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INTRODUCTION

1. Petitioner Gonzalo Reyes Rodrigucz, a national ol Nicaragua (Mr. Reyes), was
detained at ICE an check-in today, July 26, 2026. He now faces unlawful detention.

2 Petitioner is charged with, inter alia, having entered the United States without
admission or inspection. See § U S.C.§ TI82{a)(6)(ANI).

3. On September 3, 2025, the Board ol Immigration Appeals (“"BIA™ or “Board™)
issued a precedent decision, binding on all immigration judges. holding that an immigration judge
has no authority 1o consider bond requests for any person who entered the United States without
admission, See Matter of Yajure Hurtado, 29 [ & N. Dec. 216 (BIA 2025). The Board determined
that such individuals are subject o detention under 8 U.S.C. § 1225(bX2)A) and thercfore
ineligible to be released on bond,

4 As was madc clear on April 28, 2026 by the Sccond Circuit Court of Appeals in D
Cunha v. Freden, 2026 US App. LEXIS 12201 (2™ Cir, 2026). Petitioner's detention on this basis
violates the plain language of the Immigration and Nationality Act. The Da Cunha Court also
found that detention pursuant to 1223(b)2)A) in these circumstances violates the law based on
the statutory context, stawtory history and purpose, and three decades of pracrice, as well as raising
very important due process considerations,

3 Thus it is clear that Petitioner’s confinement is unlawful, and he brings this
petition seeking immediate and unconditional release, He also asks this Court (o enjoin his
transter outside this District. Ozeurk v. Hyde. 136 F.4" 382, 394-396 (2" Cir. 2025) (requiring
petitioner 1o be returned to where she was when detained); Khalil v Joyee, No. 2:23-¢v-1963
(MEF) (I>N.Jy Mar. 19, 2023). ECF No. 81 (enjoining transicr and removal of an immigration
habeas petitioner under the AW Writs Act), Alternatively, Petitioner respectfully asks the Court to

Issuc an order to show cause and hold a hearing pursuant to 28 U.S.C. § 2243 on the expedited
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basis set forth in the statule, during which the Court should (1) find that their detention violates

federal law and (2) order release or order burden-shified bond hearings

JURISDICTION
6. I'his action arises under the Constitution of the United States and the INA, 8 U1.8.C
§ 1101 et seq.
7 This Court has subject matter jurisdiction pursuant to 28 U.S C § 224! (the general

grant o[ habeas authority to the district court); Art. 1§ 9, cl. 2 of the U.S. Constitution (*Suspension
Clause™); and 28 U.S.C § 1331 (federal question jurisdiction),

8 This Court may grant relicf under the habeas corpus statutes, 28 US.C § 2241 ef
seq ., the Declaratory Judgement Act, 28 U.S.C § 2201 ef seq . and the All Writs Act, 28 U.S.C §
1651

VENUL

9 Venue is proper in the Northern District of New York because Mr. = is
currently physically detained by Respondents in the Albany/Malta, New York area, which is
located in this district. See Rumsfeld v Padilla, 542 U S. 426, 428 (2004) (“[T]he traditional rule
has always been that habeas relief is issuable only in the district of confinement...”).

PARTIES

10 Petitioner Gonzalo Reyes Rodriguez is a Nicaraguan nalional who was detained on
July 26, 2026 in Malta, NY and is currently in Respondents’ custody

I Respondent Todd Lyons is the Acting Director of the DHS 1CE. As such, Todd
[.yons is responsible for Mr, Verdugo's detention and removal. He is sued in his official capacity.

12, Respondent Markwayne Mullin is the Secretary of the DIHS. He is responsible ot

the implementation and enforcement of the INA and oversees 1CE, which is responsible for Mr.
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Verdugo's present DHS detention. Mr. Mutin has vltimate custodial authority over Mr, ‘E
and Is sucd in his official capacity. Respondent DHS is the federal agency responsible for
implementing and enforeing the INA. including the detention and removal of noncitizens.

13 Respondent Todd Blanche is the Acting Atorney General of the United States. He
is responsible for the Department of Justice, of which the Executive Office for Immigration
Review ("EOIR™) and the immigration court system it operates is a component ageney. He is sued
in his otficial capacity. Respondent EOIR is the federal agency responsible for implementing and
entorcing the INA in removal proceedings, including for custody redeterminations in bond
hearings,

[4. Respondent Philip Rhoney is the Acting Field Office Director of the Buffalo lce

Field Office. He is sued in his olTicial capacity

EXHAUSTION
15 Petitioner is nol required to exhaust administrative remedies because doing so
would be futile
16 [“xhaustion of administrative remedies in immigration detention cases is considered

a prudential concern, rather than a statutory requirement. Quintanilia v Decker. No. 21 Civ. 417
(GBD). 2021 WL 707062, at *2 (S.DN.Y. Feb. 22, 2021 (citing Joseph v. Decker, No, 18 Clv.
2640 (RA), 2018 WL 6075067, al *5 (S DN,Y, Nov. 21, 2008

L7 Such exhaustion may be excused when any of the following applv: “(1) available
remedics provide no genuine opportunity for adequate relief: (2) irreparable injury may occur
without immediate judicial refief: (3} administrative appeal would be futile; and (4) In certain
instances a plaintitf has raised a substantial constitutional question,™ Beharry v, Asherofi, 329

F3d 51, 62 (2d Cir, 2003)
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18, Petitioner’s case meets every requirement. Not only will he face irreparable injury
1l'his detention continues, and nol only does the petition ralse substantial conslitutional
questions, but it is clear than an administrative appeal would be futile and unabie to provide a
genuine opporiunity for adequate relief,

19. On September 5, 2025, the Board decided Matter of Yajure Iurtado. a
precedential decision finding that all noncitizens who, like Petitioner, has not been admitted to
the United States are per se ineligible for bond, even if they are neither a danger nor a flight risk.
291 & N. Dec. 216 {BIA 2025),

STATEMENT OF FACTS AND PROCEDURAIL HISTORY

1. Petitioner Gonzalo Reyes Rodriguez is a national of Venezuela who had a valid
work permit and nio removal case. (Approval Notice for Work Permit attached as Exhibit “A”)

2. On July 26, 2026, Petitioner was detained, along with at least nine others, at an ICE
check-in in Malta, New York.

LEGAL FRAMEWORK

Immigration Detention Framework

3 The INA prescribes three basic forms of detention for the vast majority of
noncitizens in removal proceedings.

4 First, 8 U.S.C. § 1226 authorizes the detention ol noncitizens in standard removal
proceedings before an [J. See 8 U.S.C. § 1229 Individuals in § 1226(a) detention arc generally
entitled Lo a bond hearing at the outset of their detention, see 8 C.F.R. §§ 1003.19(a), 1236.1(d),
while noncitizens who have been arrested, charged with, or convicted of certain crimes are subject

o mandatory delention, see 8 U.S.C. § 1226(c)
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5 Second. the INA provides for mandatory detention of noncitizens subject to
expedited removal under 8 US.C. § 1225(b)1) and for other recent arrivals secking admission
referred to under § 1225(b)(2).

6 Last, the INA also provides for detention of noncitizens who have been ordered
removed, including individuals in withholding-only proceedings. see 8 U.S C. § 123 [(a)~(b)

7. This case concerns the detention provisions at §§ 1226(a) and 1225(b)(2).

3. Detentron under Section 1226(a) is discretionary, nol mandatory: the government
“may release the [noncitizen] on—(A) a bond of at least S$1.500 with security approved by, and
containing conditions prescribed by, the Attarney General; or (B) conditional parcle[.]” § 1.S.C §
[226(2)(2)(A)—(B).20

9 Under the Section 1226 framework, release is appropriate where a noncitizen
“demonstrate[s] to the satistaction of the officer that such release would not pose a danger to
propetty or persons, and that the [noncitizen| is likely to appear for any future proceeding . 8
C.FR.§ 1236 1(c)(8). See Velesaca v. Decker, 458 F. Supp. 3d 224, 241 (S.DNY 2020) (8
U.S.C. § 1226(a} and its implementing regulations require ICE officials to make an individualized
custody determination™): see also Loper Benitez v, Irancis. No. 25-CV-5937.2025 WL 2371588,
al *20 (S.D.NY. Aug 13, 2023). If. after an individualized consideration. [CE chooses to detain
the noncttizen pursuant to Section 1226(a) pending removal proceedings, the individual may ask
for a bond redelermination hearing before the immigration Judge. 8 C FR. §1003,19,

10, In contrast with Section 1226, which applies to “certain [noncitizens) already in the
country.” Jennings v. Rodriguez. 583 U.S. 281, 289 (emphasis added), Section 1225(b) governs

detention of noncitizens seeking entry into the United States (ie . “applicants for admission™). In
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other words, Section 1225(b) mandates detention for those noncitizens subject to it. and they are
not eligible to be considered for release.

11 Section 1225(bX2)(A) applics to a narrower subsct of applicants for admission. [t
provides that, “if the examining officer determines that a[| [noncitizen] seeking admission is not
clearly and beyond a doubt entitled to be admitted, the [noncitizen] shall be detained lor a
procecding under section 1229 of this title.” 8 U.S.C. § 1225(b)}(2){(A) (emphasis added).

12 For decades after the enactment of detention provisions at § [226(a) and
§ 1225(b)(2), people who entered the country without inspection but who were already in the
Lhuted States at the time of an [CE arrcst were detained under § 1226{a) rather than § 1225(b)(2)
See Inspection and Lxpedited Removal of Aliens; Detention and Removal ol Aliens; Conduct of
Removal Proceedings; Asylum Procedures. 62 Fed. Reg. 10312, 10323 (Mar. 6, 1997). As the
Supreme Court has made clear, “Section 1226{a) sets out the default rule: The Attorney General
may issue a warrant for the arrest and detention of an [noncitizen] *pending a decision on whether
the [noncitizen] is to be removed from the United States.”™ Jennings. 383 U.S. al 287-89

13. On July 8. 2025, ICL, “in coordination with™ DOJ. announced a new policy! that
rejected well-established understanding of the statutory framework and reversed decades of
practice, The policy claims that all persons who entered the United States without inspection shall
now be subject to mandalory detention provision under § 1225(b)(2)(A). regardless of when a
person is apprehiended and affects those whe have resided in the United States for months, years.

and even decades

" Avarlable af hups:fwww.aila.ovg/library/ice-memo-interim-guidance-regarding-delention-author ity-for-
applications-for-admission.
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14, OnScptember 5, 2025, the BIA adopted this same position in a published decision,
Matter of Yajure IHurtado, There, the Board held that all noncitizens who entered the United States
without admission or parole are subject to detention under § 1223(b)(2)(A} and arc ineligible for
1) bond hearings

15, [n addition to the Second Circuit’s decision in Da Cunha, the vast majority of
district courts that have conflronted this issue have found that Section 1226(a) applies in these
circumstances, and that the government’s current position belies the text of the INA. canons of

statutory interpretation, legislative history, and longstanding agency praclice

Noncitizens’ Procedural Due Process Rights

16, The Due Process Clause of the Fifth Amendment entitles noncitizens to due
process of law. Reno v. Flores, 507 US 292, 306 (1993). As clearly enunciated by the
Supreme Court, the protection of the Due Process Clause applics o noncitizens in the United
States “whether their presence here is lawful, unlawful, temporary. ot permanent.” Zadvydas v,
Davis, 533 U.S. 678, 693 (2001) (citations omitted).

17, Stated simply, “while [DHS] might want to enforce this country’s immigration
laws efficiently, it cannot do thal at the expense of fairness and due process.” Ceesay v
Kurzdorfer, 2025 WL 1284720, at *1 (WDNY 2025) (citing United States ex. rel, Accardi v
Shaughnessy, 347 U S. 260, 266—68 (1954)).

I8 Further, noncitizens are entitled to procedural due process protections, even in the
face of policy shifts between administrations. While a *“new administration can change the
rules .- . it cannot change them and make up new rules as it goes along when the new rules
abridge constitutional rights.” Velasquez v Kurzdorfer, 2025 W1, 1953796, at ¥14 (WDNY

2025).
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19, in the context of immigration detention duc process claims, the Second Circuit
has applied the tiree-factor balancing test set forth in Mathews v. Eldridge to delermine what due
process requires. These factors are: (i) “the private interest that will be affected by the official
action’™; (11) ““the risk of an erroneous deprivation ol such interest through the procedures used,
and the probable value, il any, of additional or subsulute procedural safeguards™; and (iii} “the
Government’s interest, including the function involved and the (1scal and administrative burdens
that the additional or substitute procedural requirement would entail,” Velasco Lopez v, Decker,
978 F.3d 842. 851 (2d Cir, 2020).

20 In light of a noncitizen’s due process rights and the procedural rights conferred by
Section 1226(a) and the implementing regulations, a decision to detain a noncitizen requires an
individualized determination as (o the noncitizen’s risk of flight and danger to the community.
See Velesaca v Decker. 458 F. Supp, 3d 224, 235 (SDNY 2020); Lopez Benitez, 2025 WL
2371588, at *10; Kelly v Almodovar, 2025 WL 2381591, at *3 (SDNY 2025)

21 Under the Mathews rubric, freedom from imprisonment, physical restraint, or
other forms of government custody is “the most elemental of liberty interests.” Hamdi v
Rumsfeld. 542 U 8. 507, 529 (2004); Lopez Benitez, 2025 W1, 2371588, at *9 ("[Petitioner]
invokes the most significant liberty interest there is—the interest in being free from
imprisonment”) (quoting Felasco Lopez v. Decker, 978 F.3d 842, 851 (2d Cir. 2020)) {citing
Hamdi, 542 U.S. at 529); Ortega v. Bonnar, 415 F. Supp. 3d 963, 969 (NDCA 2019)
(noncttizens in immigration custody had an arguably even greater liberty interest in remaining
out of detention than criminal parolees who required due process protection),

22, With respect 1o the second Marhews factor, given the strong liberty interest at

stake, the Fifth Amendment's guarantee of due process requires al least some notice and an
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opportunity to be heard before a person can be placed in immigration detention. Trump v
J.G.G., 604 US. 670, 673 (2025). Further, due process requires that “notice must be afforded
within a reasonable time and in such manner as will allow [noncitizens] to actually seek . . .
relief[.]” Jd.

23. For the third Marhews factor. “the Artorney General s discretion (o detain
individuals under 8 U.S.C. § 1226(a) is valid where it advances a Jegitimate government
purpose.” Velasco Lopez. 978 F.3d at 854. The recognized government interests in immigration
detention are “ensuring the appearance of [noncitizens] at future immigration proceedings” and
“preventing danger to the community ™ Zadvydas. 533 U.S. at 690. Absent evidence in the
record that a noncitizen is dangerous, and in situations when the noncitizen has appeared for
immigration proceedings, district courts have held that the government cannot demonstrate a
significant interest in their detention. See Lopez Benitez, 2025 WL 2371588, at *13; Valdez,
2025 WL 1707737, at *4 (SDNY 2025).

24, Recent decisions by federal courts in various jurisdictions confirm that due
process requires the government to make individualized determinaticns to detain noncitizens and
give them notice and a meaningful opportunity to be heard when chalienging their detention.
Further, if a noncitizen does not receive individualized consideration pre-deprivation, his due
process rights are irrevocably violated, and no amount of procedure provided post-detention can
remedy that violation.

25.  As aresult, many courts have ordered a noncitizen’s immediate release where
their pre-detention due process rights have been violated. Here, immediate release is appropriate
because Respondents have not—and cannot—show that they conducted an individualized

determination regarding Petitioner before detaining him on July 26, 2026. Cuy Comes v. Deleon,
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2025 WL 3206491, at *6 (SDNY 2025) Perez Velasquez v. Noem, 2025 WL 3707526, at *4
(SDNY 2025);, Campos v. Deleon, 2025 WL 3514120, at *2 (SDNY 2025) (collecting cases).

26 Respondents’ reliance on Section 1225(b)(2)’s mandatory detention provision
establishes their decision to forgo any evaluation of whether Petitioner’s circumstances would
otherwise warrant detention under Section 1226, which provides the sole lawful authority for
detaining individuals residing in the U.S.

27. In the alternative, Petitioner secks at a minimum a bond hearing at which
Respondents bear the burden of justifying his continued detention by clear and convincing

evidence. See Velasco Lopez v. Decker, 978 F.3d 842, 851 (2d Cir. 2020).

CLAIMS FOR RELIEF

FIRST CAUSE OF ACTION:

VIOLATION OF THE IMMIGRATION AND NATIONALITY ACT, 8 U.S.C. § 1226(a)
AND IMPLEMENTING REGULATIONS

28 Petitioner realleges and incorporates by refercnce each and every allegation
contained above,

29, Petitioner was, at the time of arrest and detention by Respondents, nof “seeking
admission” to the United States. He was already residing in the United States. Section 1226
governs the detention of individuals residing within the United States, like Petitioner, and
implements a discretionary detention regime with the opportunity for release.

30. Because Petitioner was not “seeking admission,” he is not lawfully detained under
8 U.8.C. § 1225(b)(2) and detention pursuant to that statute is ultra vires and not lawful.

31.  Rather, the proper statutory interpretation of the INA, consistent with decades of

practice, is that an individual in Petitionet’s circumstances who is placed into removal
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proceedings is detained under 8 U.S.C. § 1226(a.) Because Petitioner’s detention should be
governed by Seclion 1226, the application of the mandatory detention statute. 8 U.S.C §1225(b).
to Pelivioner 1s unlawtul under the Immigration and Nationality Act

SECOND CAUSE OF ACTION:

ICE’S FAILURE TO EXERCISE ITS DISCRETION VIOLATES DUE PROCESS AND THE
IMMIGRATION AND NATIONALITY ACT

U.S, CONST. AMEND. V; 8 U.S.C. § 1226(a)

32, Petitioner realleges and incorporates by reference cach and every allegation

contained above

el

Because Petitioner was detained by ICE under a discretionary statute, 8 U.S.C.
§ 1226(a), the agency was required (o exercise its discretion in deciding whether or not to detain
him, However, the agency failed to properly exercise its discretion,

34, [n fact. by refusing lo exercise any discretion at all in his case, ICE denied
Petitioner the process that he was due, violating both the statute itself and the Due Process
Clausc of the Constitution.

THIRD CAUSE OF ACTION:
OF ACTION:

VIOLATION OF THE ADMINISTRATIVE PROCEDURF ACT,
SV.S.C. § 706(2)(A)

35, Petitioner realleges and incorporate by reference each and cvery allegation
contalned above,

36 The Administrative Procedure Act prohibits agency action which is arbitrary and
capricious or contrary to law. 5 U.S.C. § T06(2)(A).

37 ICE ofticers” authority to conduet warrantless arrests is prescribed in 8 U.S.C.

[357(a}(2), That statute requires that officers have “reason to believe™ a person ts in the U.S, in



Case 9:26-cv-01440-AMN  Document 1 Filed 07/26/26  Page 13 of 15

violation of laws and “is likely to escape before a warrant can be obtained for his arrest.” That
assessment must be individualized.

38 On information and belief. no individualized assessment of flight risk was
conducted for Petitioner.

39, An action is an abuse of discretion if the agency “entirely failed to consider an
important aspect ol the prablem. offered an explanation for its decision that runs counter to the
evidence before the agency, or is so implausible that it could not be ascribed to a difference in
view or the product of agency expertise,” Nat 1 4ss'n of Home Builders v Defs of Wildlife, 551
U.S. 644, 658 (2007) (guoting Motor Vehicle Mfis Ass'n of US., Inc. v State Farin Mut. Ao
Ins. Co.. 463 U8, 29, 43 (1983)). An agency must atticulate “a satisfactory explanation™ for its
action. “including a rational connection belween the facts found and the choice made.” Dep 't of
Com. v. New York, 588 U.S. 752, 773 (2019) (citation omitted).

40, Respondents® decision to detain Petitioner and suddenly subject him o mandatory
detention under Section 1225(b)(2} irrespective of his individual ¢circumstances, is arbitrary and
capricious and contrary to law,

PRAYER FOR RELIEF

WHEREFORE, Petitioner requests that this Court:

d, Lxercise jurisdiction over this matler:

b. Enjoin his removal or ransfer outside the jurisdiction of this Court and the United
States pending its adjudication of this petition;

c [ssue a wril of habeas corpus directing Respondents to immediately release

Petitioner from custody withoul any additional restraints on his liberty (as occurred in Mendez v
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Field Off Dir., United States Immigr. & Customs Enft. 2026 U.S. Dist, LEXIS 53260 (NDNY
2026.), and enjoining any re-detention without a change of circumstances;

d In the alternative, the Court should conduct a constitutionally adequate,
individualized bond hearing for Petitioner within foutteen days. [f. instcad, Respondents ate
ordered to carry out such a hearing in front of an impartial adjudicator, the Court should direct
that at that hearing:

1. ICE must bear the burden of establishing by clear and convincing
evidence that continued detention is justified;

2 The adjudicator must meaningfully consider alternatives to imprisonment
such as release on recognizance, parole or electronic monitoring: and

3, The adjudicator must meaningfully consider Petitioner’s ability to pay if
setting a monetary bond.

€. Award Petitioner costs and reasonable attorncys” fees; and

[! Order such other relief as this Court may deem just and propet.

Dated: July 26, 2026
s/Kathy Manley
Pro Bono Counsel for Petitioner
Bar Roll Number 3935467
26 Dinmore Road
Selkirk. NY 12158

518-635-4005 (phone and fax)
Mkalhy1296dgmail.com
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VERIFICATION BY SOMEONE ACTING ON PETITIONER’S BEHALF PURSUANT
TO 28 U.S.C. § 2242

I 'am submitting this verification on behalf of the Petitioner because T am the attorney for Petitioner.
[ have discussed the events herein with the Petitioner and/or others with personal knowledge of
their circumstances. Based on those discussions, 1 hereby verify that the statements made in the
attached Petition for Writ of Habeas Corpus are true and correct to the best of my knowledge.

Dated: July 26, 2026 Respectlully submitted,

s Kathy Maniey

Counsel for Petitioner

Bar Roll Number 3935467

26 [hnmore Road

Selkirk. NY 12158
518-6335-4005 (phone and fax)
Mkathv 12964 iemail.com




