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UNITED STATES DISTRICT COURT
FOR THE EASTERN DIS'I‘RICT OF CALIF ORNIA '
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Petitioner, E26000 52 i 4 lozs Hi Yic

A , Case No.

I'-].‘DN'.S-{A ANDREWS,Warden of the Goldén ﬂem blank for clerkto fill in] -
State Arinéx Detention Facility; TODD BLANCHE|  Petition for Writ of Habeas Corpus
Attorney General for the United States of - -ijsuant to 28 U.S.C. § 2241
America; MARKWAYNE MULLIN, Secretary

of ﬂ:le Department of Homeland Security; DAVID
VENTURELLA, Acting Director of Immigration
and Customs -Ehfdrcémeht' ICE/ERO, Fresno Field
Office of Bureau of Im::rngranun and Customs

_ Enforcement

Respohdehtg,

 Petitioner respectfully petitions this Honorable Court for Writ of Habeas Corpﬁs to

_ 'remedy Petitioner’s unlawiul detention by Respondents, as follows:
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- Detenuon Famhty, TODD BLANCHE, Attomey " Petition for Writ of Habeas Corpus

General for the United States of America; Pursuant to 28 U.S.C. § 2241

. MARKWAYNE MULLIN, Secretary of the
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FOR THE EASTERN DISTRICT OF CALIFORNIA

/4 Wick Perle -
V e/
A# h< [Your nam mombre]

Petitioner,

Case No.

Déparu:ﬁent of I-Iomgland Security; DAVID
VENTURELLA, Acting Director of Immigration
aﬁd Customs Enforcement; ICE/ERO, Office of
Bureau of Immigration and Customs Enforcement

. Respondents,

Petitioner respectfully petitions this Honorable Court for Writ of Habeas Corpus to-

_ remedy Pefitioner’s unlawful detention by Respondents, as follows:

p

[leave blank for clerk to fill in]
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| 1petitioner respectfully request that the court use hls initials, rather than his full last name, in any opinion in

- suggested by the committee on Court Administration and Case Mana

.avallab]e ath : ]
Jennings, 534 F. Supp. 3d 1050 n.1 (N.D. Cal. Apr 14,2021).
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INTRODUCTION
v 1. Petitioner! is cmrently detained by immigration and customs Enforcement

(“ICE”) at the-. [escriba el nombre del centro de detericion donde

esta detenido]detention center pending removal proceedmgs -
on custody for over i et

2. Petitioner has been detained in immigrati
[escriba el numero de meses que ha estado detenido] months even though no neutral desicionmaker
whether a federal Judge or immigration judge (“17”)—has conducted a hearing to determine -
whether this lengthy incarceration is warranted based on danger or flight risk.

3. Petitioner’s prolonged detention without a hearing on danger or flight risk -

vmlates the Due Process Clause of the Firth Amendment.

4. Petitioner therefore respectfully request that this court issue a writ of habeas
COTpus, determine that Petitioner’s detention is not justified because the government has not
established by clear and convincing evidence that Petitioner’s presents a risk of flight or danger

" in light of available alternatives to detention, and order Pem:Loner s release, with appropriate

conditions of supemmon if necessary, taking into account Petitioner’s ability to pay bond.
5. . Alternatively, Petitioner request that thie court 1ssue a writ of habeas corpus and

' order Petitioner’s release within 30 days unless Respondents schedule a hearing before an IJ

where: (1) to continue detention, the government must establish by clear and convincing

evidence that Petitioner present a risk or flight or danger, even after consideration of alternatives

to detention that could mitigate any risk that Petitioner’s release would present; and (2) if the
-govemment cannot meet its burden, the 17 shall order Petitioner’s release on appropnate

conditions of supervision, taking into account Petitioner’s ability to pay bond.

his case as
gement of the Judicial Conference of the United

oraridum Re: Privacy Concern Regardmg Social Secunty & Immigration Opinions(May 1, 2018),

States. See Mem
:see also Jorge M.E v
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: 7 JURISDICTION '
6. Petitioner is detained in the custody of ReSpondents at @H&Mﬂ{:@_ﬂh?{
- [escriba el nombre del centro de detencion donde esta detemqu detention center. .
ERRLEETER ) - .'This action arises under the Due Process Clause of the.Fifth Amendment of the
US constitution.- Furisdiction is proper under 28 U.S.C §§ 1331 (federal quéstion), 2241 (habeas
- -eorpus); U.S: Const. Art. I, § 2: (Suspension Clause); and 5 U.S:C § 702 (Administrative
fProtédu.'re Act. This Court may grant relief under the habeas corpus statutes, 28 U.5.C § 2241 et
X seq the Declaratory Judgment Act, 28 U.S.C § 2201 et seq., and the All Writs Act, 28 U:S.C.
§ 1651 : :
104} : . : . Congress has preserved judicial review of challenges to Prolonged immigration ‘
13]|  detention. See Jennings v. Rodriguez, 138 S. Ct. 830, 839-841 (2018) (holding that 8 U.5.C.
12| 88 1226(&) 1252(b)(9) do not bar review of challenges to prolonged immigration detention);
13| - see also !d at 8?6 (Breyer, J., dissenting). (“8 U.5.C. § 1252(b)(9) . by its terms applies only
14 ' with respect to review of an order of removal”) (internal quotatlon marks and brackets omitted).
15 _ VENUE .
16 9. T Ventie is proper in this district ‘because thJS is the district in which Petitioner is
47|| confined. See Doe v. Garland, 109 F.4th 1188,1197-99 (9" Cir. 2024). - |
18][° REQUIREMENTS OF 28 U.S.C. § 2243
19]] 10. - The court must grant the peﬁtioi:l for writ of habeas bnl:bus’ or issue an order to
_ 20 |+ show canse (“OSC”) to Respondents “forthwith,” unless Petitionet is not entitled to relief. 28
21} ‘US.C §.2243. if the Court issues an OSC, it must requu'e Respondents to file a return “within
22}|: three days unless for good cause additional time, not exceedmg twenty days, is allowed.” Id.
23 (emphasas added).
24 "1‘-1; - Courts have long recogmzed the s1gmf1ca:nce of the habeas starute in prmectmg
| 25 i '_mdlwduals from unlawful detennon The Great Writ affords “a sw:ft and rm peratwe remedy in
| ﬁG | . all cases of illegal J:estramt or confinement. » Fay v. Nom, 372 U.S. 391, 400 (1963) (empha:;ls
.27]|.. added); see also"Yong v. INS, 208 F.3d 1116, 1120 (9“’ Cir, 2000) (explaining that habeas statute
28
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|}: immediate custodien. at the Fae:hty swhere Petitioner i§ detalned See Doe, 1

senior official in the U.S. Department of Justice (“DOJ”)

- the-immigration laws-and adju
s _Execunve Office for Immigration review (“EOIR”),

; ofﬁtnal capamty

. removal proceedmgs Petitioner is pursuing the fo]lowm

Eodoslas aplicaciones de alivio que’ usted esta presentan

e

i
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expeditious-determination oftpetitions):. - _
- PARTIES L R

. Petitionerisa noncitizen currently detainéd by -Respondents pending ongoing - -

; removal proeeedmgs Petitiorier was born in EL &},m;{g{ [country of birth/pais-de nacimiente) =7 -

+ 13,2 -~ Respondent Warden of the &0 Hen Sk le 2241, S 15 Pentlonel:'s

2 14.: Respondent secretary of the Us. Department-of Homeland Security (“DHS”),

.agency of the Umted States, is responsﬂ:le for the admmlstranon of the immigration Jaws..8 -

U.S.C§ 1103(3) They are legal custodlan of Petitioner. They are named in their official

capacity.
' 15. Respondent Acnng or Current Attorney G’enerai of the United States is the most"
-They havethe anthonty to interpret .

dicate removal cases. They: delegaiethlo responsibility to the
‘which administers: the immigration courts

and the Board of Immlgranon Appeals (“BIA”) They are name in their official capacity.
»16. - Respondent Acting or' Cunent Field thce Director of the San Franc:sco ICE
'Fleld Ofﬁce is responsible for the San Francisco Field thce of ICE with admmmnanve o

ction over Petitioner’s case They are legal. custodlan of Petitioner and are named in their ;

jurisdi

- 17. Respondent Acnng or Current Director of ICE is responsﬂ;le fdr ICE’s, policies

._.pracuces, and procedures, including t those relating to the detennon of nnn:ugrants 'I‘hey are a

. legal custodian of Pennoner and are named in their ofﬁeial capar:ny

TATEMENT OF FACTS

-- 18:+ = Petitioneris a noncmzen cunently detamedhy Respondents pendmg mmlgranon _

do enr su caso, de deportamon]

I TP

108 E.4that 1194- 67, . o

g claims in removal prot;eedmgs [escnba -
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JH to determme

o a bond hearmg to determine whether Petitioner’s detention is justifie

E 12_26(c). There is no statutory or regulatory pathway for P
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. 19.. . Petitioner has been detamed in DHS custody since©Of [ 20/ ZOM : [ﬁate/fe-chajl :

‘.. 20... Petitionerhas not heen provided a bond hearing before-a neutral desicionmaker

wherrher their prolonged detention is Jusuﬁed based on danger or- ﬂight risk.
. +The jmmigration Court lacks jurisdiction and authorlty to.provide ] Petmoner wuh .
d. See 8U.S.C. §§. 1225(b)

etitioner to seek a bond hearing hefore

a neutral decisionmaker. _
.22, . Absent intervention by this court,

:bondl h_eé_ring by a neutral decisionmaker to.assess the propriety of Petitioner’s continued

petitioner cannot and will be provided witha .

detention. : ; : e g
23, Additional facis to support Petluoner s entitlement to rehef are .
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_ : LEGAL BACKGROUND :

. 24.- “1t Is Well established that the Fifith Amendl;uent enuﬂes [nonmuzens] to due
process of law i in depnrtatmn proceedings,” Demore v. Kim, U.S: 510 523(2003) (quotmg )
Reno v. Flores, 507 U.S. 292,306 (1993)). “Freedom from Jmpnsonment—fmm governmem .
custody, detention, or others forms of physical restrmnt-—hes at the heart of hberty” that the ,
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'process because

L

requlres an mdmdu

K g

533 U.S. 678, 690 (2001); see also id. at 118

cts, Zadvydas V. Davis,
Clause includes prote

crty under the Due

Due Process Clause prot¢
Process ction against

(Keninedy, 1. dissenting) (“Lib

g) (* [B]oth removable and inadmissible [nDﬂGltIZBrlS] are entitled to be

s arbﬂraxy or capncious ")
sgdequate proce

(Kennedy, ! , dissentin
free t"ﬁ_:m dctentiori that i

95,  Due process re
5 asseﬂedjustiﬁcation

dural 'p]’OtCCtIO!'lS ' {0 ENSuUre that th_c

jvidual's

at 690

quires

for physwal confinement sontweighs the ind

”Zbdwdas, 533 US.
the Supreme Court has

the risks of danger to the

gove:mml_:m’
consﬁtuﬁon_ally
(intéﬁlal ‘ql‘i'otaiicn marks omitted). In
i"eco'gnized-'only
commtmnty and to preven

26, Due process
proionged detention.
“[b]ail s basic

protected interest in avmdmg physical restramt

the jmmigration context,

two valid purposes for civil detention—10 mitigate
538 U.S. at 528: '

ent flight. 1d.; Demore;
requires that the govcmment provide bond b

«The Due Process Clause

earings to noncltmcns

foresees ellglblll‘t}' for bail as part_of due

» Jennings; 138 S. Ct. at 862
preme Court upheld th
jtioner's

jon 1226(¢) in Demore, it did s0 pased on the petd
me that such detentions are

Loncitizen under Secti
ortgbility and the Court’
itizen has been det_ained_for a

ore, 538 US. at 522n.
pursuing 2 substantial de

(Breyer I

facing
to our system of law.
rks omitted)- While the Su ¢ mandatory

dlssentmg) (mtcmal quiotation mar

dewnnon ofan
s understandmg at the ti

6, 528. ‘Where a noncl

fense to rcmovgl orcl

cunccssxon of dep
sim to relief, due process

cha significant deprivation of liberty is

(“[I]ndividualiz.a,d dete
d detention b

typically cprief.” Dem

p;olonged period or is

alized dctermination that su
rmination 2s 10 his risk of

warrantzd 1d. at 532 (Kennedy, 3., concurring)
wifthe continue

5,733 (1972) (holdin
MecNeil v. Di

ecame unreasona,ble or

ay be warranted
g that detention

ht and dangemusness m
see also Jackso

flig

unjustif jed™);
winitial commltment”

249-50 (1 972) (holdi
nty; Hutto v. Finneys

n v. Indiana, 406 U.S. 71
requires additional safeguards); y., Patuxent Inst.,
ds may be appropriate

ing that “lesser safeguar
978) (holding that:

» for “short-

bcyund the
in the Eighth

407 U.S. 245,
437 U.S. 678, 685-86 (1

term confineme
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]

ot be ignored in deciding whether [2]

17 F.4th 1, 7 (1stCir.
of reaslonablcncss limitation

tation marks omitted).

“the length of confinement cann
sonal standards”); Reid v. Donelan,
cess Clause imposes some form
r section 1226(¢)) (internal quo

Amcndmem context,
confinement meets const:tun

2021) (holding that “the Due Pro
upon the duration of detention” unde
Detention That Exceeds Six Months Without A Bond Hearing Is '
Unconshtuhonal o
consﬁﬁztional when

, without a bond hearing is un
ions under Section 1226(c),

it exceeds six months.

- 27. Detennon
detent

529-30 (ﬁpl_mldmg only” ‘briel”
cases in which it iS invoked, and

See Deﬁlare, 538 U.S. at
and g half in the vast majority of

which last “roughly a month
about five months in the minority
533 U.S. at 701 (“Congress
months.”); Rodriguez Diaz v.
has been detained for approxnm

of cases in which the {noncitizen] chooses 10 appeal™);
uonality. of detention for

previously doubted the constltu

Garland, 53 F.4th 1189, 1091 (9th Cir. 2022) (“[Olnce
ately six months, contmumg detenti
ano, 634 F.3d 1081, 1091 (Sth Cir.
019 WL 7491555, at *6 (N.D- €2

Zadvydas,

more than siX
on becomes

2011)));

fhe [noncitizen]
1. Jan. 7,

prolong = (cleancd up) (quntmg Diouf v. Napoh
Rodriguez v. Nielsen, 04187-TSH, 2

2019) (“[D]etention becomes

Case No. 1 8-CV-

prolonged afier six months and entitles [Petitioner] to a bond

hearing”)- ' ;
28. - The recognition that six months is substantial period of confinement—and is the
quired to support cnntmued incarceration—is deeply

o after which additional process isre
ry in America crimes

y exceptions, “in the late ISth centu

d in our legal tradition. With few
punishable by no more than & six-month prison
& with this tradition, the

& n.34 (1968)- Consiste
iminal-offense that a

as found six months t0 be the limit of confinement for a crim
Schnackenbergs

tim
roote
e without a jury werc¢ for the-most part
391 U.S. 145, 16}

term.”” Duncan v. Louisiana,

sfforded by jury trial. Cheffv.
ourt has also ‘1ooked to six m

Supreme Court b
pose without theé protection

(1966) (i:lurality'opinion). TheC
n. See McNeil v. Dir., Patuxent

benchmark in other contexts involving civil detentio

U.S. 245, 249, 250-52 (1972)

onths as a

federal court may im
Inst., 407

384 U.S. 373, 380
an outer limit for confinement without

(recognizing six months as




1| dissenting) (observmg that class m

| || support network:

ase 1:26-cv-0
" B 44-K =
. ES-HBK Document 1 iled 07/08/26
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recognized the need for

stment). The Court has likewise
559 U.S. 98,110

individualized inquiry for civil comm
e constitutional nules in other areas of 1aw‘. See.MmyIai:d v, Shaizer,
ing invocation of Miranda rights b

g that 14 days must elapse followin
. Cnty. of Riverside v. McLaughlin, 500 U.S. 44, 55-56 (1991) (holding

Yin 48 hours of warrantless arrest).

bright lin
efore re-

(2010) (holdin

B. Even Absent A Br:ght—Lme Six-Month Standard, AD Individualized Bond -
' Hearing Is Required When PDetention Becomes: Unreasonably Prolonged.

s detention, without @ny mdmduahzed review, is unreasonable under
Petitioner prevails under the multi-factor

20. Petitioner’
os v. Warden P:ke Correctional

due process test. Alternatively,

the Mathews v. Eldridge
jrd Circuit adopted in German Sant

reasonableness test the Th

Facility, 965 F.3d 203, 211
30, [Each year, thous

(3d Cir. 2020)- o _ _
ands of noncitizens are incarcerated for lengthy periods pending

the resolution of the:r rcmova! pr roceedings. See Jennings, 138 8. Ct. at 860 (Breyers J.» s

embers, numbering in the thousands, had been detained “on

d for several ycars) For nonc
spent in criminal

[cnmma!] sentences

cen detaine itizens who have

¢ one year” and some had b
ion detention oﬁen dWarfs thc time

‘their immigrati
e-half and two-thirds of the class served

averag
some criminal history,
if any. Id. (“betwer.n on

custody,
Jess than siX months”). -
31: : Petitioner faces severe hardships while detained by ICE. Petitioner is held ina
ner's family or

m of movement and access to Petitio!
nces of their de:ent:on are gimilar, so far as weé can tell;

138 S.Ct.at 861 (Breyer,J dissenting); accord.
r. 2015); Ngo v. INS, 192

locked down facility, with limited freedo!
“[Tjhe c_:lrcumsta
' Jennings,
Prison, 183 F. 3d 469, 478 (3d Ci
0, 1218,1221 (1 1th Cir.

ropriately poor”

to those in many prisons and jails.’

ez-Alvarez v. Warden York Cnry
v. US Aﬂ'-fv Gen., 825 F 3d 119

ns of their confinement are inapp
and mistreatmcm, €8s

ducts, and, in the ¢as¢

Chav
F:3d 390, 397.98 (3d Cir. 1999); Sopo

2016). “And in some cases the condition

including, for example, edures, substandard care,

“jnvasive proc
s for medical care and hygiene pro

indiscriminate strip searches, long wait
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12
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15
16
17

181

‘19
20
21
22
23
24
25
26
27
28

1 H of one detainee, a multiday lo

: 'AMj (reporting on the

|| detain
|l inspecti

. 4
I . 52 KES

ck down for sharing 8 CUP of coffce with another detainee.”
ease, Off. of Inspector Gen.,

J., dissenting) (citing Press Rel
eland Sec DHS OIG Inspection Cites Concerns W:rh Derm’nee Treatment and
17)); see also Tom Dreisbach,

ntion Facilities (Dec. 14, 20

conditions in ICE detention, NPR (Aug. 16 2023,
mental health care), ‘unsafe and

spraying of mentally ill

inec deaths” contained in

d Security’s Office for

17 and 2019).

Jennings, 138 S- Ct. at 861 (Breyer &

Dept. -of Hom
Govemm_em's own
5:01

Care at ICE Dete
jic' and megligent'

experts  found 'barbaric

winegligent’ niedical caré (including
filthy® conditions, etainees, inappropriate pepper-
ees and other problems that, in some Cases, contributed to deta

ion reports prepared by experts

racist abuse of d

from the Department of Homclan
etention facilities between 20

ave desmbed receiving food
and other foreign .

Civil Rights and Civil | iberties after examining d

Individuals.a't'Golden

contaminated \i;ith insects (including cockroaches,

objects. Se€ California Collaborative for [mmigrant Justice, S
Detention, atp.7 (Apr:l 2022)

State Annex Detention Facility h
flies, and splders) hair,
arving, for Justice: The Denidl of

avallaba‘e at -

Praper Nu!‘rmon in Immigration
sponded to oné survey

Mesa Verde Detention Facility,,ove'r 80% of d'etamed- individuals who re!

ceived expired food. Id.
private

said they had re
€ Process claims balances: (1) the

- 32, The Matkews test for procedural d

mterest threatened by govemmcmnl aciion; (2) the
al or substitute safeguards, and (3) the government interest. Mt

(1976); see also Sho v. Current or Acting Field Off- Dir., N
*3 (E.D. Cal. June 15, 2023), reporf and

WL 4109421 (E.D. Cal. June 21,
css claims and collecting cascs

risk of erroneous deprivation of such interest
lathews V.

and the ‘value of addmon
0. 1:21-

Eldridge, 424 U.S.319,335

CV—O] 812 TLN AC, 2023 WL 4014649, at

vecormendation adopted, No. 1:21 _CV-1812-TLN-AC, 2023
to a habeas pehtmner s due proc

2023) (a'pplymg Mathews factors
weighs in Petitioner’s favor requiring this Court to promptly -

the same). Here, cach factor
g to evaluate whether the government can justify their

doing
ongoing detention.

hold a hearin
33.

First, Petitioner indisputably has a weighty interest in their liberty, the core

10
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' depnvanon of I

‘ ‘an mdmduahzed evaluatlon

r g

here. Zadvydas, 533 U.S. at 690 (“Freedom from lmpnsonment . lies at
Due Process Clause] protects
* has an overwhelming mtercst he

of detention 1mphcates the sam

1mm1gratlon detention,
Jennmgs No. 3: 20-cv-07819-WHO ZOZOWL 7626414 at

. Petmnner who is bl:mg hcld in

private interest at stakc
TC, regardless of the lengt}l ef his

the heart of the liberty [the
e” ﬁmdamental

“mcarceranon-hke condmons,
*6 (N D Cal Dcc

because “any length

rights. Rajnish v.
22, 2020): - | o r

| 3.4. ISccend Pennener will suffer me‘moﬁeous nsk of depnvahon of their lnberty :
identiary hearing. The nsk of erron eous deprlvatlon of thcu' liberty

since O ] Z ;
govemmentcan

ut any evaluanon of whether the

“[T]he nsk of an erroneous
substanual »

_mﬂmut an mdmduahzed evi

gh, as they have been detained
su detencidn por IC'E_I witho

is hi
que comenz6

j"ustiﬁr dctentl

rcumstanees

on under lhe1r mdw:dualxzed ci
before a neutral deelslonMaker is

iberty in the absence of a heanng
guards-— '

92. Conversely, the probable
ndents

of mejustlﬁcanon “for his det
ural safeguards at all. » Jimenez v. Wo{f No. 19-ev-

30, 2020) (grantmg habeas petmon for person who had

Dwuf 634 F.3d at 10
Bﬂthﬂ-—-—lS ]ugh because Respo
D7996-NC o

have prowdcd virtually no proced

2020 WL 510347, +3 (N.D. Cal. Jan.

d hearing)-
dctam Petitjoner

been detiuned for one year without 2 bon

] s 35._ Third, the go\'emment s interest is very low in contmumg to

without 'prqvidmg any neutral rev:ew See Mat news, 424 U.S. at 335.The specnﬁc mterest at :
- inue-to detain Petltloner but rather the |

the government s ability to cont
dual:zed

govemin_ent’s ability to cantmue to detain them for m
review. See Marroguin Ambriz v. Barr, 420 F. Supp
Garfand No 53 22-CV—00869-EJD 2022 WL 213291 9, at
dualxzed inquiry is minimal. See

ly conc_eded this fact. See Lopez Reyes V. Bonnar,
Barr, 400 F. Supp- 3d 1005, IOZI (S.D. Cal. 201 0);

months on end wnhout any mdm

3d 953, 964 (N.D- Cal. 2019%; He
*5 (N.D- Cal June 14, 2022

Henr;guez 2022 WL 21 3291
362F Supp. 3d

stake here is not
m-:guez v.

). The
0, at*3.

cost of prawdmg an _mdiv:
The govemment has repeated

762, 777 (N.D. Cal. 2019); Singhv.

Marroguin Ambriz, 420 F. Supp. 3d at 964.

11
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stablish that Petitioner is entitled to an evidentiary
in this

courts applying these ‘standards in

a hearing bcfore ancutral

process. See, e.g. ero v. Woif, No. 20-(::\1- |
'ng that thc beﬁﬁona’s

2, 5 (N.D. Cal. Jan_. 26, 2021) (holdi
«qot compatible with due process”

In sum, the Mathews factors ¢
] adjudicator. { Unsurprisingly,

that prolongcd detention w;thout
Romera Rom

.36
hearing before 2 neutra
Circuit have repeatedly held
adjud:cator violates procedural @ due
08031-TSH,. 2021 WL 254435, at*
on of just over one year without ac
abeas) Jimenez, 2020 WL 51034
r one year without a custody hearin
v. Bonmar, NO. IB-CV-OSSZI

the petitioner’s detentlon for Just ove
see also Singh V. Gariand

ustody hearing was
7, at ], ¥2, %4 (holding that the p

g v:olated his due process rights and
-JSC, 2019 WL 330906, at*l, S(N D.

r one year wnhout a

etitioner’s

and granting b
detention of just OVE
granting habeas); Gonzalez
Cal. Jan. 25, 2019) (holdmg that

stody hearing violates his due pro
1:23- cv-01043-EPG—HC 2023 WL
Qffice Director, No. 1.21-

cess rights and granting habeas); -
*6 (E. D Cal 2023) Sho v. Currem or

5836048, at
(ED. Cal. 2023) '

No.
Acting Field v-Ol 81 2-TLN-AC, 2023 WL 4014649
This Court should so hold as well. E
3?. Rodriguez Diazv. Garland, 53 F. 4™ 1189 (9th Cir. 2022),
result. In Rodr;'guez Diaz, hews test to hold that the detenuon of
§ 1226(3) did not violate |

a nonéitizen detained under
and 1226(0), §1226(a)
ng at the outset of

does not ;iisturb this-

the Ninth Circuit applied the Mat

a different detention statute, 8 U.S.C

roccdural due process. 53 F. 4"' at 1195, Unlike Sections 1225(b)
andates that detained individuals recewc an mdw:duahzed bond heari
and provides for further bond he

s decision in
tive process under § 1226(a). 53°F

availability of this administra
ons provide extensive procedural

(“Section 1226(a) and its implementing regulati

arings upon a matcnal change in c:rcumstances See 8

Rodriguez Diaz Was predlcatcd on
.4th at }202

protecn ons that

detention
the Jmmedxate '

), Unlike the petitioner in Rodriguez Diaz,

der other detention provisions . .

are unavailable un
ew of his detention.
hon-

utory access to individualized revi
ss test have considered four n

courts that apply 2 reasonablene
whether detention is reasonabl

petitioner has no stat

38.  Alternatively,
e. Gﬂ:man Santos V. Warden

exhaustive factors in determin

12
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! Pite Crty. Corr. Facility, 965 F.

| castody héaring weighed
(- due process rights and granting h

{l-arid Petitioner’s detentio

' ﬁi‘ébéédiﬂg‘S’”‘td seck relief. Se¢
|| his detention
‘should not count
'prepare their removal case,

|| giminish his significant li
detention without a bond hearing
; facifity operatéd by a private,

1| con

3d 203, 210-22 (3d Cir. 2020). The reasonableness inquiry is

«The most important factor is the dura
8-CV-05321-J8C, 2019 WL 330906 at*1,*5 (N.D

detention for just over one year without 8
on unreasonable, and wolated his
g with “all the other

2) rcasons for the dclay,

tion of detention.” Id at

whighly fact-specific.” 1. at 210.

Gonzalez v. Bonnar; No. 1
oncluding that the pctitioncr 5

strongly in favor of finding detenti

211; see also
Cal. Jan. 25,2019) (¢

abeas). Duration is eva]uated alon

éirqunistange_s,” sncluding (1) whether detention is likelyto continue; (¢
ent aré memmgﬁ:lly different from cfim inal

and (3) whether the ‘conditions of conﬁnem

pumshment Id at 211.
oted, Petitioner has been detained

jon is likely to continue as Petitioner &

"~ - 39, - Asnm fora substantial length of time, .supraﬂ 20
sserts their nght to seek

hed for pursumg- ]egltlrflate

-JD, 2020 WL 95633, at*3

[Pentloner] could shortcn

19. Noncitizens should not be pums
Masood v. Bart, No. 19-CV-07623
s the Umtcd States to suggest that
bandomng his asylum apphcat!on
tlzen when they obtamed it in goo
in counsel. See Hernandez Gomez,

ﬁﬁigéﬁﬁh relief, supra

), Thus, courts
d faith io
2023 WL

. Cal. Jan. 8,2020) (‘TI¢ ill suit
by giving up these rights and
a continuance agamst the noncs
including efforts to obta

«The duration and frequency © of these r
iberty interest in his release or hi

cquests [for contmuances] domnot”
s irreparable injury of continued
confinement ancl experiences ata

slrate that their conditions of

2802230, at *4 (

). Moreovet, Petitioner’s:

for-profit prison comractor demon
punishment, See SUpra q9 10,

finement are not meaningfully different from those of criminal

24, 32. C |

C. AtAny Hearing, The Government Must Justify Ongoing Detention By Clear
And Convincing Evidence- i ' -

. 40. Atabond hearing, due proceé

thata noncitizen’s detention is warranted: the gO

ss requires certain minimum protections t0 ensure

vernment must bear the burden of pro_of by

13




' requ'u‘
o WL5

'Singh Grewa

ed detention, faking into consideration available
’s ability

incing evidence t0 justify contini
ot meet its.burden, the noncitizen s

clear and convin
and, if the government cani

glternatives to detention;
ropnate condltlons of rcleasa

to pay a bond must be considered in determ: ining the app!

.41, - To justify

on, the govzmment must bear the -

oncmzen isa danger or flight r:sk
955 F.3d

prolonged immigration detenti

and convincing ewdcnce that the n
3d 1196, 1203 (9th Cir- 2011);  Aleman. Gonzaiez y. Barr,

"don other grounds by Garlandv. A!eman Ganza!ez, 142 8. Ct. .
[the clear and convmcm I

burden of proof by cléar
See Singhv. Holder, 638 F
762, 781 (9th Cir. 2020), rev
2057, 213L.Ed.2d 102 (2022)
burden of proof standard] onto

(“Jennmgs s rejection of layering.
§ 1226(a) as 2 matter of statutory consuucnon cannot .
cess _holdmg in Singh.”); Sh,_o,_ 2023__WL_ 4Q14649,_ at*s
(applying Singh and holding that the govemnment shall bear the burden in a conqtitmionallj'
ired bond hearing 0 remedy detentic n under a different statutory provision); Singh, 2023 |
d, No. 3.22-'CV-03759-JD 2023 WL 1934509, *2
. Becerra, No 23-CV-01288-CRB, 2023 WL |
(same); Hemandez Gamez v. Becerra, No. 23- CV—
4, 2023) (same); Martmez Leiva v.
+9'QNLD. Cal. May 26, 2023); LES:v..
3) (same);

undercut our ;on'stitu_tional due pro

836048, at *9 (same); Doe A Gar.lr

(N.D. Cal. Jan. 10, 2023) (same); Phan

2744397, at *7 (N.D. Cal. Mar. 31,2023)
01330-WHO, 2023 WL 2802230 at *4 (N.D. Cal. Apr
-CV—OZOZ?-CRB 2023 WL 3688097, at

.CV-03783-BLF, ‘2023 WL 6317617, at "‘I 0. (N:D. Cal. Sept. 27 202
621-JCS, 2023 WL 6519272, at *8 (N.D. Cal. Oct 4,

lv Becerra, NO. 23-CV-03
.CV-03724-1CS, 2023 WL 6232236, at *9 (N.D. C.al. _

ame); Gomez v. Becerm No. 23
Garland, No. 23-CV-01025-AMO 2023 WL 6226374, 8t

driguez. Picazo v. Garland No. 23

Becerra, No. 23

-Becerra, NO. 23

2023) (s
Sept. 25, 2023) (same); Henrigquez Y-

*4 (N.D. Cal Sept..25, 2023) (same); Ro

2023 WL 5352897, at +7 (N.D. Cal. Aug. 21,

Where the Supremé Court has p
the burden of pro

U S. 739, 750, 752 (198‘?) (uph
“clear and convmcm

2023) (same). R
ermitted clvﬂ detentlon in other contexts, it has
of by at least cle
oldmg pre-trial

g ¢vidence” and

42,
; the fact that the Govemment bore

rcﬁi:d on
e United Sfares v. SaIema 481

evzdencc Sei
a “full-blown adversary hearmg requiring

detention aﬁcr
14

-CV-02529-AMO; .

ar and comnncmg
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1, 81-83 (1992) (striking down
s, 533 U.S. at 692 (finding
plabed burden on

); Foucha v. Louisiana, 504 U. S.7
d burden on the detainee); Zaa‘wa'a

inter alia, they

*a neutral decisionmaker’
civil dctcntlon scheme that place

st—f nal—order custody review procedures deficient because,

detainee).
vernment bear the burden of proof by clear and

43. " The requuemant that the gov

convincing evidence is also supported by apphcatmn ofthe mme;faclor palancing test from
Mathews v. Eldridge 424'U.S.319,335( 1._976). First, “ani ind
‘freedom from prolonged dete "‘unquesﬁonfably substantial.

F.4th at 1207 (citing Singh, 638 F. 3

jvidual’s private interest in

m Spe Rodriguéz Diaz, 53° '
great where the

re often unrepresented
(1982) (requiring
us factors

ntion’ is
d at 1208). Sec-ond the risk of arror is

attorneys and detamed noncltlzens a
asl;v v. Kramer,455 U.S. 745, 763

ion pror.cedmgs because “pnumero

government is rcpreseﬁted by trained &

lack English proﬁc:ency See Sant

and may
mcmg ev:dencc at parental terminati

including that “parents subject to

clear and conv
s” and “[t]he :

ﬁ.- the risk of €rroneous factfinding” i

uneducatcd orm
tested”) Moreover,

eir ab:l:ty to obtain legal

1 32. Thq'd, placing the -
as the govemmen't ﬁas
use to makeits

.embers of minority group

combine fo magni
detained nongitizens ™

termination prbceédings are often poor, U
State’s attomey usually will be éipéﬁ on the issnes con
are incarcerated in phson-hke conditions that scverely hamper th
assistance, gather evidence, and prepare fora bond hearing. See supra
‘burden on the govmment 1mposes min

the noncttlzen *g immigration reco

imal cost or inconvenience {0 it,
acccs's' to rds and othér information that it can

continued detention.
‘Due Process Requires Consideration Of Alternatives To I)etentmn
The primary

. Due process also requires consid

case for
.D- E
44.

eration of alternatives to detentron
jtizen’s appearance during civil removal.
t reasonably related to this purpose if

te risk of flight. See Bellv. Wolfish,

purpose of immi gratlon detention is to ensure a nonc

prbccedmgs Zadvydas, 533 U.S. 2l 697. Detention is 1
ditions of release that could mitiga

there are alternative con
441 U.S. 520, 538-39(1 979) (civil pretrial detention may b
excessive in relation 10 its legitimate purpose)- ICE’s alternatives t0 detention pmgram——thé

o)

€ unconstitutionally punitive ifitis

15
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cé PrOgram——has achieved extraordinary success in ensuring
ching compliance rates close to 100 percent. Herrnandez

sresulted i in a 99%

Intensive Supervision Appearan

ce at removal proceedings, reac
sgrvmg that ISAP

F.3d 976, 991 (9th Cir. 2017) (ob
attendancc rate at final hearings »), Thus,

ing whether prolonged

appearan

v. Sessions, 872
1 EOIR hearings and a 95%

h‘l,ternatwes {o detention must be considered in determin

attﬂndance rate at al
incarceration is

warranted. .
45. Due process likewise requires ccilsideration ofa nongitiien's ability to pay 8 - |
issible if the '

“for inability to post money bail” is impermi

ly be.assured by one of the altern:
gh V. Ramwarer 572 F. 2d 1053, 1058

e appropnaﬁe condmOns of release for

ate forms-_ of

bond “Detention of an indigent
(Sth

mdwuiual's ‘appearance at ma] could reasonab

»» Hernandez, 872 F.3d at 990 (quoting P

rql'casc
when determining th

Cir. 1978) (en banc))- Therefore;
igration purposes;

people detained for imm due process requires’ «consideration of ﬁnanclal
onditions of release.’ » Id.; see also Martinez v. CIark,BG F. 4th

the government had a legltlmarc in
fizens in immigration proceedings,

ithout consideration of ﬁnancxal €l
ina bond deteﬁnmanon rusonab]y

terest in protecting the- '
we held [in

rcﬁmstances

ciréiimsfa'nces and alternative ©
1219, 1231 (%th Cir. 2022) ("Whi!c
d ensuring the appcarance of nonc:

public an
z] that detaining an indigent alien wi

Hemande
to result’

release conditions was ‘unlikely
jon omitted).”™)-

related to the govémment s leglnmate interests.’ (citatic
T - CLAIMFOREELIEE ~ ~ | . &
UE PROCESS CLAUSE OF THE FlFTH AMENDMENT TO _

THE U S. CONSTIT UTION
ce the pm-agraphs above.

forbids the govemmem ﬁ'om

and alternative

VIOLATION OF THE D
-alleges and incorporates by referen
Clause of the Fifth Amendment

“without due process of law.” US.
due pro

S 46, Petitioner e
47. TheDue Process
Co_r‘:st. amend. V.

dcpnvmg any uperson” of liberty
cess requires that the

" 48,

To justify Petitioner’s ongomg prolonged detention,
ing before a neutral decisionm

establish, at an individualized he
onvincing evidence of flight risk

Petitioner’s detention is justified by clear and cor

aker, ﬁjxat

government
or dallg?r H
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1

fficiently mitigate that risk.
jon without a hearing

ount whether a_ltematives'to detention could su
asons, Petitioner’s ongoing prolonged detenti

taking into acc
49. Forthesere

violates due process. |
' ' ' PRAYERF OR RELI'EF

WHEREFORE, Peﬁtionér respectfully requests that thls Court

1))
2) Issuea

Assume jurisdi iction over this matter,

Writ of Habeas Corpus, hold a heanng before this Court if warranted,
moner s dctemlon is not justified because the
d convmcmg ewdence that Pentloncr prcsen

go'vemm enthas

determine that Peti
is aé risk of

not established by clear an
flight or dang;sr in lighit of availab
Peﬁtionér’s release (wfth appropriate
taking into account Petmcmcr 5 ablllty to

In the a!tematwe, jssue a Writ of Habcas Corpus

s unless Rcspondents schedule a hcarmg befo
the govemment must estabhsh by clcar

BVGI'!

le altemanvcs to detennon, and order

condmons of supemsmn if necessary),

pay 2 bOnd |
'3) E and or&er Pet:tloner s relemsc
I»'vithin 30 day re an unmxgratmn N
continue detention, o

judgé where: (1) to
e that Pchhoner presents a r:sk of ﬂ:ght or danger,

and convincing evidenc
that

after consid'eration of alternatives to detentlon that could mmgate any risk

Petititifierﬁ release would present; and (2) if the govemmem cannot meet its
titioner’s rclcase on appropnatc

Petitioner’s ability to pay & bond;
ge_d detention violates the Due

burden, the immigraﬁon ju'dge order Pe
condmons of supervision, taking int';} account
4) | lssue a declaration that Petitioner’s ongmng prolon
Process Clause of the Fifth Amendment; o
Pctltxoner his costs and regsonable attorneys’ f‘eeslin this écﬁon; a_s-
the Equal Access to Justice Act, 28 U S. C § 241 2; and

rellef as thc Court deems just and proper

5) Award
provided for by
Grant such further

17
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%{gj”é@% = , ' Pﬁxﬁeﬂ Nam [No_mbrl'g Impieso)
4/ : | _
5
¢ Detamed in ICE Custod_v at: [check one / mnrque uno]
: O Mesa Verde Detention Facﬂity, 425 Golden State Ave, Bakersﬁeld CA 93301
9 E/ B Golden State Annex, 611 Frontage Road, McFarland CA 93250
10 L'.l' Cahfornia City Detention Facrhty, 22844 Vrrgm:a Bou]evard Cahfomza C:ty,
11 CA 93505 B -
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