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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

Alet Broxshocvets

A »v -<

V.
TONYA ANDREWS, Warden of the Golden
-State Annex Detention Facility; TODD BLANCHE
Attorney General for the United States of
America; MARKWAYNE MULLIN, Secretary

[Your name]

Petitioner,

VENTURELLA, Acting Director of Immigration

Office of Bureau of Immigration and Customs

Enforcement

Respondents,

£260 05252 [L%C/DEJML)

Case No.

[Teave blank for clerk to fill in]

Petition for Writ of Habeas Corpus
Pursuant to 28 U.S.C. § 2241

.+ Petitioner respectfully petitions this Honorable Gourt for Writ of Habeas Corpus to

remedy Petitioner’s unlawful detention by Respondents, as follows:
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INTRODUCTION -

1. . -Petitioner® is currently detained by immigration and-customs Enforcement

(“ICE”) atthe Lip)den Stote Awnnex [escriba el nombre del centro de detencion donde

esta detenido]detention center pending removal proceedings.

2 Petitioner has been detained in immigration custody for over _2
[escriba el numero de meses que ha estado detenido] months even though no neutral desicionmaker
whether a federal judge or immigration judge (‘1]’?);has conducted a hearing to determine
whether this lengthy ilncar'clf':rat'ion is warranted based on danger or flight risk. '

3 Petitioner’s prolonged detention withdui a hearing on danger or flight risk

Months

violates the Due Process Clause of the Firth Amendment.

- 4, Petitioner therefore respectfully request that this court issue a writ of habeas
corpus, determine that Petitioner’s detention is not juétiﬁéd because the government has not
established by clear and convincing evidence that Petitioner’s presents a risk of flight or danger

in light of available alternatives to detention, and order Petitioner’s release, with appropriate
pprop:

. condmons of supervision if necessary, taking into account Petitioner’s ability to pay bond.

5. Alternatively, Petitioner request that the court issue a writ of habeas corpus and

* order Petitioner’s release within 30 days unless Respondents schedule a hearing before an 1J

where: (1) to continue detention, the government must establish by clear and convincing

evidence that Petitioner present a risk or ﬂight or danger, even after consideration of alternatives

- to detention that could mitigate any risk that Petitioner’s release would present; and (2) if the

govémment-t:annot meet its burden, the IJ shall order Petitioner’s release on appropriate

conditions of supervision, taking into account Petitioner’s ability to pay bond.

. - *Petitiener respectfully. request that the court use his initials, rather than his full last name, in any opinion in his case as
suggested by the committee on Court Administration and Case Management of the Judicial Conference of the United
1 ..States.See Mer_nm'a;;ldutﬁ Re: Privacy Concern Regarding Social Security' & Immigration Opinions(May 1, 2018),

s/default/files/18-cv-1-suggestion cacm 0.pdfisee also Jorge MF. v.

Jennings, 534 F. Supp. 3d 1050 n,1 (N.D. Cal. Apr. 14,2031).
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JIJRISDICTION

6.  Petitioner is detained in the custody of Respondents at Cpllen State Em

{.:+.[escriba el nombre del centro de detencion donde esta deremdo]- detention center.

it e Z00mi This action arises under the Due Process Clause of the Fifth Amendment of the

- 1S constitution. Jurisdiction is proper under 28 U.S.C §§ 1331 (federal quéstion), 2241 (habeas
- corpus); U.S: Const. Art. I, § 2; (Suspension Clause); and 5 U.5.€ § 702 (Administrative
:«Procedure Act. This Court may gr"ant relief under the habeas corpus:statutes, 28 U.S.C § 2241 et
.seq;, the Declaratory Judgment Act, 28 U.S.C § 2201 et seq., and the All Writs Act, 28 US.C.

§ 1651, ,
' 8: - «Congress has preserved judicial review of challenges to Prolonged immigration
detention. Sée Jennings v. Rodriguez, 138 S. Ct. 830, 839-841 (2018) (holding that 8 U.S.C.
- §§ 1226(e), 1252(b)(9) do not bar review of challenges to prolonged immigration detention);
see-also id. dt 876 (Breyer, J., dlssennng) (“8U.S.C. § 1252(b)(9) by its terms applies only
with respect to review of an order of removal”) (internal quotation marks and brackets omitted).
VENUE
-, Venue is proper in this district because thlS is the district in which Pefitioner is’

confmed See Doe v. Garland, 108 F.4th 1188, 1197-99 (9“’ Cir, 2024)
REQUIREMENTS OF 28 U.S.C. § 2243
",10_ The court must grant the petltlon for writ of habeas corpus or {ssue an order to
sho cause (“OSC”) to Respondents “forthwith, » unless Petitioner i 15 ot ent1tled to relief. 28
U.S.C §.2243. if the Court issues an OSG, it must I'GC_[I.]IIE Respondents to file a return “within

| three days unless for good cause addmonal time, not exceedmg twenty days, is allowed.” Id.

(emphams added)

: 1"1} - Courts have long recogmzed the mgmﬁcance of the habeas statute m protectmg -

lndnnduals from uulawful detennon The Great Writ affords “a sw:ft and lmperanve remedy in
all caseés: of ﬂlegal 1estra1nt or confinernent.” Fayv. Nom, 372 U.5. 391 400 (1963) (emphasm
added) see alsoYong V. ]NS 208 E.3d 1116 1120 (9"‘ Cir. 2000) (explammg that habeas statute
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expeditious-determinatior of petitions).. - - ,_ _
- PARTIES  *. e b e b
12, - Petitioner is a noncitizen-currently: detéinéd:by Respondents pending engoing - -

‘remoyal proceedings. Petitioner was born in B elotvics [eountry of birth/pais:de nacimiente] .
‘ 13.:-+ Respondent Warden of the & olden S%a'i:e A vipe ) is Petitioner’s
. immediate custodian at the Facility where Petitioner is detained:See Doe, 108 F.4th at1194-97. « =
. % ia 140 Resporident secretary of the U.S Department of Homeland Security (“DH S¥), an
7, '.eigeﬁty of the United States, is responsible for the administration of the immigration laws..8 .. -

U.S.C § 1103(a). They are legal custodian of Petitioner. They are named in their official

capacity. ; ]
15... -+ Respondent Acting or Current Attorney General of the United States is the most:

- senior official in the U.S. Department of Justice (“DOJ”). They have the authority to.interpret .

- the‘immigration laws and adjudicate removal cases. They: delegate this responsibility to the

. Executive Office for Immigration review (“EOIR”), which administers-the immigration courts

and the Board of Immigration Appeals (“BIA”). They are name in their official capacity.
16, . ‘Respondent Acting or Current Field Office Director of the Sam Francisco ICE
: Fleld Office.is responsible for the San Francisco Field Office of ICE with administrative .

fan® |

jurisdiction over- Petitioner’s case: They are, Iegal-custo_d;an of Petitioner and are named-in their . -

- official capacity. : s B
|- ... 17, Respondent Actmg ar Current Director of ICE is respon51ble for IC‘.E’s pohc1es,

. practlces, and procedures, mc]udmg those re}atmg to the detenuon nf 1mm1grants. They area

. legal custodlan of Petitioner and are named in their offlcial capacity.
STATEMENT OF FACTS

- < 18 " Petitioner isa noncitizen currenﬂy detameﬂ by Responﬂents pending lmmgranon

= removal p]:uceedJngs Petmoner is pursumg the foﬂomng clauns m removal procaedmgs [escnba % .

todps las aphcacaones de a]ivio que ugted esta presentando en'su caso de depnrtauon]

Form T-& 89, App lregtion . Lor . P\stj NIV @me qfor
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.;Min‘:ema‘@-_/::q’?_-hf;gr-ri.«--Qf Re Movoc.f. : 5 - sgbeelalie g 85 N BE VL.
T-120, Petition for Alien Relative .. - ..

- 1,-9,._.

Petmoner has not been prov;ded a bond hearmg before a neutral clesmlonmaker

] to determme whether their prolonged detention is justified based pn danger- or-flight xisk.

.. .21... . The jmmigration Court lacks jurisdiction and authority to prov;de Petitioner WJ:th

.4 bond hearing to determine whether Petitioner’s detention is justified. See 8U,S.C, § §.1225(b);
|} - 1226(c). There is no statutory or regulatory pathway for Petitioner to seek a bond hearing before

a neutral demsmmnaker _ e
~ Absent intervention by this court petitioner cannot and wﬂl be provlded mth a

_ bbnc_lz. hearing by a neutral decisionmaker to assess the propriety of Petitioner’s continued,

detention. ; . gers e gy, i T et .
23. ~ Additional facts to support Petitioner’s entitlement to relief are

_TL, Alen Brashovets, file this. verified peditjon-
Lor, writ. . of.  Hobems Corpies ond com plocint

ALor. -.de-c/our-»oc#orj ound injunchive velief .. . .

abaﬁenqma -._mu wn ,ocW«Pbc,! detention by

I oL n@h-a;-{ngm b-ﬁ féhe; Mm,rbe.d S'tot:?-eq
I: Swna LuD yegrg: ofd @-H.:az-eh g-f Befocru.s

I .e-V‘L'f"EI"‘EJ‘ -Hne _ L{.ur'lrec! ..g*l-s}r"f-e.g 1161'9&”1} 'H’l

MNovew per 2019, Locter .r.{',-le,_,}.._ T-589 _#ﬁorm._l_‘a_,_g_gz_ o

DLDbl"e,J -For ASMILLM e oy
In ) Pe,bruaru T-f Py i 3o+ -marmed +o ocn
Awce (COLN c,;-ﬁ,-z.e,n P; r"mn_a‘q S penc_er piml we
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) -24, R 1§ 15 well estabhshed that the Fifth Al;nendment enutles [nonc__ltlgens] to due .

process of law in deportation proceedmgs o Demorev Krm, U.S. 510 523(2003) (quotmg
Reno v. Flores, 507 U.S. 292,306 (1993)). “Freedom from mapnsonment—from government
custody, detention, or others forms of physical restramt—hes at the heart of hberty” that the
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constitutionally prote

90 (2001); see also id. at718
des protection against
rocess protéctioﬁ
e ld at 721

das v. Davis, 533 U.S, 678, 6

cess Clause protects. Zadvy

dissenting) (“Liberty ¥ under the Due Process Clause inclu

personal restraint or detention.”)- This fundemental due P
nadmmsnblc noncitizens- Se

Juding both removable and i
oth removable and inadmissible [noncitizens] are enhtled tobe

Due Pro

(Kcnﬁcdy. Iy

unlawful or arbiirary

applies to all noncitizens, in¢

(Kennedy, 1 dissenting) (“[B]
itrary or capnclous ")

quate procedural protecﬁons

iconﬁnsment woutweighs th
» Zadvydas, 533 US. at 690

free from datentwn that is arbi _
“to ensure that tlig

Due process requires “ade
e individual's

25.
rted Jusnficat:on for physw
al restraint.

text, thc Supremc Court has
igate the risks of danger t0 the

oted interest in avouhng phys:c
jitted). In the jmmigration con
ses for oivil detention—10 mm

Id.; Demore; 538 U.S.at 528.
the government provide bo

Clause foresees Bllglblllty fo
» Jennings, 138 8. Ct. at 862 (Breyer,
mandatory

(mternal quotatlon marks om
gmzed only two valid purpo
nd hearings to noncmzens

r bail as part Df due

munity and to prevent f_hght
- Due process requires that
“The Due Procé.ss

com
26.
detention.
“[b]ail is basic to our system of law.
diséenting) (internal quotation marks omltted) While th
nder Section 1226(0) in Demo.

s undarstandmg at

facing prolonged

process” ‘because
¢ Supreme Court upheld the
re, it did s0 ‘based on the petitioner’s

the time that such detentions are

Jetention of anoncitizen U
d the Court’

at 522 1. 6, 528 thrc a non

jal defense to rcmoval or clal

citizen has been detained for a
m to relief, due process

of liberty is
jon as to his risk of

concession of depbrtability an
typzcally “hricf. ”Demore 538 UsS.

i0d or is pursuing @ substantl

prolonged pet!
such a s;gmﬂcant depnvatlon

v1dualized detcrminatlon that

Jos concurrmg} (‘
“n" the continued detention beca

s, 715,733 (1972) (holding th
feguards); MeNeil v. Dir.,
g may be appropriate” for
78) (holding that, in the Bighth

requires an indi
{I]nd;wduahzed detcrmmat

warranted. Jd, at 532 (Kennedy, J-»
usness’ may be warramed

Jackson v- Indiana, 406 U.
“initial commitment” requires additional sa
olding that “lesser safeguard
437 U.S. 678, 685-86 (19

me unreasonable or

flight and dangero
at detention

unjustiﬁed”); see also
Patuxent Inst.,

beyond the
407 U.S. 245, 249-50 (1972) (h “short-
jnney,

term confinement”); Hutto v. Fin
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e

| |

¢ ignored in decidinig whether [a]

gth of confinement cannot b
17 F.4th1, 7 (1st Cir

Amendment context,
confinement meets constitutional standards”); Reid v. Donelan,
f reasonableness limitation

“the len

2021) (holding that “the Due Process Clause imposes SoMe form 0
upon the duration of detention” ﬁndér'wctibn 1226(c)) (internal quotation marks omitted)-
" Det@ntlon That Exceeds Six Months without A Bond HearingIs
Unconstitutional. - ' o
27 Detention , without 8 bond hearmg is unconst:tunonal when it exceeds Six months.
“brief” detentlons under Section 1226(c),

S, at 529-30 (apholding only

onthand a half i in the vast ma
which the [noncitk
doubted the constitutwnahty of

3 F.4th 1189 1091 (9th Cir. 2

_;onty of cases in which it is invoked, and

itizen] chooses 10 appeal™); -
detention for

022) (“[Olnce

See Demore, 538 U.

the minority of cases in
01 ("Congress prcwousty
Rodriguez Digz V. Garland, 5

about five months in
Zadvydas, 533 U.S. at 7!
more than six months.");
thc [noncitlzen] has-been deta

months, contmumg detention becomes

34 1081, 109! (%th Cir. 2011)));
x6 (N.D. Cal. Jan. 7,

ined for approximately six

(cleaned up) (quotmg Dioufv. Napolitano, 634 F.
Rodriguez V- Nielsen, Case No 18-CV- 04187-TSH 2019 WL 7491555, at
longad aﬂcr six months and entitles [Pcntloner] to a bond

riod of conﬁnement——-.and is the

_ The recognition that
required t0 support contmued lnéarccration-is 'deeply
s, “in the late lSth century in

than a sm-month prison

fier whlch addmonal process is
America crimes

time 2
in our legal trad:tmn With fe W exceptions,
most part puni

5. 145, 161 & n.34 (1968)-

rooted i
le without 2 _;ury were for the

= Duncan V- Louisiana, 391 U.

ishable by no more

Consxstent w1th this tradmon, the

term.
to be the fimit of confinement for 8 criminal offense that a
ial, Cheff v Schnackenbergs

rotection afforded by jury tri
inion). The Court has also’loo

Supreme Court has found six months

rt may impose without the p
ked to six months as &

federal cou
384 U.S. 73, 380 (1966) (plurality op!

benchmark in othier contexts involving ¢l
U.S. 245, 249 250-52 (1972) (recogmzm

jvil detention. See McNeil v. Dir., Patwrenr Inst., 407

g six menths as an outer limit for confinement without

o)
co

)
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 2010) (holding th
|imerrogation is perm

‘the resolu

.._..
m.

¢ locked down facxl:ty

]
=

mitment). The Court has likewise recognized the-need for |
Shatzer, 559 U.S. 98,110

reas of law. See Mwy!and V.
owing invocation of Miranda rights pefore re-
5.56 (1991) (holding

ized inquiry for cml com

individual
stltut:onal rules in other a

bright line con
at 14 days must elapse foll

1tted), Cnty. of- Rwers:de V.
hearing must. take place wnth:

. McLaughlin, 500 U.S.44,5
n 48 hours of warrantless arrest)

that a probab]s'cause
Even Absent A Brigh ht-Line Six-Month Standard, AD Ind w:dualized Bond
" Hearing IsR equired When.Detention Becomes Unre easonably Prolonged.
tention, thhout any mdmduahzcd review, is um‘casonable und@r
-factor

oner prcvalls under the mult:
V. Warden Pike Correcrzanaf '

o 2'9'. - Petitioner 's de

the Mathew.s V. Eldndge due pro
reasonablsness test the Th:rd Circ

Facility, 965 F. 3d 203, 211 (3d Cir. 2020).
Each year, thousands of noncitizens are incarcerated for Jengthy periods pi:ndin‘g
Ct.at 860 (Breyer,

had been detamcd on

cess test. Altcma'nvely, Petiti

vit adopted' iy Gorman Santos

30.
tlon of thBll' rcmoval proceedm

bserving that cIass mcmbers,

gs. See Jennings, 138 8.

‘snumbering in the thousands,
ncitizens ‘who have

dissenting) (o
ined for several years) For no

ta1

r? and some had been de
detention often dwarfs the time spent in criminal

average one yaa
al hlstory, then- :mmlgratlon
d two-thlrds of the class served [crirhihal]’ sentences

some rmmm
Id (“bemeen one-half an

custody, ff any.
stioner is held ina

er’s family or

as we can tell,

lass than s:x months’ ).

itioner faces severe hardsh1ps while detamed by JCE. Peti

"3, - Pet
ovement and acc-ess to Petition

w:th Jimited freedom of mo
snm!ar so far

“[Tjhc clrcumstances “of their. detentmn are
J dissenting)s accord

to those m ‘many pnsons .and Jalls > Jenmngs, 138 S.Ct. at 861 (Breyer
'"'2015);- Ngo v. INS, 192

v. Warden Yor)‘c Cnty. Prison,
3d Cir. 1999); .S‘opo v US. 4 8, 1221 (l_lth Cir.
of thei

substandard care,
care and hygxene products,

snpport network

1’y Gen., 825 F. 3d 1199, 121
r confinement aré inappropri
and mlstreatmem, e. g i
and, in thé case

Chavez-A Ivarez

7:3d 390, 397—98 (
“And in some £ases the conditions

iately poor”

2016).
including, for example,
arches,

winvasive procedures,

indiscriminate strip se Jong waits for medical
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1| objects. See California c

{|Mesa Verda Detentmn Facilliy,

1|and th

of one detaince, 8 multiday lock down for sharing a cup

Jennings, 138 S Ct. at 861 (Bre

Dcpt. of Homeland Scc,
ICE Derem:on Facilities (

Care at
'harbaric ana‘ negligent’

experis found

AM) (reporting on the
racist abuse of detainees,

"nagligent’ niedic

filthy’ conditions,
detainees and other problems that, in sore 2
ihspcicﬁbn reports prepared by experts from the
le nghts and Civil leernes after examining ¢€ d
tion Facili

Indmduals at Golden Ctate AnNnex Deten

ots (including cockroaches, flies,

contammated with inse
ollaboratwa for Immigrant

Proper Nuh'man in Imngrarmn Detention, at P 7 (Apr

said they had received expired food. Id

- 32, The Mathews t&s
est threatened by govarnmcntal action;
e value of addmonal or substi
Eldridge, 424 U.S.319, 335 (1976);

14649, at

Ccv-01812 TLN AC, 2023 WL 40
21-CV-18 lZ-TLN-AC

inter
stute safeguards; and

recommendarmn adopted, NO-. I

2023) (applymg Mathews factors

doing the same). Here, each factor wel

hold a hearing to evaluate whether the g0

33,  First, Petitioner indisputabl

10

of coffee with another detai

yer, Jn dissenting) (citing
DHS 0IG Impe ction Cites Cone
Dec. 14, '."2017)); see-also To
conditions in ICE detention,
al care (including mental hea
inappropriate pepper-Spray
ses, contributed t0 detainee
Department of Homeland S
etention facilities petween 201

Justice, .Srarving for Justice:
i12022), 'avai!able al

over 80% of d_etamed individ

t for procedural due process ¢

(2) the risk of erron

see also Sho V- Current or Ae

*3 (E.D. Cal. June 1

to s habeas petltloner s due pr:
ighs in Petitioner’s favor,
overnment can Justxfy thei

y has a weighty interest in

Flied 07!08/26 Page 10 of 18

inee.”

pross Release, OfF. of Inspector Gen-

erns With Detainee Treatment and

»m Dreisbach, Governmenl's oWwn

NPR (Aug 16,2023, 5:01
lth'care)_, ‘unsafe and
ing_--bf mentally il
deaths” contained in
ecutity’s Office for
7 and 2019):

ity have ! descnbed receiving food

and spidcrs) hair, and other forei gn
The Denial of

uals who responded to one survey

claims balances: (lj the private '
20us deprivation of such interest

govemmént interest. Mathews V-

ting Field Off. Dir., No. 1:21-

5,2023), reporf and
£.D. Cal. June 21,

(3) the

2023 WL4109421 (

rocess claims and collecting €ases

requiring this Court to promptly

r ongoing detention.
theit liberty, the coT€
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imm"i'gration _dctentlon,

without an- individiz’aiized evid
9..02. 5 [escnba el mes

' govm)ment’s ability

1The govemment has re

. K g

P

‘Freedom from imprisonment. . - lies at-

533 U.8. at 690
who is being held in

ause] prbtects."). Petitionet,
ss of the jength of his

berty [the Due Process cl
Iming interest here, regardle

cond:t:ons * has an overwhc
ation zmpllcates the same”

bccause ugny length of dcte
0, 2020 ‘WL 7626414 t*ﬁ (N D cal. Dec.

nghts Rajnish v. Jennings, No. 3 :20-cv-0781 0-WHC

private interest at stake here. Zadwdas,

the heart of the l|

"msarccratmn-—l:ke
fundamental

s nsk of dcprwatlon of their liberty
ir hberty

22,2020)- ‘ _ .
' ;oner will suffer the'erroneou
¥y aflo en -

34, Second, Petiti
identiary hearing. The risk of erroneous deprwatlon of thei

¢d since M

as they have been detain
whether the govemment can

is high,
without any evaluatlon of
'[T]he risk of an erroneous

cisionmaker is substantial.”
procedura] safeguards-- '
h, bcc-ause Respondents

1 9—cv-07996-NC

guie comenzo Su a’erenclén por ICE}

Justlﬂ/ deten
deprwatlcn of llberty in the

Dioyf, 634 F. 3d at 1092. Conversely,

an mdw:duall

tjon under their mdmdualiz‘ed circumstances.

absence of 2 hearing beforé a ncutrai de

‘the
cation for his dctemnon——-ls h1g

" J:menezv Wolf, No
for pcrson who had

probab]e value of addltwnal

ized evaluatlon of the justifi

irtually no procedural safeguards atall.

have prov:ded vi
2020) (grantmg habeas petition

2020 WL 510347,

been ‘detained for
"35  Third, the govennncnt 's interest

*3 (N.D. Cal. Jan. 30,
one year without 2 bond hearmg)
is very
ews, 424U s. at 335. The s
but rather the

ny individualized

low in contihuing to detain Petitioner
neutral review. See Math peciﬁc interest at

Wiﬂiout I'Sroviding any
inue.to dctam Petnt:oner,

stake here is not the government 5 abnl:ty to cont

to cuntmue to detain them for m'onths on end without 2

420°F. Supp- 34 953, 964 (N.D. Cal. 2019 Heonriquez v.
919,at *s (UD. Cal. Tune 14, 2022). The
o002 WL 2132919, at *5-
ar, 362°F. Supp- 3d

al. 2019);

in Ambrizy. Barrs
2022 WL 2132
imal. See Henrrquez,

rev:ew See Marrogu
Gar!amf, No. 5: 22—CV-00869-E3D

cost of providing an individualized inquiry is min
ct. See Lopez Reyes v. .Bonn

peatedly conceded this fa
p- 3d 1005, 1021 (8.D.C

Singh v. Barr, 400 F. Sup

762, 777 (N.D. Cal. 2019);

Marrogquin Ambriz, 420 F. Supp. 3d at 964.

11
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|| c:P.R. § 1003,

|l and ongoing-avail

establish that Petitioner is entitled to an evidentiary

" In sum, the Mathews factors
a neutral adjudicator. Unsurprl standards in this

Circuit have repeatedly held that prolonged deten
cedural due process See, €.8+

«, ¥5 (N.D. Cal, Jan. 26, 2

36.

hearing before isinglys courts applymg these !
ea neutr_al

tion wzthout a heanng - pefor

Romera Romero.v. Wob' No. 20-CV-
021) (holdmg that the petiti
ompatible with due process”

adjudlcator violates pro
ioner’s

.TSH, 2021 WL 254435, at
f just over oné year without
abeas); Jimenez, 2020 WL 5

08031

detention 0

a custody hcarmg was “not &

10347, at*l, 2, *4 (holding that the petitionet’s
ess rights and

and granting h
x1, %5 (N.D.

over one year without a custody hearmg violated his duse proc
No. 18—CV-05321-JSC 2019 WL 330906, at
on for Just over-one year with
see a?.s‘a Singh v. Garland,

detention of just
granting l_l'abea_s); Gonzalez v. Bonnar,
that the petitioner s detenti out a

Cal: Jan. 25,2019) (holding
abeas);

2023) Sho v. Current or
4014649 (B.D. Cal. 2023)

rocess rights and granting h

WL 5836048, at *6 (B:D. Cal
-cv-t_nsm-TLN-Ac. 2023 WL

hearing violates his due pr¢

cﬁ_stody
-cv-01043-EPG-HC, 2023

No. 1:23
Office Director, No. 1:21-

Acting Field
This Court should so hold as well. _ :
| ez Diaz . Garland, 53 F- 4" 1189 (9th cir. 2022),

37,  Rodrigh
the Ninth Clrcult applled th

does not ﬂ_isturb this

e Marhew.s test to hold that the detention Of

S.C.§ 1226(a) dld not violate

(b) and 1226(c), § 1226(2)
hearing at the outset of

resilt. In Rodriguez Didz,

& noncitizen detained under a different detcntwn statute s U

4"' t1195 Unhke Sectlons 1225

edural due process. 53 F.
recewc an mdw 1dua11zed bond

ates that detained mdmduals
ange in clrcumstances See 8

mand

nd hearmgs upon a matenal oh
in Rodrzguez sz was pradlc
process under§ 1226(a) 53

prov:de cxtenswe pmcedura]

n and provldes for further bo!
ated on the 1mmcd1ate _

19(e). The panel’s decision
ability of this admmlsn'ahve

detentio
F 4ﬁ1 at 1202

("Séct—ion 1226(2) and its lmplemantmg regulatlons
"% Unlike the petitioner in Rodriguez Diaz,

other detention provismns

are unavailable under
access 10 mdmduahzcd

rev1ew ofhis detent:on
eness test have con51dered

ble. German Santos v. Warden

petitioner lias no statutory
ourts that apply 2 reasonabl four non-

38. Alternatively, ¢
whether detention is reasona

exhaustive factors in determining

12

protections that




slmaas ma

—

o . '

= 3 W = . o : . :
®» 3% G E BB oo
' E o RS

™ N
O

D

_21 1; se

|| nis detehtlon by gzvmg up these

112802230, at *4 (*

1 gacility operated by 2 prwata,

e
L

: -24) 32- : .
; rnmem Mnst Justll'y Ongom

SN
b

65 F.3d 203, 21022 (30 Cir. 2020). The reasonableness inquiry is
is the duration of detention.” 1. at

0: “The most impontant factor I
WL 330006, at *1, %5 (ND-

apighly fact-specific.
. also Gonzalez v. Bomiar, No- 1 .CV-05321-1C, 2019
st ovei- one year without 2

Pike Cnty. Corr. Facility, 9
» Id, at 21

25,2019 (conclu'ding that the pet:tmner s detention for ju
ng weighed strongly in fav able, and violated his

ights and grantmg ltabeas) Dur:

Cal. Jan.

custody heari r-of finding detention unreason

due process Il ation is evaluated along with “all the other

circumstances, » including (1) whether detention is hkely 10 continue, (2) rcasons for the dc!ay,
t are meamngfully different from criminal :

and (3) whether thc'condltlpns of conﬁnemen

ed fora 'Subst'bmial' length of time, supra§ 20

oner asserts their right t0 seck

pumshmen'r Id‘ at 211.

39, * Asnote
atid Petitioner’s detention is likely to continue as Petiti

d, Petitioner: ‘has been dctam

mate

be pumshed for pursu mg legltl
at¥3 -

9-CV—07623 -JD, 2020 WL 95633,
1d shorten .

jmmigration relief, supra 19. Nonmt!zens should not
f. See Ma.saodv Bart, No. |

11 suits the Umted States 10 suggest that [Pctntaoner] cou

proceedirigs” to seek relic

(N.D. Cal. Jen. 8, 2020) (‘[
courts

rlghts and abandonmg his asylum apphcatlon »). Thus, €
ey obtained it in good faith 10

gamst the noncmzon when th
2023 WL

id not count 2 cnntmuance a
including
d ﬁ'equency of these requests

in his release OF his irrep
nﬁnement and experi

strate that their condltlons of

shou
-See Hemandez Gomez,

pare their removal case,
“The du::atmn an
interest
»). Moreover, Petltloncr 5
demon

cﬁ'orts {o obtain counsel
[for continuances] do not”

pre
of-continued

diminish his significant liberty I arable injury
on thhout a bond hearmg co! ences-at‘a -
for-profit pnson contractor,
ment are not mcanmgfully dlﬁ"erent from those of cnmmal

detcnt:
pumshmcnt See supra 1§ 10,

confine:
g Detentwn By Clear

At Any Hearing, The Gove
And Convmcing Evidence. .
process rcqulres certain mrmmum protcchons to ensure

Ata bond hearing, due
purden of proof by

_ 40.
that a noncitizen sg detention is warranted: the govcmment must bear the

13
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| 20'57'213L

| '(applying Singhand h
' rctltiired bond hearing to

A Wi 5836048, at *9 (same

1512744397, at ¥7 GN.D- Cal.

2023) (sama) Gamez v Becerra,

{%4 (N.D. Cal. Sept. 25 2023) (s

Case 1 25 oV
-05252 KES-
CDB Document 1 Flled 07f08,’26 A
b Pf:lge 14 of 18

o S

clear and convincing evidence to justify continued detention, taking into consideration available
dlternatives 0 detention; and; if the government cannot meet its burden, thc noncitizen’s ability
red in determining the ‘appropri

the govemment must bear the

itizen is @ danger or flight: risk.
955 F.3d

ate condtttons of re!ease

to pay a bond must be consider

- 41, - Tojustify prolonged immigration detention,

incing w:dence that the nonci
03 (9th er 2011) Aleman
unds by ( Garland V. Ae‘eman

Gonza!ez v, Barr,
Gonzalez, 142 8. Ct

purden of proof by clear and conv
Holder, 638 F.3d 1196, 12

Cir. 2020), rev'd on. other gro

(“Jennmgs ’s re_;ectlon
sa matter of statutory construct
2023 WL 4014649, at 5

onstitutionally
Singh, 2023

See Singh .

762, 781 (Oth
ar and’ comrmcm g

Ed. 2d 102 (2022) of Iayermg [the cle
standard] onto § 1226(2) @ jon cannot . -
:tutlonal due proce% holdm

,olding that th_e governiment §

burden of proof

undercut our const

gin Singh.”); Sha,
hall bear the burden-in@ ¢

remedy detention under 5 different statutory prov:smn),
2-CV-03759 .JD, 2023 WL 1934509, at*2

(same) Pham v. Becen‘a, No. 23-CV-01288 -CRB, 2023 WL
Mar 31 2023) (samc) Hemandez Gomez V. Becerra; No. 23-CV-

30, at *4 (N D. Cal. Apr.

); .Dog v. Garland, No. 3:2

(N.D. Cal. Jan 10, 2023)

4, 2023) (same); Martinez Leiva v. -

023 WL 1688097, at *9' QV. D. €al. May 26, 2023); I
at *10 (N:D; Cal. Sept: 27, 2023) (same);

*g (N.D: Cal. Oct. 4,

01330 -WHO, 2023 WL 28022
-CV-OZOZ? -CRB; 2
-BLF, 2023 WL 6317617,
3-CV—03621-JCS 2023 WL 651 9272, at
‘No. 23-CV- .03724-ICS, 2023 WL 6232236 at *9 (N. D. Ca

V-OIOZS-AMO 2023 WL 6226374 at

Gatlaind, No- 23.CV-02529-AMO, -

Becerra, No. 23
Becerra, No. 23- CV-03'783
Smgh Grewal . ‘Becerra, NO. 2

Sept 25, 2023) (same), Hem':gu Z V. Gar!and No. 23-C
ama) Rodhguez Picazo V-

al. Aug 21, 2023) (same)
Court has penmtted cwll de
f by at
(1 987) (upholdmg prc-trxal
idence” and

it has

2023 WL 5352897 at *7 (N D.C _
tention m other contexts,

. Where the Supreme
ment bore the purden of proot

481 U.S. 739, 750, 752
“glear and convincing evi

©42.
least clear and convmqing

rehed on the fact that thB Govertl
ma,

ce. See United States V. Sale
ary hearing’ » requiring

ewde,n

detention aftera «full-blown advers

14
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.83 (1992) (striking down

504 U.S. 71, 81
finding

Jadvydas, 533 U.S. 8t 692
they placed burden on

“a néutral dc‘c‘isionmaker"); Foucha v. Louisiana,
d burden on the defainee);

detention scheme that place
ter alia,

civil
ures deﬁclent because, in

post—ﬁnal—order custody review proced

f by clearand

detaiie). . ,
ernment bear the burden of proo
g test from

43. ~ The requirement that the gov

bonvmcmg evndence i5 also supported by application of the three-factor palancin
*an in'div:dual’s private interestin

53

424 U.S. 319, 335 (1976) First,
‘unquestlonably substantial’ 'See'Rodrz‘gmz-D:‘az, _

08). Second the nsk of error is

Marhews v, Eldridge,

prolonged dctentzon is
great where the |

are often unreprescntad

(1982) (raqulrmg

erous factors

"ﬁ'at‘-do:fg from
F.Ath at1207 (citing Singhs 638 F.3dat 12
'gé\'fé'nnneht is represented by trained attorn
a?nd inay lack Engl ish proﬁmcncy See Santos
jdence at parcntal termmat:on

erroneous factﬁndmg” including that
oor, uneducated or members of minority groups
d”). Moreover; detained nonc itizens

abll ity ‘to obtain legal

- h [
= bt ot

gys and detamed nonc:tizens
Ir.y v, Kramer; 455 U. S. 745, 763
pmccedmgs because “num

tparents subject 10

clcar and convincing eVide
» and “[t]he

combine to magmfy the risk of
ation proceedmgs ‘are oftcn p
omey usually will be expert
in pnson-hke condrtlons

and prepare fora

| termin
on the issues conteste
that severely Hamper their

bond hearing: See supra 3

['State”s att
éré"fndarcerétbd

ev:dcnce, 2, Thll’d placmg  the
nt nnposes s minimal cost or

govemmgnt has

'assmtance gather ¢
nconvemencc to it, as the

urden on the govcmme
‘access fo the noneitizen’s m‘lmigratlon records and othe

r mformatlon that it can use to make its -

rnatives To Detention. -

sase for continued detention.
tives to detention. The primary

quires Conisideration Of Alte

D Due Process Re
quires consideration of alte

t0 ensure 8 honcitizen’s appearance during civil removal.
related to this purpose if

: ,S'ée_BeIl v. Wolfish,

44, Duc process also e
‘Il purpose of immigration detention is
Zadvydas, 533 U.S. at 697.

ve conditions of release that

Detention is not reasonably

proceedings:
there are alternati could mitigate visk of flight
ally punitive ifitis

441 U.S, 520, 53 8-39 (1979 (cw;] prctna] dete

excessive in relation fo its legitimate purpose)- I

ntion may be unconstitution

CE’s alternatives 10 detention program—-—th‘e

15
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|y. Sessions, 872 F+

attendance rate at all

: ond
:mdlwdual' ‘appearance at ma] c

-1 O :
. ; L7% ) ]

| release
'er. '1978) (éh' Banc)). Therefore;

{| people
| cirdﬁinstan
"12]9 1231 {9th Clr 2022) ¢

'public and ensur

| petitioner’s detention isJ

Case 1 26 C‘-u’ 0
- 5252 KE
S CDB Document l Filed 07108!26 P
age 16 of 18

jnary SUccess in ensuring

Program—has achieved extraord
00 perceilt. Hernandez

Supervision Appearance

appearance at removal proceedings, reachin

Intensive
g complianice rates close to 1

w“pesulted i m a 99%

obsqung that ISAP
). Thus,

F.3d 976, 991 (9th Cir. 2017) (
05% attendance rate at final hearings’
iust be considered in detemiiﬂihg whether prolonged incarceration is

11 EOIR hearings anda

ﬁitemativé_:s {o detention
warranted. '
Co45 Due process likewise requires consndcratmn ofa noncifiien"s abi'lity to pay &

gent ¢ for inability 10 post money
ould reasonably be assured by

90 (quoting Pughv. Ramwar

‘the appropﬂate
"cons1deratmn of fi nanclal

rposes,
ons of" release.” 1d.; see also Martinéz v. Clark, 36 F.4th

bail’ is mpenmssnble if the
one of the alternate forms of -
¢, 572 F.2d 1053 1058 (Sth

“Dctentmn of an indi

1 Hernandez, 872 F. Sd at®
conditions of release for .

when determ ining
e deﬁined 'foi"immigration pu due process requnes
oes and alternative conditio

terest in protecting the

‘While the govemment had a legmmatc in

izens in imimigrationt proceadmgs,
1 c:rcumstances

mg the appaarance of noncit we held' [in
thout consxderahon of ﬁnancla

detaining an indigent alien Wi
ina bnnd determmat:ﬁn rcasonably

kely tO result‘
(c;tatmn omnt;d_). ’).

Hemandez] that
e release condltlons was ‘unli

relafEd'to the govemment's legmmatc interests.”
viomﬂON OF THE DUE PROCESS CLAUSE OF THE FIFTH AMENDMENT TO
AR . rEEUS. CONSTITUTION '

a'nd altematw

46. Pcntzoner re-alleges and mcorpo réites by reference the paragraphr'.'. above. .
mment' from

" 47, The Due Process Clause of the Fifth Amendment forbids the gove

» U.S. Const amend. V.

depriving any “perso on® of liberty ‘w1thout due process of law.
onged detention, due process l‘Bql.Ill’cs that the

peforc a neutral declslonmaker,

ustified by clear and convincing evidenice of flight risk or dan

stify Petitioner’s ongoing prol
that

" 48. Toju
govemihént establish, at an individualized hearing
ger,

16
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1 || taking into account whether oltomatiVGS'to detention could sufficiently mitigate that risk.
.2 49.  Forthese 1easons, Petitioner’s ongoing prclooged detention wiﬂwuf a hearing
3 || violates due process. o | | B
| ' PRAYERFOR @LIE
5 WHEREFORE, Pefitioner- respootﬁllly requests ihat th:s Court
6 1) Assume junsdlctlon over this matter' _
7 ' 2) Issue a Wnt of Habeas Corpus holda fmarmg before this Court if Warranted,
| _8' determine that Pelltloncr s dcton'oon :s not Justlﬁed bccause the go'vemme_nt has
9] not establlshed by clcar and convmcmg cvxdcnce that Petltloner prcscms a risk of
10 _ | ﬂight or danger in li ght of avanlab]c alternatwes to detennon, and order
il Pct:tlcmer s release (w1th appropnatc oondltlons of supcmswn if necessary),
12_ : takmg into account Petmoner 5 abl]lty to pay a bond
, 13 .-3) Im the alternatlve, ssuc a Writ of Haboas Corpus and order Pe‘txt:oncr s release
w;thm 30 days unless Respondcnts schcdule a hearmg before an 1mm1gratxon
_15 jlldge whcre (1) to contmue detentlon, thc govommcnt must cstabhsh by clear
‘ i6 ‘ and oonvmcmg cvuience that Pet:tl nar prcsonts a nsk of fhght or danger, even
17 | after conmderat:on of aiternatwes to dete ntion that could mitigate any nsk that
!8 Petitioner’s release wou]d prescnt, and (2) if tho govcmmont cannot mcet its
19 _ burden, the 1mm1gratlon Judgc order Pctitloncr 5 rcleasc on appropnate '
20 ' - condmons of supcrvxsxon, takmg mto account Petitionet’s ab:!:ty topay @ bond;
21| 4) - Issue a declaration that Pentmner s ongOmg prolon gcd detennon wolates the Due
22 o Process Clause of the Fxfth Amcndmont, .
23 5) Award Petitioner his costs and reasonablc attomeys fe'oc in .t-his action as
24 prowdcd for by the Equal Acccss 1o Justice Act, 28 US.C.§. 2412, and
25 6) Grant such further rehef as thc Court deems just an_d proper
.l _ ' :
27
28 ,
17
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