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Name: By@ ¥Yan MAUyicid LMo ¢ecilid FI LE

Aumber Il JUL 06 2

Address: 411 Frontage Road
CLE DISTRICT COURT
McFarland, CA 73250 EASTERN JI4TRICT OF CALIFORNIA
PRO SE & =~ DEPUTY CLERK

UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

_qu;mrl_mwg.po_@.w-ﬂﬁ_@ﬁ& e
| #> - [Your name]

Petitioner, T260V05185 DAD St [”L)
V. | Case No.

TONYA ANDREWS, Warden of the Golden [teave blank for clerk to fill in]

State Annex Detention Facility; TODD BLANCHE| Petition for Writ of Habeas Corpus

Attorney General for the United States of Pursuant to 28 U.S.C. § 2241

America; MARKWAYNE MULLIN, Secretary

of the Department of Homeland Security; DAVID
VENTURELLA, Acting Director of Immigration
and Customs Enforcement; ICE/ERO, Fresno Field
Office of Burean of Immigration and Customs

Enforcement

Respondents,

Petitioner respéctfully petitions this Honorable Court for Writ of Habeas Corpus to

remedy Petitioner’s unlawful detention by Respondents, as follows:
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INTRODUCTION
R Petitioner” is currently detained by immigration and customs Enforcement

(“ICE”) at the G fép,rl clate Ann e X [escriba el nombre del centro de detencion donde

esta detenido]detention center pending removal proceedings. E NS

2. DPetitioner has been detained in immigration custody for over

[escriba el numero de meses que ha estado detenido] months even though no neutral desicionmaker

whether a federal judge or immigration judge (“1J”)—has conducted a hearing to determine
whether this lengthy ﬁlcarqeraﬁon is warranted based on danger or flight risk.

3. Petitioner’s prolonged detention without a hearing on danger or flight risk
violates the Due Process Clause of the Firth Amendment.

4, Petitioner therefore respectfully request that this court issue a writ of habeas
corpus, determine that Petitioner’s detention is not justified because the government has not
established by clear and convincing evidence that Petitioner’s presents a risk of flight or danger
in light of available altemaﬁveé to detention, and order Petitioner’s release, with appropriate
conditions of supervision if necessary, taking into account Petitioner’s ability to pay bond.

B Alternatively, Petitioner request that the court issue a writ of habeas corpus and

- order Petitioner’s release within 30 days unless Respondents schedule a hearing before an 1J

where: (1) to continue detention, the government must establish by clear and convincing
evidence that Petitioner present a risk or flight or danger, even after consideration of alternatives
to detention that could mitigate any risk that Petitioner’s release would present; and (2) if the
‘government cannot meet its burden, the IJ shall order Petitioner’s release on appropnale

conditions of supervision, taking into account Petitioner’s ability to pay bond.

1 Petitioner respectfully request that the court use his initials, rather than his full last name, in any opinion in his case as

-snggested by the committee on Court Administration and Case Management of the Judicial Conference of the United

States. See Memorandum Re: Privacy Concern Regarding Social Security & Immigration Opinjons(May 1, 2018),
i gestion cacm 0 df:see also Jorge M.E. v.

available at h : ;
Jennings, 534 F. Supp. 3d 1050 n.1 (N.D. Cal. Apr 14,2021).
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6. Petitioner is detained in the costody of Resépondent’s at@q [den stafC Anney

1] [escriba el nombre del centro de detencion donde esta detenido] détention center.

- This action arises under the Due Process Clause of the Fifth Amendment of the

C a7 L

U-S constitution. Jurisdiction is proper under 28 U.5.C §§ 1331 (federal quéstion), 2241 (habeas
{F - -eorpus); U.8. Const. Art. I, § 2; (Suspension Clause); and 5 U.S:C § 702 (Administrative
| ;.-Procedure Act. This Court may grant relief under the habeas corpus statutes, 28 U.S.C § 2241 et
- . seq., the Declaratory Judgment Act, 28 U.S.C § 2201 et seq., and the All Writs Act, 28 U.5.C.

§ 1651.

8. - Congress has preserved judicial review of challenges to Prolonged immigration

detention. See Jennings v. Rodriguez, 138 S. Gt. 830, 839-841 (2018) (holding that 8 U.5.C.
-.§§ 1226(e),- 1252(b)(9) do not bar review of challenges to prolonged immigration detention);

see also id: at 876 (Breyer, J., dissenting). (“8 U.S.C. § 1252(b)(9)... . by its terms applies only

with respect to review of an order of removal”) (internal quotation marks and brackets omitted).
. VENUE
9. Venue is proper in this district because this is the district in which Petitioner is
confined. See Doe v. Garland, 109 F.4th 1188,1197-99 (9" Cir. 2024). '
REQUIREMENTS OF 28 U.S.C, § 2243

" 10.  The court must grant the petition for writ of 'hébeas'bnrims" or issue an order to

show cause (“OSC”) to Respondents “forthwith,” unless Petitioner is not entitled to relief. 28
- U.8.C § 2243. if the Court issues an OSC, it must reqmre Respondents to file a return “within
| three days unless for good cause additional time, not exceedmg twenty days, is allowed.” Id.

(emphasm added).
I ~ Courts have long recogmzed the s:tgmflcatnce of the habeas starute in protectmg

mdlwduals from unlawful detenhon The Great Writ affords “a swrft and lmpem[we remedy in

| .. all cases of illegal restramt or confinement.” Fay v. Noza 372 U,S. 391, 400 (1963) (emphasis
- added); see alse-Yong v. INS, 208 F.3d 1116, 1120 (9“’ Cir. 2000) (explaining that habeas statute
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expeditious determination of petitions).-
L - PARTIES
12, Detitioneris a noncitizen currently detainéd'by Respondents pending engoing - -

.13, Respondent Warden of the @Olde stote AnncK.. - . is Petitioner’s

|- immediate custodian at the Facility where Petitioner is detained: See Doe, 108 F.4that 1194-97.

.. =7 14, . Respondent secretary of the U.S Department-of Homeland Security (“DHS?), an
“ agency of the United States, is respoﬁsible for the administration of the immigration laws. 8
U.S.C § 1103(a). They are legal custodian of Petitioner. They are named in their official
capagity. : - -
, 15.. - -Respondent Acting or Current Attorney General .of the United States is the most’
- senior official in the U.S. Department of Justice (:“DOJ”).--They. have the authority to interpret .

the immigration laws and adjudicate removal cases. They: delegate this responsibility to the

|. Executive Office for Immigration review (“EOIR”), which administers-the immigration courts

and the Board of Immlgrauon Appeals (“BIA”) They are name in their official capacn'y

.16, - Respondent Actmg or: Current Field Office Director of the San Francisco ICE

Field Office is responsible for the San Francisco Field Office of ICE with administrative .

. official capacity.
- 17.  Respondent Acting or Current Director of ICE is responmble for ICE’s policies,

..practices, and procedures, mc]udlng those relating to the detemmn of 1mm1grants They are a

. legal custodian of Petitioner and are named in their off] ﬂa] capamty

STATEMENT OF FACTS

Petitioner is a noncitizen currently detainéd by Respondents pending imniigration

180

. todos las aphcacmnes de alivio que usted esta presentando en su caso de deportacmn]

removal proceedings. Petitionier was born mm fcountry of birth/pais:de nacimiente] «"

jurisdiction over Petitioner’s case. They are legal »chst_o_'dlfan of Petitioner and are named-in their .

removal proceedmgs Peutloner is pursuing the follomng claims.in removal proceechngs [escriba -
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Petitioner has been detained in DHS custody s,inga.._}\'\?_ o o '-(Dw [Date/fecha]

19.

... 20. . Petitioner has not been provided a bond hearing before.a neutral desicionmaker

1 to _determ:ine whether their prolonged detention is justified based on danger or flight risk.

. -The jmmigration. Court lacks jurisdiction-and authority to provide Petitioner with -

abond hearing to determine whether Petitioner’s detention is justified. See 8 U.5.C. 88§ 1225(b);
- 1226(c). There is no statutory or regulatory pathway for Petitioner to seek a bond hearing before

a neutral decisionmaker. ; .
.22, . Absent intervention by this court, petitioner.cannot and will be provided with a

| bond hearing by a neutral decisionmaker to-assess the propriety. of Petitioner’s continued

detention. o i i
23.  Additional facts to support Petitioner’s ennﬂement to rehef are
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: LEGAL BACKGROUND
“jt 1s well es;ablmhed that T.he Fifth Amendment entltles [no;ucmz.ens] to due I

24,
process of law in deportation proceedings.” Demore v, Kim, U.S. 510 523(2003) (quoting

Reno v. Flores, 507 U.8. 292,306 (1993)). “Freedom from mpmonment—from govemment
custody detention, or others forms of physical restramt—hes at the heart of hberty” thatthe
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533 U.S. 678, 690 (2001); see also id. at 718

se includes protection 28

tal due process protéotion

5. Zadvydas v- Davis,
nder the Due Process Clau
detention.”). This fundamen

inciuding both removable and inadmissible non

Due. Process Clause protect
ainst

]., dissenting) (“Liberty B

(Kennedy,
itrary personal restraint of

unlawuful or arb

applies to all noncit

citizens. See id. at 721

izens..
‘[B]oth removable and inadmissible [noncitizens] are entitled to be

(Kennedy, La dissenting)
trary or capricious”)-
otecti

equate procedui‘al pr ons” fo ensure that the

free from detention that is arbi
25. Due process requires “ad
serted justification for phy

uontweighs the individual's

sical confinement
» Zadvydas, 533 U.S. 2t 690

tected interest in avoiding physical restraint.

constitutionally pro
ks omitted). In the immigra

(internal quotation mark:
rposes for civil detention—t0 mitigate the risks of dan

Id.; Demore, 538 U.S. at 528.
govcmment provide b

gover_nmgnt’s as
tjon context, the Sﬁprcnae Court has
recognized only two valid pu gerto the

ty and to prevent flight.
ond hearings t0 noncitizens

communi
26.

facing prolonged
s” because “[b]

Due process requires that the
detention. “The Due Proces for bail as part of due

ail is basic to our system O

s Clause foresees eligibility

£ law.” Jennings, 138 S. Ct. at 862 (BreYeh: 1,
1d the mandatory

proces
ile the Supreme Court uphe

disé;eming) (internal qu
ntion of a oncitizen und
nof depbrtgbi!ity and the
£ Demore, 538 US. at 52

otation marks omitted). Wh
er Section 1226(c) in Dem
Court’s unqcrstanding at
2 1.6, 528, Where 2 nonci

ore, it did sobased on the petitioner’s
the time that such detentions ar¢

tizen has been dctained_for a
m 10 relief, due process

on of liberty is
jon as to his risk of

dete
concessio

typically “brie
] defense to removal or clai

pfoIoﬂgcd period oF is pursuing a substantia

sch a significant deprivati

alized determination that s

;eq_uirés an individu
(Kennedy, I concurring) ("[I]ndividualized determinat
sfthe continued detention became unreasonable o

233 (1972) (holding that
rds); MeNeil v. Dir., Patuxent Inst.,

may be appropriatc"'for “short-
in the Eighth

watrranted. Id, at 532
* may be warrantcd :

406 U.S. 715,

flight and dangcrousness‘
n v, Indiana, detention

unjﬁstiﬂcd”); see also Jackso
quires additional safegua

d the “initial comm itmen
245, 249-50 (1 o72) (holdin

beyon " re

407 US.
term confincmcm”);

g that “lesser safeguards

2 U.S. 678, 685-86 (1978) (holding that,

Hutto v. Finney, 43
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H which last “roughly 2 mon

'prolonged” (clean

hearing)-

rooted i

5

ent cannot be ignored in deciding whether [a]

17 F4th1,7 (1st Cir.
s [imitation

Amendment context, “the Jength of confinem
constm!twnal standards™); Reid v. Donelan,
ome form of reasonablenes

“the Due Process Clause imposes 5
ander section 1226(c)) (internal quotation marks omitted)-

confinement meets

2021) (holding that

upon the duration of detention” U
Detenhon That Exceeds Six Months Without A Bond Hearing Is
Unconshtutlonai. - _ '
ention , without a bond hearing is unconsti’mtional when it exceeds gix months.
ly* ‘prief”’ Section 1226(c), '
is invoked, and
al”);

ajority of cases in which it
ention for

oncitl’zen] chooses to-appé
(¢“[Olnce

27.  Dete
detentions under

See Demore, 538 U.S.at 520-30 (apholding oD
. th and 2 half in the vast ma

about five months in the minority of cases in which the [n

Zadvydas, 533 U.S. at 701 (“Con
an six months.”); Rodriguez
has-been detained for @

the constitutionality of det
1189, 1091 (9th Cir, 2022)

pproximatcly six months, continuing detention becomes

gress preyiously doubted

Diaz v. Garland, 53 F.4th

more th
1,1091 (9th Cir. 2011));

y. Napolitano, 634 F.3d 108
- TSH, 2019 WL 7491555, 2t #6 (N.D. Cal. Jan- 7,
x months and entitles [Pctitioncr] to a bond

the [noncitizen]
ed up) (quotm g Dioyf

Rodriguez v. Nielsen, Case No, 18-CV-041 8

2019) (“[D]etention becomes prolonged -aﬂcr si

stantial period of conﬁnemont—-—and is the

con‘tmuad incarceratnon--ls deeply
€ 18th century in Americ
more than @ sm—month prison

tent with this tradltlon,

28, The recognition that six months is a sub
cess is required 10 support

“in the lat

time after i_vhich additional pro

few exceptions, a crimes

ost part punishable by no

* Duyncan v- Louisiana, g). Consis

urt has found six months ment for 2 criminal offense
tection afforded by WY trial. Cheff v- Schnackenberg,

impose without the pro
ked to six months as a

in our legal tradition, With

without a jury were for the mm
391 U.S. 145, 161 & n.34 (196

to be the 1imit of confinen

triable
term.
'S’u;.are..me Co
federal court may

384 US. 373, 380 ). The Coutt has also100

ention. See MeNeil v. Di

onths as an outer limit fo

(1966) (i:luralit)?'opinion
7., Patuxent Inst., 407

contexts involving civil dete:
r confinement without

penchmark in other
U.8. 245, 249, 250-52 (1 972) (recognizing six mo!

8
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ment). The Court has likewise
550U.S.98,1 10

£ 1aw. See Maryland v. Shatzers
avocation of Miranda rights

Cnty. qur‘verside +. McLaughtin, 500 U.S. 44, 55.56 (1991) (holding

individualized inquiry for civil commit
bright line cons_titutional rules in other areas ©
(2010) (holding that 14 days must elapse following i before re-
interrogation is permitted);

st take place within 48 hours of warrantless arrest).

that a probable cause hearing mu
adividualized Bond

onably Prolonged.

is unreasonable under

x—Month-Standard, Anl

sent A Bright-Line Si
tention Becomes Unreas

Even Ab _
Hearing Is Required When De
Petitioner’s detention, witliout any individualized review,
atively, Petitioner prevails under the inulti-factor

due process test. Altern
orrectional

29.
the Mathews - Eldridge
Third Circuit adopted in German Santos V. Warden Pike C

reasonableness test the
Facility, 965 F.34 203, 211
30. Eachyear, thou

rcerated for Jengthy periods pending

s, Ct, at 860 (Breyer; 1
ds, had been detained “on

(3d Cir. 2020).
sands of noncitizens are inca

ceedings. _.S'ee Jenmings, 138

the resolution of their removal procee
bers, numbering in the thousan

(observ ing that class mem
oncitizens who have

dissenting)
ined for several years). Forn

¢ and some had been deta
ent in criminal

average one yea
their immigration dete

some criminal history, ntion ofien dwarfs the time sp
custody, if any- Jd, (“between one-half and two-thirds of the class served [crhilihal] sentences
detained by ICE. Petitioner isheld ina

and access (o Petitioner’s family or
n tell,

Iéss than six months”)-
37, © Petitioner faces severe hardships while

fed freedom of movement
are similar, SO far as we ca

Jocked down fécility, with limi
accord

“[T]he circums
ails.” Jennings,

ty. Prison, 783 F.3d 469, 4
3. US. Att’y Gen., 825 F.3

tances of their dctcntit;n

138 S. Ct. at 861 (Breyer: J., dissenting):

78 (3d Cir. 2015); Ngo V- INS, 192

to those- in many prisons and j
d 1199, 1218, 1221 (11th Cir.

Chavez—rﬁvarez v. Warden York Cn

F:3d 390,
“And in some cases the conditions

397.98 (3d Cir. 1999); Sopo
ppropriate!y poor”

of their confinement are ina
and mistreatment, €.8+»

2016)-
ucts, and, in the €as¢

including, for example,
searches, long waits for med

substandard care,

wipyasive procedures:
:cal care and hygiene prod

indiscriminate strip

9
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ffee with another detainee.”
Off, of Inspector Gen.,

Detainee Treatment and

1ainee, a multiday Jock down for sharing @ cup of ¢o
senting) (citing Press Rel

of one de
g. Ct. at 861 (Breyer 1., dis
Sec., DHS 0IG Inspection Cites Concerns Wzth
7)); see also Tom Dreisba

Facilities (Dec. 14, 201
conditions in ICE detention, NPR (Aug. 1

easec,

Jennings, 138
Dept. of Homeland

Care at ICE Deiention

ch, | Governmenr's own
6, 2023, 5:01

megligent’
afe and

rts found parbaric' and

expe.
winegligent’ mMe

AM) (reporting o1 the

ﬁlthy conditions,

det_ai‘nees and other problems that, in som

inspection reports
Givil Rights and Civil
Indw:duals at Goldcn Sta
contaminated w:th insects

objects. See California Collab

dical care (including

racist abuse of detainees,
e cases,

prepared by experts from
Liberties after exam ining d
te Annex Detention Facility
(mcludmg cockroaches,
orative for Imm jgrant Justi
Detention, 2t p-7 (Aprll 202

inappropriate pepper-sprayl
contributed t0 d

fli

mental health carc) ‘uns

etaince deaths

the Department of Homelan
etention facihhes between
have descnbed receiving
es, and spldcrs) hair, and of

ce, _Starvmg for Justice: Th

2), available at

ing of mentally ill
» contained in

d Security’s Office for
2017 and 2019).
food

her foreign

¢ Denial of

Proper Nutrition in Immigration
' files/upd/7

0% of d_etamcd individuals

Mesa Verde De

ces: (]) the private

ation of such interest

interest. Mathews V.

ceived expired food. Jd.

said they had re
ral due process claims balan

32. The Mathews test for procedu

interest threatened by governmental action; (2) the risk of erroneous depr:v

and (3) the govemment i
rent OF Acting Field of. Dir.,
June 15,2023), report and

23 WL 4109421 (E.D- Cal.
ecting cases

al or substitute safeguards
No. 1:21-

and the value of additiona
Eldridge, 424 1U.8.319, 335 (1976); seé also Sho v- C'u
v-01812 TLN AC, 2023 WL4014649 at *3 (B.D. Cal.

1:21-CV-1 812-TLN-AC, 20
ue procass claims and coll

C
June 21,

rec

2023)
doing the same). Heres
g to evaluate whether the

ommendarion aa’apted No.
s to a habeas patmoner sd

(applymg Mathews factors
each factor weighs in Petitioner™s fave

or, requiring this Court 0 promptly

eir ongoing detention.

has a weighty interest in thejr liberty, the core

hold @ hearin government can justify th

33. rst, Petitioner indisputably

Fi

10
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interest at stake here.

privaic
the heart of the liberty [the Due Proce
"incarceraﬁon—like conditions,” has an overw
on, because sany length O

1mmigratlon detenti
No. 3:20-cv-0781 9-WH

rights. Rajnish v. Jennings:

22, 2020).

34.
n mdwnd uahzcd evidentia

Second, Petitioner

without 2

is high, as thcy have been detained since

gue comenzo U detencion por JCE] withou
justify detention under their individualized cir
déprivatibn_ of liberty in the absence of 2 hearing

Conversely, “the probable va

Diowf; 634 F.3d at 1092.

an individualized evaluation 0
edural safeguards at all.

have provided virtually no proc

been detained for one year without 2 bond hearing)-

35.

without prov;d ing an
govemment g ability to con

Third, the govsrnmcnt’s i

y ncutra! review. See

stake here is not the
o continue t0 detain them

govcmment s ability t
420 F. Sup|

review. See Marroguin Ambriz v. Barr,
CV-00869-EJD.

Garland, No, 5:22-
alized inquiry is minimal

cost of providing an mdmdu

The govemment has repeated!

762, 777 (N.D: Cal. 2019); Singh v.

uin Ambriz, 420 F. Supp- 3d at 964.

11

Zadvydas, 533 U.S. at 690
ss Clause] protects ). Peti
helming interest here,
f detention implicates the sam
0, 2020 WL 7626414, at

will suffer the' grroneou

ry hearing. The risk of etrron

ut any evaluatlon of whcth

ircumstances.
pefore a neutral decisionm

Jue of addmonal proucdura

{the justifi catlen ‘for his d

an. 30, 2020) (granting habe

interest is very low in contin
Mathews, 424 U.S. at 335. The
tinue-10 detain Petitioner; bu
for months on end without 2
p. 3d 953, 964 (N.D Cal.2
2022 WL 21329] 9, at
. See Henriguez;

y conceded this fact, See L
v. Barr, 400 F. Supp-3d 1
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‘Freedom from imprisonment. - . liesat
tioner, who is being hr:.ld in
regardless ofthe Iength of his
¢ fundamental

*6 (N.D. Cal. Dec.

liberty
eous deprivation of their liberty

[escriba el mesy afio en

g risk of deprivation of their

er the gbvernment can
“[The risk of an erroneous
aker is substannal

1 safeguard&-—

because Respondents

etention—is. hxgh,
v-07996-NC,

» Jimenez v- Wolf, No 19-
as petition for person who had

inuing to detain Petitjoner
specific interest at
¢ rather the

ny indivif:lualized

019); Henriqueéz V-

*5 (N, D Cal. June 14, 2022). The
2022 WL 2132919, at 5.

opez Reyes V. Bonnar, 362 F. Supp. 3d

005, 1021 (8.D- Cal. 2019);
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ors establish that Petitioner is entitled to an evidentiary

ngly, courts applying these
without a hearing before ane
ero Romero V. Wolf, No. 2

In sum, the Mathews fact

| adjudicator. Unsurprisi ﬁstandards in this

.36.

hearing before 8 neutra
utral

d that prolonged detention
0-CV-

Circuit have repeatédly hel
due process. See, e.g., Rom

adjudicator violates procedural
2021) (holding that the petiti oner’s

_TSH, 2021 WL 254435, 8t*2, #5 (N.D. Cal. Jan. 26,

08031
compatible with due process”

detention

and granting habeas);
ver one year without & custod

of just over one year without 8 custody hearing was “not
Jimenez, 2020 WL 510347, at *1, *2, *4 (holding that the pctitionei'-’s
y hearing violated his dug process rights and

#1, %5 (N.D.

detention of just 0
-05321-J5C, 2019 WL 330906, at

g that the petitioner’s detention for just OVEr one year with

s due process rights and grantin

2023 WL 5836048, at *6 (E.D. Cal. 2023);
TL'N-AC, 2023 WL 4014649 (E.D. Cal. 2

granting habeas); Gonzalez v. Bornar, No. 18-CV

Cal. Jan. 25,20 19) (holdin

out a

g habcas); se€ also Singh v. Gavrland,

custody hearing violates hi
Sho v. Current oY

No. 1 .23-0v-01043-EPG-HC,
No. 1:21-cv-01812-

Aciing Field Office Director,

This Court chould s0 hold as well.

7.
result. In Rodriguez Diaz,
d under 2 different detention
53 F.4% at 1195. Unlike Se

023)-

does not disturb this

53 F.41h 1189 (9th Cir. 2022),
hat the detention of

Rodriguez Diaz v- Garland,

the Ninth Circuit applied the Mathews test 10 hold t

statute, 8 U.S.C- § 1226(=), di

ctions 1225(b) and 1226(c); §
alized bond hearing at the outset of

d not vio !ate

a noncitizen detaine
1226(a)

procedural due process.

mandates that detained individuals receive an individu

material change in circumstances. See 8

was predicated on the immediate

rther bond hearings upon @

ention and provides for fu
s decision in Rodvriguez Diaz

det
C.E.R. § 1003.19(e)- The panel’

and ongoing availability of thisa

§ 1226(a). 53-F.4that 1202
ensive procedural protections

petitioner in Rodvriguez Diaz,

dministrative process under
(“Section 1226(2) and its im plementing regulations provide ext that
. ™), Unlike the

ailable under other detention provisions - -

idualized review of his detention.

are unav
¢ considered four non-

s no statutory access 10 indiv

petitioner ha
courts that app!

38. Alternativelys
in determining whether detent

ya reasonableness test hav
jon is reasonable. German Santos v: Warden

exhaustive factors

12
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0-22 (3d Cir. 2020). The reasonableness inquiry is

t factor is the duration O
019 WL 330906, at *1, *5 ON-D-

965 F.3d 203, 21
at 210. “The most importan
No. 1 8-_CV-05321 -JSC, 2

jtioner’s detention for-ju

Pike Cniy. Corr. Facility,
f detention.” Jd. at

“highly fact-specific:” Id.
Gonzalez V. Bonnar,
19) (concluding that the pet
ghed strongly in favor of
granting habeas). Duration
y whether detention is ike

confinement aré meaningfu

211; see also
st nvei- one year without 2

finding detention unreasonable, and violated his
with “all the other

for the delays

Cal. Jan. 25,20

custody hearing wei
is evaluated along

due process rights and
2 re‘aso'ns

» including (1

lyto continue,

circumstances,’
lly different from ctiminal

and (3) whether the conditions of

etained fora substantial Ién gth of time, supra§ 20

Petitioner asserts their right t

ot be punished for pursuin
.JD, 2020 WL 95633, at*3
shorten

punishment. Id at211.

oted, Petitioner has been d
o seek

39, - Asn
and Petitioner’s detention is fikely t0 continue as
q19. Noncitlize.ns should n g “!e.gitimata
; Masood v. Barr, NO- 19-CV-07623

est that [Pctitioncr] could

the United States to SULE
*). Thus, courts

immigration relief, supra
procecdings" 10 seek relief. 52
an. 8, 2020) gl ill suits
jving up these rights and
should not count continuance against the none

! including efforts to obt
jon and frequency of thes

interest in his release or h

plication.
it in good faith 1o
Gomez, 2023 WL

(N.D. Cel.
his detention by &

abandohing his asylum ap
itizen when they obtained

ain counscl. See Hernandez

case,
e requests [for continuances] do not

is irreparable injury of co

prepare their removal

*4 (“The durat
ntinued

2802230, at

ish his significant liberty
ccs'at a

dimin
nfinement and experien

Idetcntion

»), Moreovers Petitionet’s €O

demonstraté that their conditions of

from those of criminal punishment. See supré 49 10,

without'a bond hearing.

for-profit prison contractor,

d by a private,

facility opcraté
ot meaningfully different

confmemcnt aren

Must Jl_:stify Ongoing' petention BY Clear

At Any Hearing, The Government
ctions to ensuré

And Convincing Evidence,
aring, due process

warranted: the government

s certain minimum prote

require
must bear the burden of proof by

40. Ata bond he

that a noncitizen’s detention is

13
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|44 u.D. Cal. Sept. 25,

clear and convincing evidence to justify continued Jetention, taking into consideration available

alternatives {0 detention; and, if the govemmcnt cannot meet its burden, the noqcitizen’s ability

rmining the appropriate conditioné of release.
' ment must bear the

n detentioh, the govemm
that the noncmzcn isa dangcr or flight risk.
) Aleman Gonza.'ez v, Barr, 955 F.3d

142 8. Ct.

1o pay a bond must be considered in defe

41, - To justify prolonged immigratio
and convincing cwdance

burdenuof proof by clear
1196, 1203 (9th Cir. 2011

See Singh V. Holder, 638 F. 3d
81 (9111 Cir. 2020), revid ono
31, Ed. 2d 102 (2022) (“.fennfngs’s rejection of layering
{ standard] onto § 1226(a) as 2 matter of statutory &
stutional due process: holdmg in Singh.”); Sho, 2023

shall bear the burden in 2

]ding that the government
different statutory prov:swn),

CcV-03759-1D, 2023 WL 1

01288 -CRB, 2023 WL
No. 23-CV-

d V. A!eman Gonzaiez,

ther grounds by Garlan:
[the clear arid convincing

762, 1
2057, 21
burden of proo

undercut our const

onsmicnon cannot . .

WL 4014649, at *5
constitu!ionallly
Singh, 2023 |

(applying Singh and ho
034509, at* 2

o remedy detention under &

Doe 7. Garland, No- 3:22-
No. 23-CV—

dez Gomez v. Becerra,
(same) ‘Mariinez Leiva V-

al. May 26 2023); LE.S: V-
]. Sept. 27 2023) (same);
*g (N.D. Cal. Oct. %, 4,

required bond hearing t
WL 5836048, at *9 (same);

(N.D- Cal. Jan. 10, 2023) (sa

2744397, 8t
11330-WHO, 2023 WL 2802230, 28
N »3.CV-02027-CRB, 2023

_CV-03783-BLF, 2023 W

me) Pham v. Becerra,
1,2023) (same); Herrian
*4 (N.D. Cal. Apr 4, 2023)
WL 3688097, at*9 . D.C
L 6317617 at *10 (N.D.Ca

cerra, No._23-CV—U3621-JCS 2023 WL 651 0272, at
No. 23-CV-03724-JCS 2023 WL 6232236, at *9 (N.D. Cal.

'23-CV- -01025-AMO, 2023 WL 6226374, at
CV-02529-AMO

7 (N.D. Cal. Mar. 3

Becerra, NO. 23

Singh Grewal v. Be
y. Becerra,

2023) (same); Gomez
Henriquez V- Garland, No.

Sept. 25, 2023) (same);
azo V. Garfand No. 23

2023) (same); Rodriguez Pica
same)

d civil " detention in .othcr contexts, it has

*7 (N.D. cal. Aug. 21, 2023) (

2023 WL 5352897, at
reme Court has permitie

42, Where the Sup
d convineing

proof by at least clear an
52 (1987) (upholdmg P

and convincing gvidenc

rnrnem bore the purden of
481 U.S. 739, 750, 7

earing’” requiring “clear

d ori the fact that the Gove
re-trial

relie
¢ United States ¥: Salerno,

evidence. 5¢
e’ and

detentioﬁ afiera «fyll-blown adversary h

14
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71, 81-83 (1992) (striking down

dydas, 533 U5, 8t 692 (8
they placed burden on

cha v. Louisiana, 504 U.S.

*a neutral decisionmaker”): Fou
scheme that placed purden on the detainee); Za

nding

civil detention

post—ﬁnai—order custOdy review procedures deficient because, inter alid,

detainee). R ‘ ' _
the burden of proof by clear and

43. The requirement that the goverment bear

d by application of the three-factor balanniﬁg test from
s private interest in

» See Rodriguez -Diaz,
where the
nreprl;s‘anted

g evidence is also supporte
idge, 424 U.S. 319, 335(
ged detention’ is unqu
638 F.3d at 1208). Second,
trained attorneys and detam
See Santosfgiv Kramer, 45
ntal termination proceedin

ify the risk of erroneous factfinding” including that

combine to magn!
are often poor, uneduca

e echrt on the issues con

convinoin
1976) First, gy individual’

53

Mathews v. Eldr
estionably substantial.”

freedom from prolon
F 4th at 1207 (citing Singh, d, the risk of erTor is great

ent is represented by

ed no‘ncltlzens are often u
5 U.S. 745, 763 (1982) (requiring

governm
gs because «numerous factors

ack BEnglish proficiency-
incing evidence at parety
“parents subject 10

clear and conv
groups” and “[tJhe

tcd or members of minority
tcsted”) Moreover, detained noncitizens

pet their ability to obtain le
e supra‘\] 32. Thzrd placin

termmahon proceedings
State’s attorney usually will b
gal

carcerated in prison-like con

gathcr evidence, and prc

ditions fhat severely ham

pare for 2 bond hearing. Se

gthe

are in
assistance,

jmal cost or inconvenience 10 it, as the govcmment has
:on that it can use t© make its

govemment lmposes min
rds and other informatio

burden on the
itizen’s jmmigration reco

case for continued detention.
Of Alternatives To Detention.

‘Due Process R
so requires consider

equires Consideration
. The primary

D.
lternatives 10 detention

' 44, - Due process al

ation of 2
s appearance during civil removal

e of immigration detention is to ensure noncitizen’

ings- Zadvydas, 533 U.S, ¢
ative conditions of relea

rpose if
Wolfish,
itutionally punitive ifitis

ention program——-—the

purpos
pr’oceéd at 697. Detention is not reasonably_ related to this pu
ase that could mitigate risk of flight. See BeII V.

there are altern
8-39 (1979) (civil pretrial detentlon may be unconst

441 U.S. 520, 53
excessive in relation to its legitimate purpose) I

CE’s alicrnatives 10 det

15
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chieved exiraordinary SUccess in ensuring

Intensive Supervision AP
arance at removal proc';eedings, reaphing compliance rates close to 100 percent
ir. 2017) (obssrving that IS

appe
y, Sessions, 872 F.3d 976, 991 (9th Cir.

pearancé Program—has 2
Hernandez

AP “resulted in 2 99%

05% attendancc rate at final hearings™). Thus;

t all EOIR hearings and a
etcnmmng , whether prolonge

alternatives to Jetention must be considered ind d incarceration is
warranted.
se requires consideration of a noncitizen’s ability to pay 8

45.  Due process likewi
impermissible if the

«Detention of an indigent ‘for inability to post money bail” is Im
earance at tria‘l could reasonably be assured by one of

72 F.3d at 990 (quotmg Pu,

releasc
Cir. 1978) (en banc))- Therefore; when determining the ap

le detained for jmmigration
ances and alternative condi
oth Cir. 2022) ¢ Whlle the
g the appsarance of nonciti

the alternate forms of

bond.
1053, 1058 (5th

in'dividual’s ‘app
gh v. Ramwm’er 572F. 2d
lease for

» Hernandez, 8
propriate conditions of re

ires ugonsideration of fi nancial

purposes; due process requl
o Martinez v. Clark 36 F.4th

peop
tions of release. » Id.; see ai

circumst
€ mtcrcst in protectmg the

1219, 1231( govemment had a legitimat

zens in immigration procee
t consideration of ﬁnanc:al
ina bond delermmatlon

itied).’ 5

dings, we held [in

public and ensurin
c:rcumstanceé

Hemandez] that detainin

and alternative release conditi

g an indigent alien withou
jons was unhkcly to result’ syeasonably

ed to the govcmment s legitimate interests.’ (citation om

| relat
- CLAIM FOR RELIEE
VIOLATION OF THE DUE PROCESS CLAUSE OF THE FIFTH AMENDMENT-TO
' THE U.S. CONSTITUTION |

s by reference the paragraphs' above.

Amendmcm forbids the gove

s oflaw *1).8. Const amend V.
jres that the

alleges 4nd incorporate
rnment' from

46. Petitioner re-

47. TheDue Process Clause of the Fifth

liberty “without due proces
due proccss requ

ﬂ'i at

“person’’ of
ed detention,

depriving any
sitioner's ongoing prolong
cutral decisionmaker,

© 48. Tojustify Peti
ualized hearing peforean

and convineing evidence of flight risk or dangers

t establish, at an individ

governmen
ention is justified by clear

petitioney’s det

16
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49.

)
2)

4) |
5)

6)

taking into account whether
violates due process.

WHEREFORE, Pennoner Te

after consideration

altemanves to detention cou]d sufficiently mitigate that risk.

er s ongoing prolongcd detention without 8 hearing

For these reasons, Petition

PRAYER FOR RELIEF
spectfully requests that this Court:

over this matter;
hold & hearing before this Court if

n is not j_ustlﬁed becanse the governme

warranted,
nt has

Assume Jurlsdxctlon
Issue a Writ of Habeas Corpus,
determine that Petitioner’s detentio

not estabhshed by clear and convincin isk of

g evidence {hat Petitioner presents a 11
ﬂlght or danger in light of available alternatives 10 detention, and order

Petitioner’s release

(thh appropr:atc conditions of supervision if necessary),

taking into account Petitioner’s ability to pay 3 bond;
Hsbeas Corpus and order Petitioner

issue a Writ of
hedule a hearing before an immigration

'g release

In the alternative,

within 30 days unless Respondents s
government must establish by clear

where: (1) to continue detention, the

ing evidence that Petitioner prcscnts
of alternatives o detention that coul
resent; and (2) if the government ca

der Petitioner’s release on appropnate

judge
a risk of flight or danger, even

and convinci

d mitigate any risk that
Petitioner’s release would p nnot meet its
bond;

Due

burden, the imm igration judge or

taking into account Petitioner’s ability to pay @

conditions of supervision,
ue a declaration that Petitioner’s ongo
i’rocesé Clause of the Fifth Amendment;

er his costs and reasonable attorney:

Iss ing prulongcgl detention violates the
s’ fees in this action.as

Award P_etition
. §2412; and

provided for by the E
Grant such further relief as the Court deems just and proper.

qual Access to Justice Act, 28 us.C

17
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R yayon MAUY Lo Quine Cecilig

Juno e 202
Date [Fec chal 3  Printed Name [Nombre Impresaj

Signature [Firma]

Detamed in ICE Custody at: [check one !marquc uno]
425 Golden State Ave, Bakersfie eld, CA 93301

O  Mesa Vcrde Detention Facmty,
ex, 61 1 Frontage Road McFarIand CA 9325 0

22844 Vlrgmla Boulsvard Ca!lfom:a Clty,

ﬁ - Golden 'Sta!b Ann
California C!ty Detention Fac:llty,
CA 93505

o
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