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Name: Hﬂf\r\r - eaattiCL {Zlam;rrcz..

v—
. A Number: _4_.2__‘“——- JUL 06 2%
. 611 Frontage Road :
e ; EAS%W DISTRICT coupy
McFarland, CA 93250 BY, RICT OF CALIFORNIA
PRO SE PEPUTY CLERK

UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

H eIy Calyer.

g’% [Your name]

___— . i
2260057195 TN JDAACD

Petitioner,
V. Case No.

TONYA ANDREWS, Warden of the Golden [leave blank for clerk to fill in]

State Annex Detention Facility; TODD BLANCHE |  Petition for Writ of Habeas Corpus
Attorney General for the United States of Pursnant to 28 U.S.C. § 2241
America: MARKWAYNE MULLIN, Secretary

of the Departiment of Homeland Security; DAVID
VENTURELLA, Acting Director of Immigration
and Customs Enfdrcement; ICE/ERO, Fresno Field
Office of Bureau of Immigration and Customs

Enforcement

Respondents,

Petitioner respéctfully petitions this Honorable Court for Writ of Habeas Corpus to

remedy Petitioner’s unlawful detention by Respondents, as follows:
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INTRODUCTION
. 1 Petitioner” is currently detained by immigration and customs Enforcement

(“ICE”) at the G@H en Slate Annck . [escriba el nombre del centro de detencion donde

esta detenido]detention center pending removal proceedings.
2. Petitioner has been detained in immigration custody for over é Months

[escriba el numero de meses que ha estado detenido] months even though no neutral desicionmaker

whether a federal judge or immigration judge (“IJ }—has conducted a hearing to determine
whether this lengthy incarceration is warranted based on danger or flight risk.

3. Petitioner’s prolonged detention without a hearing on danger or flight risk
violates the Due Process Clause of the Firth Amendment.

4, Petitioner therefore respectfully request that this court issue a writ of habeas
corpus, determine that Petitioner’s detention is not justified because the government has not
established by clear and convincing evidence that Petitioner’s presents a risk of flight or danger
in light of available altematives to detention, and order Petitioner’s release, with appropriate
conditions of supervision if necessary, taking into account Petitioner’s ability to pay bond.

5. Alternatively, Petitioner request that the court issue a writ of habeas corpus and
order Petitioner’s release within 30 days unless Respondents schedule a hearing before an 1J
where: (1) to continue detention, the government mﬁst establish by clear and convincing
evidence that Petitioner present a risk or flight or danger, even after consideration of alternatives
to detention that could mitigate any risk that Petitioner’s release would present; and (2) if the
govemnment cannot meet its burden, the 1J shall order Petitioner’s release on approiariate

conditions of supervision, taking into account Petitioner’s ability to pay bond.

1 Petitioner respectfully request that the court use his initials, rather than his full last name, in any opinion in his case as

nd Case Management of the Judicial Conference of the United

States. See Memora_ndum Re: Privacy Concern Regarding Social Security & Immmigration Opinions(May 1, 2018),
astion_cacm_{.pdf;see alsa Jorge MLE v.

available at htips://www.nscourts. ovfsitesfdefaultffilesz‘lﬂ-cv-l-su _

Jennings, 534 F. Supp. 3d 1050 n.1 (N.D. Cal. Apr. 14,2021).
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1 JURISDICTION
2 6. Petitioner is detained in the custody of Respondents at Golden State Annex
.3 W [escriba el nombre del centro de detencion donde esta detenido] détention center,

4 - This action arises under the Due Process Clause of the Fifth Amendment of the
5: LS constitution, Jurisdiction is proper under 28 U.S.C §§ 1331 (federal question), 2241 (habeas
6 {| -corpus); U.S. Const. Art. ], § 2; (Suspension Clause); and 5 U.S:C § 702 (Administrative

27 || ‘Procedure Act. This Court may grant relief under the habeas corpus statutes, 28 U.S.C § 2241 et
8 || seq., the Declaratory Judgment Act, 28 U.S.C § 2201 et seq., and the A1l Writs Act, 28 U.S.C.
9 g 1651: '
10 8. Congress has preserved judicial review of challenges to Prolonged immigration |
11 detention. See Jennings v. Rodriguez, 138 5. Ct. 830, 839-841 (2018) (holding that 8 U.S.C.
12| §§ 1226(e), 1252(b)(9) do not bar review of challenges to prolonged immigration detention);
13 see also id. at 876 (Breyer, J., dissenting). (“8 U.S.C. § 1252(b)(9).. . . by its terms applies only
14|| with respect to review of an order of remov ») (internal quotation marks and brackets omitted).
15 VENUE
16 9. Venue is proper in this district because this is the district in which Petitioner is
17|l confined. See Doe v. Garland, 109 F.4th 1188,1197-99 (9" Cir. 2024).
18| REQUIREMENTS OF 28 U.S.C. § 2243

19 10.  The court must grant the petition for writ of habeas 'corl-')us: or issue an order to
20|| show cause (“OSC”) to Respondents “forthwith,” unless Petitioner is not entitled to relief. 28
21 U.S.C § 2243. if the Court issues an OSC, it must require Respondents to file a return “within
22| three days mless for good cause additional time, not exceeding twenty days, is allowed.” Id.
23 (emphasxs added).
24 11,  Courts have long recogmzed the 51gmflcance of the habeas statute in protecm'ig
25 mlelduals from unlawful detention. The Great Wit affords “a swzﬂ and imperative remedy in
26||  all cases of illegal restraint or confinement. » Fay v. Noia, 372 U.S. 391, 400 (1963) (emphasis

271, . added); see also'Yong V. INS, 208 F.3d 1116, 1120 (9" Cir. 2000) (explaining that habeas statute

28
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expeditious determination of petitions)-
- PARTIES

12, Petitioner is a noncitizen.currently detained by Respondents pending ongoing - .

removal proceedings. Petitioner was born in Hmdg&ﬁ [country of birth/pais-de nacimlente] - -

- 13.-  Respondent Warden of the G@I At’.n, g-(-ct\-‘e Aanee . is Petitioner’s -

. immediate custodian. at the Facility where Petitioner is detained. See.Doe, 108 F.4that 1194-97. .~

_+ 14.. . Respondent secretary of the U.S Department-of Homeland Security (“DHS?”), an

- agency of the United States, is responsible for the administration of the dmmigration laws.-8

U.S.C § 1103(a). They are legal custodian of Petitioner. They are named in their official

capacity.
15.. Respondent Acting or Current Attorney General of the United States is the most

senior official in the U.S. Department of Justice (“DOJ”). They have the authority to interpret

the immigration laws and adjudicate removal cases. They: delegate this responsibility o the

. Executive Office for Immigration review (“EOIR*), which administers the immigration courts

and the Board of Immigration Appeals (“BIA”). T hey are name in their official capacity.
.16. - -Respondent Acting or Current Field Office Director of the San Francisco ICE
Field Office is responsible for the San Francisco Field Office of ICE with administrative

jurisdiction over Petitioner’s case. They are legal custodian of Petitioner and are named in their .

official capacity.
4 Respondent Acting or Current Director of ICE is 1esp0n51ble for ICE’s policies,

. practices, and procedures, including those relating to the detentlon of immigrants. They are a

legal custodian of Petitioner and are named in their Offl_Cl_a]. capacity,
STATEMENT OF FACTS

18.+ ' Petitioner is a noncitizem currently detainéd by Respondents pending immigration

removal proceedm gs. Petitioner is pursuing the followmg claims.in removal proceedings.[escriba

. todos las aplicaciones de alivio que usted esta presentando en SU 30, ﬂe deportauon]
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' 19..  Petitioner has been detamedm DHS custody since IR [VF. !,109\‘3 [Date/fecha]

.. 20. Petitioner has not been provided a bond hearing before a neutpal__des:_l_mqnmak_er
to determine whether their prolonged detention is justified based on danger or flight risk.
~ The immigration Court lacks jurisdiction.and autharity to provide Petitioner with

a:bond hearing to determine whether Petitioner’s detention is justified. See 8 U.S.C. §§ 1225(b);

~ 1226(c). There is no statutory or regulatory pathway for Petitioner to seek a bond hearing before

a neutral decisionmaker.
. 22, Absent intervention by this court, petitioner cannot and will be provided with a

‘bond hearing by a neutral decisionmaker to assess the propriety of Petitioner’s continued

detention. S .
73.  Additional facts to support Petitioner’s entitlement to relief are .

L ?&h’crener s piapeeed. ro a 4.4 Cobizen Qunce US/ROW

.7tk &,lgd fo ?mméc 0e¥f%@ner’ weih o 40 (Jcm (‘,osfedu regrew
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> Pf’hnhoner is Fctcmﬂ peolonge. - deﬂn)frﬁn wf”’l ne eme,SL m the
KbmmL[( Codare Jw Lo ihr baclklog 910 !mm:ﬂgm«ftwn proceedmy §
Slotsing Pedrbpnecs process. 1 Peldegper  hog  been &mr«f’erer/ :lo

rlrﬁlf'mn# Fealifres  Suce Ane brgenmg of hzx ncorcergdeen i .
Hortheyestem Rlotdy, and nH@f &‘HWJJ‘ 5 MGM K"Icrf,l-vulr

00‘0(41_. Peidlcgnfr (D<A ._-mma_zﬂrj' drlkrr? _ the  eourd wr‘r'\‘Jf(‘flcc?n m{-c)
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LEGAL BACKGROUND

24. “it 15 well established that the Fifth Amendment entltles [noncmzens] to due :

process of law in deportation pr oceedings.” Demore v. Kim, U.S. 510 523(2003) (quoting
Reno v. Flores, 507 U.S. 292,306 (1993)). “Freedom from m;prlsomnent—f_rom government

custody, detention, or others forms of physical restraint—Tlies at the heart of liberty” that the




—

o o

"--Iq-\‘

W
W

o0 - NN
PR EBEEBES &
\DW-‘JH""—J
Q\Mh;“.—.
M.—-'—'
' o

Case 1:26-cv-05195-TLN-JDP D

cess Clause protects.

(Kcnﬁcdy, 1, dissenting) (“Liberty un

unlawfutl or arbit

applies 10 all noncitize

Due Pro

ns, including both

(Kennedy, I dissenting) (“[B

free from detention that is arbi

25.
govcmmpnt’s as
constitutionally prot
(internal quotation marks
recognized only two valid pwP
community and t0 prevent flight. 1d;;

26.

Due process requires that

facing prolonge
process’ because “[b:
diss‘enting) (internal quotatl
detention of 2 noncitizen under

jon of deportab:hty and the
Demore, 538 U.S. at

concesst

typically “prief.”
prolongcd per
;equires an individua]ized determination
warranted. Id. at 532

flight and dangerousness

unjﬁstiﬁed”); see also Jackso

beyond the “injtial comm jtment”
407 U.S. 245, 249-50 (1972) (holdin

term confinement”); Hutlo v. Finney, 43

Zadvydas v. Davis,
der the Due Process Claus

rary personal restraint or d

Toth removable and ina

trary OF capncious )

Due process rcqulrcs “ade
serted Justlﬁcatlon for phy
ected interest in gvoldmg P
omitted). In the immigratio
oses for civil detention—t0

- Demore, 538 U.S. at 528.

d detention. “The Due Proc
ail is basic to our system
jon marks omitted). While
Section 1226_(0) in Demore,

Court’
522 1.6, 528. Where a nonc

:0d or is pursuing 2 substant

(Kennedy, 1 concurring)

* may be warranted
n v, Indiana, 406 U.S. 715, 7

requires additional safeguad

g that “lesser safeguards

oc '
ument 1 Filed 07/06/26 Page 7 of 18

78, 690 (2001); see also id. at 118

533 U.S. 6
e includes protection against

ol duie process protestion

etention.”). This fundament
itizens. See id. at721

removablc and inadmissiblc none
entitled to be

dmissible [noncitizens] are

quate procedural protectio ons” fo ensure that the

sical conﬁnement soutweighs the individual's

hysical restraint.” Zadvydas. 533 U.S. at 690

the Supreme Court has

ion context,
er to the

mitigate the risks of dang

t the government provide pond hearings 10 noncitizens
ty for bail as part of due
¢ at 862 (Breyer, J.,

d the mandatory

ess Clause foresecs ellglb‘-ll
of law.” Jennings 1388.C

the Supreme Court uphel
it did so based on the petiﬁo'ncr’s
s understanding ;1 the time that such detentions are
itizen has been degalpcd fora

aim to relief, due process

such a significant deprivation of liberty is
son as to his risk of

[I]ndividualizcd determinatt

ial defense {0 removal or cl
that

ntinued detention became unreasonable or

33 (1972) (holding that de
rds); McNeil v. Dir., Pat
(11 hDﬂ'

may be ap_propriate” for"s
(holding that, in the Eighth

uifthe €O
teniion

wxent Inst.,

7 U.S. 678, 685-86 (1978)
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dment context, “the lengt

Amen
confinement meets constitutional stand

“the Due Process Clause im

2021) (holding that

upon the duration of detention’ » updet section 1

h of confinement cannot

ards”)s Reid v. Donelan,

Page’s of 18
)

be ignored in deciding whether [a]

n 17 E4th 1, 7 (15t Cir-

poses some form of reasonableness limitation

226(c)) (internal quotation marks omitted)-

A. Detention That Exceeds Six Months Without A Bond Hearing Is
Unconshtuﬁonal : ' '

27, Detentlon , without a bond hearing is unconstitutional when it exceeds SiX months-

See Demore, 538 U.S.at 529-30 (ilpholding only “prief” detentions under Section 1226(c),

. st majority of cases in which it is invoked, and

ut five months in the min
(“Congress pre

Diaz v. Gar

abo

Zadvydas, 533 U.S. at 701

more than six months.”); Rodriguez

the [noncitizen} has-been detained for 2p,

d up) (quotmg Diouf v.

Rodriguez V. Nielsen, Case No. 18-CV-041 8

2019) (“[D]ctcntion becomes

‘| which last wroughly 2 month and 8 half in the va
inority of cases in which the

viously doubte

proxxmatcly six months,
Napolitano, 634 F.3d 1081,
7-TSH, 2019 WL 7491555, at

prolonged aﬁcr gix mon

[noncitizen] chooses 10 appeal™);

etention for

(“{0lnce

d the constitutionality ofd

ih 1189, 1091 (9th Cir. 2022)

Jand, 53 F4
comes

5. continuing detention be
1. 1091 (9th Cir. 2011));

6 (N.D. Cal. Jan.7,
nths and entitles [Petitinner] to a bond

tial period of conﬁnemcnt—-and is the

hearing")-
78, The recognition that six months js a substan
time after which add jtional process is required t0 support contmucd incarceratxon———m deeply
«in the late ISth century in America crimes

2l tradition. With few exce

triable without a jury were for the most part pu

reiana, 391 U.S. 145, 161

term.” Duncan V- Louis
Supreme Court has found six months to be the

federal court may impose W1
284 U.S. 373, 380 (1966) (plurali
in other contexis involvin

penchmark 1
U.S. 245, 249, 250-52 (1972) (recognizmg six

ptions,

ithout the protection affo
ity opinion) The Court ha

nishable by no more than a gix-month prison

n.34 (1968)- Consistent W

ith this tradition, the

&

it of confinement fora criminal offense that a

limi
V. Schnackenbergs

rded by jury trial. Cheff
5 also‘looked fo six m
Neil v. Dir., Patuxent Ins

imit for confinement W

onths as &

., 407

tention. See Me

g civilde
ithout

months as an outer 1
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support netwo

Chavez-Alvarez V.

.

as likewise recognized the need for

civil commitment). The Court h
4 v, Shatzer, 550 1).5. 98, 110

individualized inquiry for
ther areas of law. See Marylan

se following invocation of Miranda rights before re-
5.56 (1991) (holding

y. McLaughlin, 500U.8.44,5
n 48 hours of warrantless arrest).

bright line constitutional rules in 0

(2010) (holding that 14 days must elap

permitted); Cnty. of ‘Riverside

interrogation is
hearing must take place withi

that a probable cause
x-Month Standard, An Individualized Bond -
tention Becomes Unreasonably Prolonged.

sent A Bright-Line Si
s unreasonable under

Even Ab .
Hearing Is Required When. De
without any individualized review, i

29. Petitioner’s detention,
under the multi-factor

ternatively, Petitioner prcva'ils

ws v, Eldridge due process test. Al
German Santos v. Warden Pike

+ the Third Circuit adopted in
11 (3d Cir. 2020).
ands of noncitizens are incarce

dings. See Jenmings, 138 8. Ct.

the Mathe
Correc{fonaf

reasonableness 1§
Facility, 065 F.3d 203,2
30.  Each year, thous

rated for lengthy periods pending
at 850 (Breyer, 1..

solution of their removal procee
ad been detained “on

the re
r's, numbering in the thousands, h

ing) (observing that class membe
zens who have

dissent
ed for several years). For noneciti
on often dwarfs the time spent in

fthe class served [criminal] sentences

average one year” and some had been detain
criminal

ry, their immigration detenti

some criminal histo
-half and two-thirds ©

custody, if any. Jd. (“between one

Jess than six months”).
hardships while detained by JCE. Petitioner is held in2

. Petitioner faces SeVere
etitioner’s family or

31,
od down facility, with limited free
rk: “[Tlhe c_:ircumstanccs 0
»_Jennings,

dom of movement and access to P
o far as we can tell,

senting); accord
Ngo v. INS, 192
th Cir.

lock

f their detcnﬁdn are similar, s
138 S. Ct. at 861 (Breyer; J.s dis
F.3d 469, 478 (3d Cir. 2015);
25 F.3d 1199, 1218, 1221 (11

t are inappropriately poor”

prisons and jails.
Warden York Cniy. Prison, 783
1. 1999); Sopo v. .S A’y Gen.,

to those in many

F:3d 390, 397-98 (3d Ci
2016). “And in some cases the conditions of their confinemen
e, and mistreatment, €.8->

«“ipvasive proce
its for medical care and hygiene products, and, in the case

including, for example, dures, substandard car

indiscriminate strip searches, long wa

0
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sharing a cup of coffee with another detainee.”

(citing Press Release, Off. of Tnspector Gen,
Concerns Wrrh Detainee Treatment and

m Dreisbach, Governmenl's

of one detainee, 2 multiday Jock down for

at 861 (Breyer, J. dissenting)
DHS OIG Inspection Cites
(Dec. 14, 2017)); see also To
conditions in ICE detention,

are (including mental health ¢

Jennings, 138 5. Ct.
own

at ICE Detention Facilities
NPR (Aug.' 16, 2023, 5:01

Care

found harbaric' and megligent'
are), sunsafe and

experts
g on the wpegligent’ medical ¢
entally ill

AM) (reportin
filthy® conditions, racist abuse of detainees, inapp

ropriate pcpper-spraymg of m
butcd to detaince deaths” contained in
Homeland Security’s Office

petween 2017 and 2019).

ms that, in some cases, contrl
perts from the Department of

examining detention facilities

detainees and other problen
for

ection reports prepared by ex
ghts and Civil Liberties after
als at Go!den State Annex Dete
ith insects (mcludmg cockro

insp
ceiving food
and other foreign

Civil Ri

Individu ention Facility have dcscrxbsd re
contaminated wi aches, flies, and spiders), hair, &
objects. See California Collaborative for [mmigrant J ustice, Starving fbr Justice: The Denial of
ation Detention, at P 7 (April 2022) ava:fab!e at

Proper Nutrition in Immigr

a Verde Detention Facility, over 80% of detained individuals who responded to one survey

had received expired food. Id
The Mathews test for procedura

Mes
said they
32.

interest threatened by

: (1) the private

;f such interest

| due process claims balances
isk of erroneous deprivation of

govemmental action; (2) the 1
. Mathews v.

and (3) the government interest
1:21-

(1976); see also Sho v. Current or Acting Field Off. Dir., No.
4014649, at *3 (E.D. Cal. June 15, 2023), report and
-CV-]S]Z-TLN-AC, 2023 WL 4109421 (E.D. Cal. June 21,
as petitionc_rfs due process claims and collecting cases

and the value of additional or substitute safcguards,

Eldridge, 424 U.S. 319, 335
CcV-01812 TLN AC, 2023 WL

mendation adopi‘ed, No. 1:21

recom
2023) (applying Mathews factorsto 2 habe
). Herg, each factor weighs in Petitioner’s favors requiring this Court to i)romptly

doing the same).
tion.

it can justify their ongoing deten

evaluate whether the governme:
the core

¢ighty interest in their liberty,

hold a hearing to
Petitioner indisputably has a W

33,  First

10
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«Freedom from imprisonment. - - lies at

advydas, 533 0.8, at 690 (
I er, who is being held in

jvate interest at stake here. Z

art of the liberty [the Due Proces

like cond:tmns ? has an Ve
“any length ofd

pr
»), Petition

the he

s Clause] protects.

rwhelming interest here, ss of the lengi:h of his

regardle

e” fundamental

“incarceration-
eiention implicates the sam

0, 2020 WL 7626414, &t *6 (N.D. Cal. Dec.

ntlon because

rights. Rajniish v. Jennings, No. 3: 20-cv-07819 -WH

immigration dete

22, 2020). , .
34,  Second, petitioner will suffer the erroneous risk of deprivation of their liberty
without an indiv.idu'al'izcd' evidentiary hearing. The risk of erroneous deprivation of their liberty
92 Q\U i [e.scrrba el mesy afio en

ve been detained since

que comenzo Su detencion por JCE] without any €
justify detention under their individualized circumstances.

valuation of whether the government ¢an

“[T]he risk of an erroneous
is substantial."

is high, as they ha

ral decisionmaker

noe of & hearing pefore a neut
al procedural safegu ards—-—

jvation of liberty in the abse
34 F.3d at 1092. Conversely, *

ualized evaluation of the justific

dépr
Diouf, 6

an indw:d

‘the probable value of addition
h, because Respondents

ation for his detention—is hig
o. 19-cv-07996-NC,

rds at all.” Jimenez V. Wolf, N

have provided virtually no procedural safegua

2020 WL 510347,

peen detained for one year W

35, Third, the governm
providing any neutral review. See Mathews,
ty to continue t0 detain Petitioner,

ut any mdmduallzed

anting habeas petition for person who had

%3 (N.D. Cal. Jan- 30, 2020) (gr
ithout a bond hearing)-

ent’s interest is Very lowinc
424 U.S. at 335

ontinuing to detain Petitjoner
The specific interest at

without
but rather the

stake he

govcrnmcnt’
review. See Marroguin Ambriz v- Barr, 420 F. Supp:

5.CV-00869-EID; 2022 WL 213291

cost pf providing an individualized inquiry is minimal. Se

ve is not the government’s abili
hem for months on end witho

34953, 964 (N.D. Cal.
9 at *5 (N.D. Cal. June 14,2

e Henriguez 5022 WL 21329
362 F. Supp- 3d

s ability to continue to detain 1
2019); Henriquez V.

022). The

Garland, No. 5:2

Reyes v. Bonnar,

y conceded this fact. See Lopez
5, 1021 (S.D- Cal. 2019);

v, Barr, 400 F. Supp- 3d 100
964.

762, 777 (N.D. Cal. 2019); Sing

Marrogin A_mbrr'z, 420 F. Supp. 3d at

11

19, at*5.
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|| detention of just over one

|| and ongoin

.

hat Petitioner is entitled to an gvidentiary

the Mathews factors gstablish t

courts applying thesewstandards in this

36. I sum,

jcator. Unsurprisingly

hearing before 2 neutral adjudic
ing before a neutral

it have repeatedly held that prolonged detention without a hearin
Wolf, No. 20-CV-

Circii
ad_;udxcator violates procedural due proccss See, e.g., Romero Romero v.
al. Jan. 26, 2021) (holding that the petitioner’s

1 WL 254435, at *2, *5 MN.D.C

year without 8 custody heari
, 2020 WL 510347, at *1, *), ¥4 (holding that the pctltloner ’s

ut a custody hearing violated his due process rights and

No. 18-CV-05321-JSC, 2019 WL 330906, at #1, 5 (N.D.

process”

OSOBI-TSH 202
ng was “not gompatible with due

and granﬁng habeas); Jimenez

detention of just over 0ne year witho

habeas); Gonzalez V- Bonnar,
ear without &

2019) (holding that the petition
s his due process rights and

HC, 2023 WL 583_604 8, at

No. 1 '21-cv-01812—TLN-AC, 202

er’s detention for just over one Y
see also Si

granting
Cal, Jan. 25,
custody hearing violate ngh v. Garland,

No. 1:23-cv-01 043-EPG-

Acting F ield Office Director,
This Court should so hold as well.

Rodnguez Diaz v. Garlan
¢z Diaz, the Ninth Circuit ap
under a different detention §
F. 4% o1 1195, Unlike Sections

granting habeas);
6 (E.D. Cal. 2023); Sho v. Curren
3 WL 4014649 (B.D. Cal. 2023).

[ or

d,53 A" 1189 (9th Cir. 2022), does not disturb this

37!
d that the detention of

result. In Rocb‘:gu

plied the Mathews test to hol
tatute, 8 U.S.C. § 1226(&) did
1225(b) and 1226(c), § 1226(2)

ond hearing at the outset of

not violate

a noncitizen detained

procedural due process. 53
uals receive an individualized b

mandates that detained individt
hange in circumstances. See 8

ntion and provides for further bond hearings upon 2 material ¢

§ 1003.19(e)- The pan,cl’s‘dccision in Rodriguez Diaz Was pred
jve process under § 1226(a). 53

g availability of this administrat
and its implcménﬁng regulations provide extensive procedu

dete
icated on the simmediate

CIF'R.
F.4th at 1202

ral protections that

driguez Diaz,

(““Section 1226(a)
), Unlike the petitioner in Ro

are unavailable under other detention provisions . - -
access to indivi dualized review of his detention.
non-

petitioner has no statutory
ness test have considered four 1

courts that apply a reasonable

austive factors in determ ining whether detention is reasona

38. Alternatively,
ble. German Sanios v- Warden

exh

12
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0-22 (3d Cir. 2020). The reasonableness inquiry is

nt factor is the duration of de
_ISC, 2019 WL 330006, at *1, *5 (N-D-

for just over one year without 2

965 F.3d 203, 21
tt“:n‘tion.'“}’atr at

Pike Cnty. Corr. Facility,
» 14 at 210, “The most impotia

“hiéhly fact-specific:
No. 18-CV-05321

211; sée also Gonzalez V.
Cal, Jan. 25, 2019) (concluding

ring {veighed. strongly in favor of finding detention unreas
d granting habeas). Durati
detention is likel

Bonnar,

that the pctitioner’s detention
onable, and violated his

| the other

custody hea
on is evaluated along with “al

(2) reasons for the delay,

dug process rights an
» including (1) whether
ons of confinement are meaﬁin_gﬁl

yto continue,

circumstances,
Jly different from ctiminal

and (3) whether the conditi

punishmcnt'; H. at 211.
al iength of ﬁme, supra 20

39, - As noted, Petifioner has been detained for a substémti

¢ as Petitioner asserts their right to seek

s detention is fikely to coftinu

a g 19. Noncitizens shoul

and Petitioner’
d not be punished for Ipursuing “legitimats
.JD, 2020 WL 05633; at*3

shorten

immigration relief, supr
9-CV-07623

gest that [Pctitioncr] could
courts

ef, See Masood v. Barr, No. 1

procccdingS” to seek reli
the United States 10 5Ug

({1 i1l snits

ghts and abandoﬁing his asylum app]icaﬁon ). Thus,

(N.D. Cal. Jan. 8, 2020)
ained it in good faith to

his detention by giving up these ri
should not count a continuance against the noncitizen when they obt
obtain counsel. See Hernandez Gomez, 2023 WL

including efforts to
s] do not

rremoval casc,

*4 (“The duration and fréqucncy of these requests [for continuance

prepare thei

nued

2802230, at
his ifreparablc injury of conti

diminish his significant
cesala

Jiberty interest in his release OF

Petitioner’s confinement and experien

aring.”). Moreover;
sof

monétrate that their condition

Idctention without'a bond he
punishment. See supra Tl 10,

ility operated by a private, for-profit prison contractor, de

fac
confinement are not meaningfully different from those of cri_minal
24, 32. .
The Govefniment Must Justify Olllgoing' Detention By Clear

C. At Any Hearing,
And Convineing Evidence.

At abond hearing, due process re

quires certain minimum protections o ensure

proof by

40.
ernment must bear the burden of

tion is warranted: the gov

that a noncitizen’s deten

13
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nce to justify continued detention, taking into consideration available

its burden, the noncitizen’s ability

clear and convineing evide
the government cannot meet 1

- and, if

dlternatives to detention;
nditions of releasc.

determining the ‘appropriate O
ernment must bear the

anger or flight risk.
Barr, 955 F. 3d

142 8. CL.

2 bond must be considered in

to pay
41, - To justify prolonged im

_ migration detentioh, the gov
burden of proo nce that the noncmzcn isad
See Singh v- Holder,
762, 781 (5th Cir. 2020), rev
2057, 213 L. Ed. 24 102 (2022) (Jennings's T€j

burden of proof standard] onto § 1226(a) as a matter of statu

f by clear and convincing evide
2011); Aleman Gonzalez V.
dv. Afeman Gonzalez,

638 F.3d 1196, 1203 (Sth Cir-
vlan:

1 on other grownds by Ga
section of layering [the clear and convincing

tory constructlon cannot -

rocess ho}dmg in Singh.™); Sho 2023 WL 4014649 at 5
nina constitutionally

Singh and holding that the government shall bear the burde
jon); Singh, 2023

hearing to remedy detention u

undercut our constitutional due p

(applying
requircd bond
WL 5836048, at
(N.D. Cal. Jan. 10, 2023) (same); Pham v Bece
#7 (N.D. Cal. Mar. 31,2023) (samie);
502230, at *4 (N.D. Cal- APr-
7-CRB, 2023 V_VL 3688097, at
023 WL 6317617, at

-JCS, 2023 WL 6519272, at
623223 6,at *9 (N D. Cal.

0, 2023 WL 6226374, at
-C'V_-02529-AMO,

nder a different statutory provis
0. 3:22-CV-03759-JD, 2023 WL 1934509, a *2

0]288 CRB, 2023 WL
No. 23-CV-

*9 (same); Doe V. Garland, N
yra, No. 23-CV-

Hernandez Cromez v, Becerra,
iva v.

LE.S-V.

2744397, at
4, 2023) (same); Martinez Le

01330-WHO, 2023 WL 2
Becerra, No. 93-CV-0202
_CV-03783-BLF, 2

#Q'(N. D. Cal. May 26, 2023);
*10 (N.D. Cal. Sept. 27 2023) (same);

Becerrda, No. 23
*8 (N.D. Cal Oct 4,

5 Grewal v, Becerra, No, 23-CV- 03621
No. 23-CV-
Jand, No. '23- CV—01025 -AM

Singi

2023) (same);
| 0023) (same); Henriquez V- Gari

Sept. 25,
I. Sept. 25, 2023) (same); Rodri,
97, at #7 (N.D- Cal. Aug. 21,2

Gomez v. Becerra, 03724-JCS, 2023 WL

iguez Picazo v. Gar!and No. 23

023) (samc)

tted cw:l detention in othcr contexts, it has

2023 WL 53528
42.  Where the Supreme Court has perm

at the Govzmment bore the burden of proof by at least clear and convincing
9, 750, 752 (1987) {upholding pre-trial
'dénce” and

iring “clear and convincing evi

relied on the fact th

evidence. See United States V. Salerno, 481 U.S. 73

detcntioﬁ after a “full-blown adversary hearing” T€qul

14
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access to the nonc

92) (striking down

isiana, 504 U.S. 71, 81-83 (19
at 692 (finding

etainec); Zadvydas, 533 US-
they placed burden on

“a neutral decisionmaker”); Foucha v. Lou

e that placed burden on the d

civil detention schcm
e, inter alia,

post-final-order custody review procedures deficient becaus

f by clear and

detainee).
rnment bear the burden of proo
st from

43.  The requirement that the gove
so supported by application 0
individual’s private interest in

Mathews v. Eldridge, 424 US- 319, 335 (1976). First, “an In
s *unquestionably substantial.’” See Rodriguez Diaz,

“freedom {rom prolonged detention’ i
iting Singh, 638 F.3d at 1208). Second the risk of error is
dctamed nonmtlzens are often

government is represented by trained attorn€ys and
jency. See Santosky v. Kramer, 455 U.S. 745, 763 (1982) (requiring

and may lack English profict

fthe threc-factor balancmg te

convincing evidence is al
53

great where the

F.4th at 1207 (ci
unrcprcsénted

parental termination proceedings because apumerous factors
s factfl nding” including that “parents subject 10

ucatcd or members of minority groups” and “[tlhe
detained noncitizens

clear and convincing evidence at
to magnify the risk of erroneou
eedings are often poor, uned

ill be expert on the issues €O

combine
termination proc

ntested ). Moreover,
er their abll ity to obtain legal

q32. Thi;'d, placing the

State’s attorney ysually w
onditions that severcly hamp

like ¢
for a bond hearing. See supra

are incarcerated in prison-

gather evidence, and prepare
the government has

assistance,
ost of inconvenience to it, as

govemment imposes minimal ¢
it can use to make its

purden on the
id other information that

itizen’s immigration records an

‘natives To Detention.

casc for continued detention.
ires Consideration Of Alter
o detention. The primary

p. DuelProcess Requ

44. -
immigration detention is to ensu

purpose of i
proceedmgs Zadvydas, 533 U.S. at 697. Detent
onditions of release that coul

civil pretrial detention may
purpose)- ICE’s alternatives

srag consideration of alternativest

Due process also require
ring civil removal

rea noncitizen’s appearance du
jon is not reasonably related to
d mitigate risk of flight. See Bell

jve ifitis

be unconstitutionally puniti

this purpose if
v. Wolfish,

there aré alternative ©

441 U.S. 520, 538-39 (1979 (
legitimate

to detention program-——th‘e

excessive in relation to its

15
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Cir. 1978) (en banc)). There

5

arance Program-—-has achieved exiraordinary success in ensuring

Intensive Supervision Appe
se to 100 percent. Herrandez

ce at removal proceedings,

v. Sessions, 272 F.3d 976, 991 (9th Cir. 2017)

reaching comphance rates clo
“resulted in a 99%

"). Thus,

appearan
(obscrvmg that ISAP

EOIR hearings and a 95% attendance rate at fi final hearings’
ng whether prolonged incarceration is

aﬁendancc rate at all
considered in deienninix:

_a‘ltematwes io detention must be
ncitizen’s ability to pay 8
ermissible if the

ternate forms of

58 (5th

warranted.
ise requires consideration of a no

45.  Due process likewis
ility to post money bail’ is imp

“Detention of an indigent ‘Tor inabili
nce at trial could reasonably be assured by one of the al
v Razmmrer 572 F. 2d 1053, 10

72 F.3d at 990 (quoting Pugh
when determining the appropriate conditions of release for

bond.
individual’s ‘appeara
» Hernandez, 8

fore;
«consideration of financial

due process requires
tinez v. CIark, 36 F.4th

purposes;

eople detained for {mmigration
ons of release.’ * Id.; see also Mar

ances and alternative conditio:
st in protecting the

circumst
th cir. 2022) (¢ ‘Whlle the gove

1219, 1231 (9

rnment had a legitimate mtcre
s in immigration proceedmgs, we held [in

e appearance of noncitizen
sideration of financial circums

public and ensuring th
an indigent alien without con tan ces
ably

Hernandez] that detaining
in a bond determination ‘reason

45tions was ‘unlikely 10 result’ i

and alternative release cond
itimate interests. ? (citation omitted).”)-

related to the government's legiti
- CLAIM FOR RELIEE |
ON OF THE DUE PROCESS CLAUSE OF THE FIFTH AMENDMENT TO

THE U S. CONSTITUTlON
by reference the paragraphs above.

mendment forbids the govcmmen

VIOLATI

er re-alleges and incorporates
t from

46,  Petition

47.  The Due Process Clause of the Fifih A

flaw.” U.S. Const. amend. V.

iberfy “without duge process o
t the

depriving any “person” of |
due process requires tha

48. To justify Petiti

jon,
1 decisionmaker, thlat

d convincing evidence of flight risk or danger,

oner’s ongoing prolonged detent

ent establish, at an individualized hearing before a neutra

governm
detention is justified by clear an

Petitioner’s

16
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atives to detention could sufficiently mitigate that risk.

taking into account whether altern
going prolonged detention without a hearing

‘For these reasons, Petitioner’s on

49.
violates d - process. . |
' PRAVER FOR RELIEF
WHEREFORE, Petitioner respectfully requests that this Court:
1) Assume Jurlsdlctmn over this matter; _
2) Issue a Writ of Habcas Corpus, hold a hearmg ‘before this Court if warranted,
detention is not justified because the government has

determine that Petitioner’s

not established by clear and convincing cvidence that Petitioner presents & risk of
er in light of available alternatives to detent
th appropriate cond:tlons of supervision if nec

jon, and order

flight or dang

P&titioncr’s release (Wi essary),

taking into account Petitioner’s ability to pay a bond;
jssue a Writ of Habeas Corpus and order Petitioner’s release

‘before an immigration

clear

3) In the alternative,

within 30 days unless Respondents schedule a hearing
the government must establish by

judge where: (1) to continue detention,
scn't's arisk of flight or danger, even

and convincing evidence that Petitioner pre
d mitigate any risk that

eration of alternatives t0 detention that coul

and (2) if the government cannot meet its

after consid

Petitioner’s release would present;
order Petitioner’s release on appropriate

ount Petitioner’s ability to pay a bond;

detention violates the Due

burden, the immlgratmn Judge

conditions of supervision, taking into acc

4) Issue a declaration that ‘Petitioner’s ongomg prolonged

Process Clause of the Fifth Amendment;
reasonable attorneys’ fees in this action as

5) Award Petitioner his costs and
provided for by the Equal Access to Justice Act, 28 US.C. § 2412; and
6) Grant such further relief as the Court deems just and proper.
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0.

CA 93505

Mesa Verde Detention Facility,

| Golden State Amnex, 61 1 Frontage Road
O California Clty Detention Facility, 22844 Vlrgmla Bou Ievard Cahfomla Clty,

Printed Namcigombre Impieso]

Signature [!:!}'ma]

i

Detained in ICE Custody at: [check one / marque uno]

425 Golden State Ave, Bakcrsﬁcld CA 03301

MbFarIand CA 93250
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