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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

Awyelo Zlioasko (fanan

A < [Your name]

Petitioner,

TONYA ANDREWS, Warden of the Golden
State Annex Detention Facility; TODD BLANCHE

- Attorney General for the United States of

America; MARKWAYNE MULLIN, Secretary
of the Department of Homeland Security; DAVID
VENTURELLA, Acting Director of Immigration

| - and Customs Enforcement; ICE)ERO_, Fresno Field

Office of Bureau of Immigration and Customs

Enforcement
Respondents,

|

T2 pcﬁ 0509 4 JLT- 004

[leave blank for clerk to fill in]

Case No.

Petition for Writ of Habeas Corpus
Pursuant to 28 U.5.C. § 2241

... Petitioner respectfully petitions this Honorable Court for Writ of Habeas Corpus to

~ remedy Petitioner’s unlawful detention by Respondents, as follows:
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INTRODUCTION -
‘1. . Petitioner' is currently detained by immigration and:customs Enforcement
(“IGE”) at-the. éo [ c{c)m S‘ﬁﬂé‘ Anmz X [escriba el norbre del centro de detenicion donde

esta detenidoJdetention center pending removal proceedings.
9. - Petitioner has been detained in immigration custody for over 41 Months

[escriba el numero de meses que ha estado detenido] months even though no neutral desicionmaker

whether a federal judge or immigration judge (“17”)—has conducted a hearing to determine

 whethier this lengthy incarceration is warranted based on danger or flight risk.

2 Petitioner’s prolonged detention without a hearing on danger or flight risk
violates the Due Process Clause of the Firth Amendment.

4. Petitioner therefore respectfully request that this court issue a writ of habeas
corpus, determine that Petitioner’s detention is not justified because the government has not
established by clear and convincing evidence that Petitioner’s presents a risk of flight or danger

in light of available alternatives to detention, and order Petitioner’s release, with appropriate

- conditions of supervision if necessary, taking into account Petitioner’s ability to pay bond.

5. Alternatively, Petitioner request that the court issue a writ of habeas corpus and

_ order Petitioner’s release within 30 days unless Respondents schedule a hearing before an LJ

where: (1) to continue detention, the government must establish by clear and convincing
evidence that Petitioner present a risk or flight or danger, even after consideration of alternatives
to detention that could mitigate any risk that Petitioner’s release would present; and (2) if the
-government cannot meet its burden, the IJ shall order Petitioner’s release on approprlate

conditions of supervision, taking into account Petitioner’s ability to pay bond.

1-suggestion _cacm 0. df see also Jorye MEv.

Jennings, 534 F. Supp 3d 1050 n.1 (N.D. Cal. Apr 14,2021).

. 1 petitioner respectfully request that the conrt use his initials, rather than his full last name, in any opinion in his case as
d by the-committee on Court Administration and Case Management of the Judicial Conference of the United
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_ JURISDICTION
6. Petitioner is detained in the custody of: Respondeuts at éo /df»? SZ’éﬁ /’Wlé‘)f

1:.:[escriba el nombre del centro de detencion donde esta detemc_fg} deétention center.

s £t 7w <This action arises under the Due Process Clause of the Fifth Amendment of the

.- 11§ constitution. Jurisdiction is proper under 28 U.5.C §§ 1331 (federal question), 2241 (habeas
- corpus); U.S. Const. Art. I, § 2; (Suspension Clause); and 5 U.S:C § 702 (Administrative
..« Procedure:Act. This-Court may grant relief under the habeas corpus statutes, 28U0US.C§2241 et
|} - seq., the Declaratory Judgment Act, 28 U.5.C § 2201 et seq., and the All Writs Act, 28 U.5.C.

§1651:
-8 - Congress has preserved judicial review of challenges to Prolonged immigration.

detention. See Jennings v. Rodriguez, 138 S. Ct. 830, 839-841.(2018) (holding that 8 U.S.C.

.§§ 1226(e),-1252(b)(9) do not bar review of challenges to prolonged immigration detention);
. see also id: at 876 (Breyer, J., dissenting). (“8 U.5.C. § 1252(b)(9)... . . by its terms applies only

- with respect to review of an order of removal”) (internal guotation marks and brackets omitted).

VENUE

. 9..  Venue is proper in this district ‘because this is the district in which Petitioner is

. confined. See Doe v. Garland, 109 F.4th 1188,1197-99 (5" Cir. 2024). '

UIREMENTS OF 28 U.S.C. § 2243

10. - The court must grant the petition for writ of habeas corpus or issue an order to

‘. ‘show cause (“OSC”) to Respondents “forthwith,” unless Petitioner ts ‘rot entitled to relief. 28

| U.S.C §2243. if the Court issues an OSG, it must require Respondents to file a return “within

< three days unless for good cause additional time, not exceedinig twenty days, is allowed.” Id.
(emphﬂSLS added). N

11, - Courts have long recogmzed the 51gmf1cance of the habeas statute m ptotectmg

: mdlwduals from unlawful detennon The Great Wrtt affbrds “a sw:ft and :mperanve remedy in
| .. all cases-of ﬂlegal J:esn'amt or confinement.” Fay V. No:a, 372 U.S. 391,400 (1563) (emphasis

added); see also Yong v. INS, 208 E.3d 1116, 1120 (9“1 Cir. 2000) (explaining that habeas statute
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expeditious-determination of petitions). . -+ -
- PARTIES - <. S AR, e, TR [

12:+ - Petitioner is-a noncitizen-currently de'tainéd-'by.Respondems pending ongoing- . -~ -

U.S.C § 1103(a). They are legal custodian of Petitioner. They are named in their official

capacity. :
-15...-.-Respondent Acting or Curtent Attorney General of the United States is the most-

. seni6r official in the U.S. Department of Justice (“DOJ”). They have the authority to interpret .
- the immigration laws-and adjudicate removal cases. They: delegate-this responsibility to the

1. Executive Office for Immigration review (“EOIR”), which administers:the immigration courts

and the Board of Immigration Appeals (“BIA”). They are name in their official capacity.
.16. . Respondent Acting or-Current Field Office Director of the San Francisco ICE -

‘Field Office.is responsible for the San Francisco Field Office of ICE with administrative .

} - remowval proceedmgs Petitioner was born in &/éQ. ", [country of birth/pais:de nacimiento} -~ " 2
. & 113, Respondent Warden of the éo/c(ﬁw %Q?é Aﬂitef‘ ;. o Yeds Petitioner’s:: o i
|- immediate custodiamn at.the Facility where Petitioner i§ detained:See. Doe 108 F.4thrat 1194-97. " » ' -
.+ 114. . Resporident secretary of the U.S Departmentof Homeland Security (“DHS?), an
*_agency of the United States, is Tesponsible for the administration of the immigrationlaws..8 .

jurisdiction over Beliti_ane_r.’s case: They a’IE legal custodian of Petitioner and are named in their . - -. -~

: ofhaal capacity.

: 17.. " Respondent Acting or Gurrent Director of ICE 15 respons1ble for IC‘.E s pohcms

| - practices, and procedures, including those relating to ﬂ]e E:letenuon of mmlgrants They area

~.-legal custodmn of Petitioner and are named in their 0fE1c1al capamty

STATEMENT OF FACTS

- 18 ' Petitioner is a noncitizerr cun‘ently deta.mef:l by Respondents pending mmgranon

g, todos las aphcamones de allvm que usted esta presentando en sy caso ﬂe deportaann] e g s

/Qw Z'fw ai’\os‘f— wéom;g ‘4877

'removal proceedmgs PET.lth]:lEI‘ is pursmng t.he fo]lowmg claJmam removal pmceedl_l_'lgﬁl[escnba W oot g
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~19... Petitioner has been detained in DHS custody since, QS/ZD/Z @7- [Date/fecha] .

| w200 Penuoner has not-been promded a bond hearing before- a neutzal desicionmaker. .

|- to determine whether their prolonged. detention is justified based on danger or flight risk.

..21.;- -The jmmigration Court Jacks: jurisdiction and authority to provide F Petitioner. w1th

L a bond hearing to determine whether Petitioner’s detention is justified. See 8 U, S.C, §§:1225(b);
.- 1226(c). There is no statutory or regulatory pathway for Petitioner to seek a bond hearing before

a neutral decisionmaker. : : . .
. 22. . Absent mterventton by this court, petitioner cannot and will be provided with a

,boud hearing by a neutral- decisionmaker to assess the propriety of Petitioner’s continued

detention. _ . ; I _

. 28 Addmonal facts to support Petitioner’s entltlement to relief are . _
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LEGAL BACKGROUND
24, “itis well estabhshed that the. Fifth Amendment enuﬂes [nonmﬂzens] to due £

. process of law in deportatlon proceedmgs " Demore V. Krm U.S. 510 523(2003) (quotmg

Reno v. Flores, 507 U 5.292, 306 (1993)). “Freedom from 1mpnsonment-from govemment | _
custody, detentlon or others forms of physical restramt—-—hes at the. heart of hberry’ that the -~
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533 U.S. 678, 690 (2001); see also id. at 7118

Due Process Clause protects.
er the Duc Process Clause includes protection against
tal due process protectlon

1., dissenting) (“Liberty und
tention.”). This fundamen
stizens. See id. al 721 N

personal restraint or de
ns, including both removable and inadmissible nonc

Zadvydas v. Davis:

(Kennedy

unlawful or arbitrary

applies 10 all noncitize
“[B]oth removable and inadmissible [noncitizens] are entitled to be

(Kennedys J,, dissenting) (
jtrary o capnelous )

“adequate proeedural prot tections™ fo ensure that t_!ie

free from detention that is arb

25. Due process requires
sontweighs the individual's

hys:cal confinement

sserted justification for p
» Zadvydas, 533 U.S. at 690

Court has

govemment’s a
phys:cal restramt

igration context, the Supreme
on—to mitigate the risks of

constitutionally protected interest in avoiding
arks omitted). In the immi

(intef'nal quotation m
recognized only two valid purposes for civil detentio

o oo
] N .
U‘I_h'm-
| 5]

danger to the

s
=}

528.

—
—

community and to prevent ﬂight. Id.; Demore, 538 U. S.at

26. Due process requires t

¢ bond hearings 10 nonemzens

—
[S)

hat the governm ent provid
1hty for bail as part of due

—
w

facing prolonged detention. “The Due Process Clause foresees eligib

s” because “[b]ail
quotation marks omitte

g, Ct. at 862 (Breyer, L.,

B
£

is basic to our system of law.” Jennings, 138

d). While the Supreme Court
it did so based 0

upheld the mandatory

—
wh

proces
dissenting) (internal

detention of 2 noncitizen

n the petitioner’s

=3

in Demore,

under Section 1226(c)
at the time that such dete

ssion of depeﬁa_bility and the Court’s unqemmnding
g, at 522 n.6, 528, Wherea

ubstantial defense to remova
ation that such a s:gmficant
curring) (¢ [I]ndmduahzed determination as 10 hisr
d “ifthe continued detentio

6 U.S. 715, 733 (1972) (holdin
MecNeil v.

ntions aré

—
-]

conce
noncitizen has been detained_for a

—
co

“prief.” Demore, 538 U.
1 or claim to relief, due process

typically

—
o

prolonged period or is pursuing a5
deprivation of liberty is

an individualized determin
t 532 (Kennedy, J., con
sness” may be Wamante

o]
o

isk of

[ o8]
o=t

requires

warranted. ld a
n became unreasonable or

[ ]
N

g that detention

flight and dangerou.
Dir., Patuxent Inst.,

unjﬁstiﬁed”); see also

o]
w

Jackson V. Indiana, 40

requires additional safeguards);

(8
&

1ate” for s‘'short-
in the Eighth

itment”
(holding that «|esser safe
437 U.S. 678, 68

peyond the “initial comm
407 U.S. 245,249-50 (1972)
) Hutto v. Finney,

b
LN

guards M8y be appropri
5.86 (1978) (holdmg that,

| 5
(=)

term conﬁnement’

N
B 3
-3
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| which last “roughly

'prolonged” (cl

2019) (“[D]etention becomes Pr

hearing”)-

ge

Amendment context, “the Icngth of confinement cann
ards”); Reid v. Donela, 17 F.4th 1,7 (1stCix

confinement meets consntuﬂunal stand
f reasonableness limitation

2021) (holding th
upon the duration of d

at “the Due Process Clause imposes SOMe form 0
etention” under section 1226(c)) '(intemal quotation rﬁarks omitted).

Detention That Exceeds Six Months without A Bond HearingIs
Unconshtuhonal : =

27. Detention r without 2 bond hearing is unconﬁtituﬁonal when it exceeds six months-
U.S. at 529-30 (dpholding only “prief” detentio
a month and 2 halfi in the v

the minority of cases in which the [noncmzen] choose

(“Congress previousl‘y d

ns under Section 1226(c),

+n'which it is invoked, and

See Demore, 538
ast majority of cases 1

s to appeal™);
ity of detention for

ir. 2022) (“[Olnce

about five months in

Fadvydas, 533 U-S- 8t 701
than six months ); Rodriguéz Diaz v. Garland, 3

oubted the const:tutmnai
3 F.4th 1189 1091 (9th Ci

nths, cannnumg detention becomes

more
r approximately six mon

the [noncinzen] has-been detained fo
eaned up) (quotmg Diouf v. Napolitano, 634 F.3d 1081, 1091 (9th Cir. 2011)))
+6 (N.D. Cal. Jan. 7

7-TSH, 2019 WL 7491555, at

etitioner] to @ bond

‘Case No. 18- -CV-0418
months and entitles [P

Rodriguez V- Nielsen,
olonged aﬁer siX

that six months isa substantial period of conﬁnement——-and is the

which additional process is required to support ¢
#in the late 18th century in Ameri

28. - The recognition
time after ontmued mcarceratlon-——is deeply

rooted in ouF legal tradition. with few exceptions, ca crimes
ost part punishable by no more than a s:x-month prison

145,161 & n.34 (1968).

out a jury were for them
mon, the

391 U.S.

triable with
term.” Duncan V- Louisiana, Consistent with this tradi
¢ the limit of confinement for criminal offense thata

s found si¥ months to b
1. Cheff v. Schnackenbergs

jon afforded by jury trial.
e Court has also looked

Supreme Court ha

pose without the protect
to six months a5 2

federal court may im

384 U.S. 373, 380 (1966) (pluratity opinion)- TB

on. See MecNeil v. Dir., Pa:mcenz Inst., 407

penchmark in other contexts involving civil detenti
U.S. 245, 249, 250-52 (1972) (renogmzmg six months as an outer limit for confinement without

ey

-9
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stment). The Court has Jikewise recognized the need for .
' Ghatzer, 559 US- 98,110

s of law. See Mmfaﬁd V.
g invocation of Miranda rights before re-
Jin, 500 U.S. 44, 55-56 (1991) (holding

o dividualized inquiry for civil comm
bright line constitutional rules in other area
(2010) (holding that 14

interrogation is perrmtted),

days must elapse followin
Cnty. of. Riverside V. McLaugh

ust take place wnthm 48 hours ‘of warrantless arrest).

that a probable cause hearing m

ht-Line Six-Month Standard, An Indwlduahzed Bond -

B. Even Absent A Brlg
- Hearing Is Re quired d When Detention Becomes Un reasonably Prolonged.
ny mdwaduahzed review, is unreasomble under

oner’s dctentlon, without a
due process test. Alternatively. Petmoncr prcvalls under the multi-factor
;rcuit adopted in German'Santos V- Warden Pike Correctional -

Facility, 965 F.3d 203, 211 (3d Cir. 2020).

30.  Each yearn thousands O

20. Petiti
the Mathews V. Eldridge
reasonableness test the Third C

of noncitizens are incarcerated for Jengthy periods pending

138 S.Ct. at 860 (Breyer, J-»

See Jennings,
been detained * ‘on

ring in the thousands, had

£ that class members,
e had been detained for several years) For noncitizen

the resolution of their removal proceedings.
numbe

dissenting) (observin
s ‘who have

and som
inal

average one year”
some criminal history, their 1

custody, if any- Id (“between One

Jess than six months”).

immigration detention often dwarfs the time spent in crim
class served [cnmmal] sentences

-half and mo—thxrds of the

'31. ° Petitioner faces severe hardships while detained by [CE. Petitioner is held ina
. of movement and access to Petitioner’s family or

ility, with Jimited freedo

Jocked down faci
o far as we can tell,

eir detentién are Isimilar, 5
prisons and jails. 138 S.Ct. at 861 (Breyer;
den York Cnty. Prison: 783 £.3d 469, 478 (3d Cir. 2015
999); Sopo v. U.S. Atty Gt §25 F.3d 1199, 1218,

“[Tlhe circumstances of th

» Jennings,

i o diséenting); accord
); Ngo v. QVS. 192

to those in ‘many
1221 (11th Cire

F:3d 390, 397- 08 (3d Cir. 1

'“And in some cases th

e conditions of their confi nement arc inappropriately poor”
and mlstreannent €. g %

2016)-
cedures, substandard care,
and, inthe case

including, for example,

indiscriminate strip searches,

winvasive pro
Jong waits for medical care and hyglcne products,
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-Dcpt. of Homeland Sec,

|| objects. See Cali

g (

with another detainee.”

aring a cup of coffee
ff, of Inspector G

(citing Press Release 0
Concerns thh Dem

of one detainee, a mulnday lock down for sh

at 861 (Breyen % dlssentmg)

DHS 0IG Inspection Cites

Care at ICE Derennon Facilities (Dec- 14, 2017)) see also Tom Dreisbach,

rts found tharbaric' and e

Jennings, 138 5- Ct.
inee Treatment and

Govemmem’s own
6, 2023, 5:01

ICE detention, NPR (Aug. 1
and

mental health care) ‘unsafe

spraying of mentally ill
edin

expe negligent’ conditions i
AM) (reporting on the neghgent miedical care (including
of detainees, inappropriate pepper-

filthy’ conditions, racist abuse 0
in some cases, ccnmbuted to detainee deaths” contain

from the Department of

amining detention facllmes

s and other problems that,
cefor

inspection reports prepared by experts
civil Rights and Civil Liberties after ex

Individua!s at G

Homeland Sccunty s Offi
petween 2017 and 2019)-

detainee

receiving food

on Facility have descnbed
and other forei gn -

and splders) hair,
Justice: The Denial of

olden State Annex Detenti
ckroaches, flies,
migrant Justice, Starving jbr

atp. 7 (April 2022), available at

contaminated with insects (including €0

ifornia Collaborative for Im

Proper Nautrition in Immigration Detention,
3 ij c43bl cbbdd3341b89404594062236dc3 df. At
Mesa Verde Detention Facilitys over 80% of dptained- individuals who responded to one survey
xpired food- Id ' | '
\ the private

said they had received €

32. The Mathew.
vernmental aciion; (2) the 1t

s test for procedural due process claims balances: 1)
interest threatened by 80 ik of erroneous deprivation of such interest
and the value of addltiona erest. Mathews V-
335 (1976); se€ also Sho V.

*3 (E.D. Cal. June
-AC, 2023 WL4109421 (E

1 or substitute safeguards and (3) the govcmment int
Elahdge 424 U.S. 319,3 Current or Acting Field Off Dir., No. 1 21-
Cv-01812 TLN AC, 2023

recommendation adopred,

WL 4014649, at

No. 1:21 -CV-1 812-TLN

factors to a habeas petitio

h factor weighs in Petitio

ner’s due process claims and col lecting cases

ourt to -prompﬂy

2023) (app]ymg Mathews
ner’s favor requiring this C

doing the same). Here, €2
justify their ongoing detentlon ,

ether the govemmcnt can

d a hearing to evaluate whe'
the coré

33,  Firs, Petitione

hol
| hty interest in their llberly,

r indisputably has a weig

10

e
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533U.S.at 690 (“Freedom from imprisonment. . . lies at
Clause] prbtects.”). Petitioner, who is peing held in’

+ has an overwhelming interest here, regardless of the length of his

rest at stake here. Zaa‘wdas,
the liberty [the Due Process

private inte

the heart of

n-like condltlons,
. ﬁ:mdan'lcntal

“incarceratio
immigration detention,
rights. Rajinish v. Jennings:

etention lmpilcatcs the same”

length of d
"‘6 (N.D. Cal. Dec.

because “any

No. 3:20- cv-O?SlQ—WHO 2020 WL 7626414, at
92, 2020). T _ . :

| 34.  Second, Petitioner will suffer ﬁlevcrronebﬁs risk of deprivation of their liberty
:dentiary hearing. Ths nsk of erroneous depri'vatioﬁ of 1heif 1iberty

o 20°2¢
whcthEr the government can

y afio en

without an mdw:duahzed evi
' [escribé el mes

is high, as they have been detained smcc 05
CE] without any cvaluatlon of
“ITlhe risk of an erroneous

decisionmaker is substantial.”

que comenz6 s detencion por 1
alized circumstances:

justify detention under their individu
dép’rivatibq pf liberty in the absence of a hearing before 2 neutral
i 'oﬁai procedural safeguards-—-

Diouf, 634 F.3d at 1092. Conversely, “the probable value of additi
ized evaluation of the justiﬁcaﬁon’fbr his detention—is high, pecause Respondents
ards at all.” Jimenez v. Wo

+3 (.D. Cal. Jan. 30, 2020) (granting habeas petition for

have provided virtually no pfocedural safegu

2020 WL 510347,

been detained for
35. Third, the govemment s interest low in conti_nuing' to

without providing any neutral review. Seé Mathews, specific interest at
ptinue to detain Petitioner, but rather the

stake here is not the
any mdmduahzed

govemmént’s ability to continue t0

person who had

one year without a bond hearing)-
is very
424'U.S. a1335. The

detain Petitioner

gcwcmment’s ability to con
r months on end without

detain them fo.

" view, Se Marroguin Ambriz v. BarT> 420 F. Supp. 34953, 964 (.- €2
Garland, No. 5: 22—CV-00869-EJD 2022 WL 2132919 at *5 (N.D. Cal. June 14, 2022)- The
an individualized mquu-y js minimal. See Henriquez, 2022 WL 2132919, at *5-
peatedly conceded this fact. See Lopez Reyes V- Bonnar, 362 F. Supp. 3d
' 400 F. Supp. 3d 1005, j021 (8.D- Cal. 2019);

2019); Henriquez V-

cost of prowdmg
The govemment has r¢

762,777 ('N.D Cal. 2019);
420 F. Supp- 3d at 964.

Singh v. Barr,

11

If, No. 19-cv-07996-NC, _
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Petitioner is entitled to an evidentiary

- 36, ' fn sum, the Mathews factors establish that

a neutral adjudicator. Uns
atedly held that prolonged
e.g., Romero Romero V.

rocedural due process- See, e:
at*2,*3 (N.D. Cal. Jan. 26, 2021) (holding th
as “not compatible with du¢

urprismgly, courts applying thesc standards in thls
g bcfore a neutral
Wolf, No. 20-CV-

at the petitioner’s

hearing before

Circuit have repe

detention without & hearin

adjudlcator violates p

.TSH, 2021 WL 254435,
process”

08031
ithout @ custody hearing W

n of just over one year Wi
%1, *2,

+4 (holding that the petitioner’s

s due process rights and
*35 (N.D._

WL 510347, at

detentio
ing habeas); Jimenez, 2020
custody hearing v:olatcd hi

and granti
detention of just over one year w:thout ac
No. 18- CV-05321-JSC 2019 WL 330906, at g
ear without 2

etention for _]ust over oney

g habeas); see also Singhv- Garland,
Sho v. Current or
023).

granting habeas); G Gonzalez v. Bonnars
Cal. Jan. 25, 2019) (holding that the pentioncr"s d
due process rights and grantin
3 WL 5836048, at +6 (E.D. Cal. 2023);
TLN-AC. 2023 WL 4014649 (E.D- Cal. 2

ody hearing violates his

-cv-01 043-EPG-HC 202
No. 1: 21-CV-0] 812-

cust

No. 1:23

Acting Field Office Director;

ould so hold as well.

driguez Diaz v. Garland, ) ), does not disturb this

This Court sh _
3 F.4% 1189 (Sth Cir. 2022),

37. Ra
d th?.t the detention of

the Ninth Circuit applied the Mathews test 10 hol
5 U.8.C. § 1226(2), did not violate

225(b) and 1226(c): § 1226(2)
et of-

result. In Rozﬁ'iguez Diaz,

a noncitizen detained under adifferent detention statute,

dural due process. 53 F.4% at 1195. Unhke Sections 1

als rece:vc ani

bond hearing at the outs

proce
stances. Se€ 8

that detained individu
:a] change in circum

mandates
predicated on the immediate '

ond hearings upon & materi

3.19(€)- The panel’s decision in Rodriguez Diaz Was

detention and provides for further b

(a). 53F.4th at 1202

1ability of this administrative process under § 1226
(“Section 1226(a) and its implemeﬁting regulations provide extensive procedural protections that
r other detention provisions - - ‘;), Unlike the petitioner in Rodriguez Diaz,

ized review
onableness test have €0

are unavailable unde
of his detention.

ry access 10 individual

38. Alternatively, courts that apply 2 reas

nsidered four non-

v. Warden

petitioner has no statuto

hether detention 18 reasonable- German Santos

exhaustive factors in determining Wi

12
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[ custody hearing wei

e 1| his detention bY

L g
I l

ness inquiry is

Cir. 2020). The reasonable
n. Id. at

965F.3d 203, 210-22 (3d
r is the duration of detentio

«The most important facto

1 s-_cv-_os'sz 1-JSC, 2019
stionet’s detention for-just over one year without 2

Pike Cnty. Corr. Facility,

uhighly factspecific:” 1d. at 210
91: see alsi Gonzalez V- Bonnar, No. WL 330906,"at' %1, *5 (N.D-

Cal. Jan. 25,2019) (concluding that the pet
finding detention unraasonable, and violated his

evaluated along with “all

1o continue, (2) rcasohs for the delay,

ghed strongly in favor of
granting habeas). Duration' is

whether detention is 1ikely

the other

due process rights and

circumstances,” including (1)
and (3) whether the conditions of confinement are meahin_gﬂxl

punis_hment..-fﬁi. at 211.
-39, " As noted, Petitioner has be

and Petitionet’s detenti

Jy different from criminal

en detained fora substantial léggth of time, supra | 20

ght 0 seek

s Petitioner asserts their ri
g "legiﬁmatc

9, Noncitizens should not be punished for pursuin
No. 19-CV-07623-1D; 2020 WL 95633, at *3 -
sf;orteh

gest that [Petitioner] could
). Thus, courts

on is fikely to continue a

jmmigration relief, supra 1
Masood v. Barr;

» to seck relief. See
its the United States 10 Sug

proceedings

(ND. Cal. Jan. 8,2020) CTII ill su
and abandoﬁin g his asylum appiication
: od it in good faith 10

giving up these rights
should not count 2 continuance agaiﬁst the noncitizen when they obta
prepare theirremoval case, jncluding efforts 10 obtain counsel. See Hemande:z Gomez, 2023 WL

ces] do not :

*4 (“The duration &n
erty interest in his release or hi

requests [for continuan

s irreparable injury ofc

finement and experi

2802230, at d frequency of these
ontinued

diminish his significant Hib
ences ata -

dctcntion without‘a bond hearin g7) Moreover, Petitioner’s con
facility operated by a privaie, for-profit prison contractor, d_emon;strate l;hét their conditions of
confinement are not meaningfully different from those of criixﬁnal punishment. See supra T 10-
24, 32. | - | ' ' |

At Any Hearing, The Government Must Justify Ongoing_ Detention BY Clear

‘And Convincing Evidence, - ' f .

40. At_ a bond hearing due process requires certain_minimum protebtions to ensuré
emment must beaf the Burﬂén _of priﬁgof by

thata noncitizen’s detention is warranted: the g0V

13
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Wi 5836048, at *9 (s2me;

2744397, at *7 (N.D-

|| singh Grewal - Becerra,

|24 (N.D. Cal. Sept- 2» 2023)

I f!
2 ag 8

clear and convincing evidence to justify continued detention; taking into consideration available
ilternatives to detention; and, if the government

cannot meet its burden, the noncitizen’s ability
to pay @ bond must be consldered in determining the appropnate condlt!ons of release.

- 41. . To justify P

the. government must bear the
or flight risk-

Aleman Ganza!ez v. Barr, 955 Fad -
142 S, Ct.

rolonged immigration detention,
the noncmzen isa dangcr

burden of proof by clear and convincing ewdence that
1196, 1203 (9th Cir. 2011);

See Sin hv Holder, 638 F 3d
nds by Garlan

(%th Cir. 2020), rev'd on other grov
(“Jenmngs s rejection of layering
constructlon cannot . .

2023 WL 4014649 at*5
enina constitutionally
Singh, 2023

and v. Aieman Gonzalez,

762, 781
L.Ed.2d 102 (2022) [the clear and convmcmg

2057, 213
oof standard] onto § 1226

burden of pr (a)asa matter of statutmy

s holdmg in Singh."); Sho,

7 and holding that the government shall bear the burd

(applying Sm
provision)s

requu'cd bond he

on under a different statutory’
No. 3: 22-CV-03759-JD, 2023 WL 1934509, at*2

-CV—OlESS-CRB, 2023 WL
+ra, NO. 23-CV-

aring to remedy detentio

- Doe V. Garland,

2023) (same), _Pham v. Becerras -Nu'. 23
Hemandez Gomez v Bece

Cal, Mar. 31, 2023) (same);
*4 (N.D. Cal. Apr 4, 2023) (same) ‘Martinez Leiva V-

097, at *9 (N D. Cal. May 26 2023); LES: V-
*10 (N.D. Cal. Sept- 27 2023) (same);
*g (N.D. Cal. Oct 4,
2023 WL 6232236, at *9 (ND- cal.
L 6226374, at

@N.D. Cal. Jan. 10,

WL 2802230, at
2023 WL 3688

2023 WL 6317617, at
3 WL 6519272 at

01330-WHO, 2023

Becerra; No. 2'3.cv-02027-an,

cerra, NO. 23-CV-03783—BLF,
No. 23- CcV-03621- -ICS, 202

No. 23-CV- 03724-ICS,
-CV—01025-AMO' 2023 W
-CV_-02529-AMO,

Be
2023) (same) Gomez V. Becerra,

Sept. 25, 2023) (same); Hennquez v
(same), Rodriguez Pi

Cal. Aug. 21, 2023) (samc)
ed cml " detention in nther

Garlaﬂd No. 23
cazov Garland No. 23

2023 WL 5352897 at ¥7 (N D.
contexts, it has

42. = Where the Supreme Court has permitte

mmcnt bore the purden of
481 U.S. 739, 750, 752 (1987) (upholdmg
idence” and

dversary hearing” requiring “clear and convincing evl

relied on the fact that the Gove proof by at least clear and convincing
evidence. Se€ [Jnited States V. Salerno, pre-ﬁia]l

detcntioﬁ aftera «full-blown @

14
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' govéfnmént

access 1o the nonct

case for continued d

Fi

15

-83 (1992) (striking down

uzs:ana 504 US. 71, 81
3U.S.at 692 (finding

detainee); Zaa‘lydas, 53
they placed purden on

ug neutral decisionmaker”); Foucha v. Lo
civil detention scheme that placed burden on the
;ew procedures deficient because, inter alid,

post-ﬁﬁai—order custody revi

detainee). |
| purden of proof by clear and

43. 1t the government bear the

The requirement that
nce is also supported by apphcahon of the thre

24 U.S. 319 335 (1976)

e-factor balancih'g test from

First, wgyi individual’s pnvate interest in

bly substantial.”” Se€  Rodriguez Diaz
ere the

e risk of error is great wh

convincing evide
Mathews v. Eldridge, 4
-‘ﬁeedoﬁ from prolonged d
F.4th at 1207 (citing Singh, 63

etention’ is unqucstlona 53
g F.3d at 1208). Second th

trained attorneys and detain
Santosky v. Kramer, 455

ed noncmzcns are often unrepresented

U.S. 745, 763 (1982) (requiring

“mumerous factors

is represented by

and may lick English proficiency. Se¢
ecause

ctfinding” ‘including that “parents subject to
4, or members of minority groups” and “[tihe
ined noncitizens

clear and convincing 'eyi‘dcﬁcc at parental termination proceedmgs b

combine v magnify the risk of erroncous fa
termination proceedings

?s attorney usually will

are Oﬂen poor, uneducatc
ontested”) Moreover, detai

per their abﬂ ity to obtain legal
supra 32 Thlrd placing the

as the govemment has

be cxpert on the issues ¢
dmons that severely ham
for a bond hcarmg See

State

are incarcerated in prison-like con
gssistance, gather evidence, and prepare
to it,

a] cost O mconVemence
that it can. usa to make 1ts

burden on the government 1mposes minima
- itizen’s immigration records and other information

etention.
To Detention.

ration Of Alternatives
tention. The primary’

jon of alternatives 10 de

- Due process
civil removal.

purpdse of immigranon detent

proceed

zen’s appearance during

jon is to ensure @ noncm
purpose if

v. Wolfish,

ve if itis

reasonably related to this
e risk of flight. See Bell

unconstltutmnally punit
m—the

ings- Zadvydas, 533 U.S. at 697 Detention is not r
clease that could mitigat

there are alternative conditions of T

441 U.S. 520,

538—39 (1979 (civil pret_rial detention may be
excessive in relation to its legitimate purpose)- ICE’s alternatives to detention progra

15
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3 Arclease
M cir:1978)

Hernanidez] that detaining an in

| petitioner’s d

Ca :
se 1..26—CV—05094-JLT—EPG Document 1
- =5 I'- n

Intensive Supervision Appearancé Fro

proceedings. reaching cOm
6, 991 (9th Cir. 2017) (observmg
aﬁcnd

pliance

appearance at removal
v, Sessions, 872 F.3d 97
attendance rate at all EOIR hearings and a 95%

_il_fefnatives to detention must be ¢
warranted. '

45.
bond ipetention of

'mdwnduai s ‘appearance
* Hernandez, 872 F.3d

Due process likewise requires ©
an indigent for inability to PO
at tr:a.l could reasonably be

at 990 (quoting Pughv.

(en banc)) Therefore; Wh
people detained for immigration purposes;
circurnstances and alternative conditions of
1219; 1231 (9th Cir-

public and ensuring the 2p

2022) (“While the gove!
pearance of noncitizens i
dxgcnt alien without cons

rnative release conditions was sunlikely 10 result’

depnvmg any “person’ » of liberty “without due process 0

etention 1S justified by cle

16

gram-has achicved extraordin

ance rate at final hearings™)-

onmdercd in detenmmng

onsideration of @ noncit
st money bail’
assured by one of the altem
Ramwarer 572 F. 24 1053, 1

en determining ‘the appropria
due process reﬁuires “cons
release.” 1d.; see also Martin
mment had 3 Icgltimate interes
in immigration procecdmgs,
ideration of financial circum

Filed 97/02!26 Page 16 of 18

ary Success in ensuring

rates close to 100 percent. Hernandez

“resulted in a 99%
Thus,

whether prolonged incarceration is

that ISAP

szeri’s ability to pay @
is xmpermlsmble if the

ate forms of
058 (5th

ate conditions of release for
ideration of _ﬁnanmal |
ez v. (_I‘?ark,'36 F.4th
¢ in protecting the
_-we held [In
stances

inabond determination sreasonably

and alte
_rélated"t'o the govcmmem s legitimate ;nterests.’ (citation omitted).”)-
2 CLAIM FORRELIEE ~ ~
VIOLATION OF THE DUE PROCESS CLAUSE OF THE FIFTH AMENDMENT.TO
| THE US. CONSTITUTION '
46. Petitioner re-alleges and incorporaltes by feferc’néc the Ipﬁragraphs' above.
47. TheDue Process Clause of the Fifth Amendment forblds the govemmmf frt_}m.
flaw.” US. Const. amend. V- |

due process requires that the

48, Tojustify petitioner’s ongomg prolonged detention,
government _estab]ish, at an - individualized hearing before a neutral Jecisionmaker, that
ar and convincing evidence of flight risk or danger>
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s to detention could sufficiently mitigate that risk.

into account whether a_ltcmative
For these reasons, Petitioner’s ongoing prolonged detention withou

taking
t a hearing

49.

violates due rocess. | |
- " PRAYERFOR RELIE R

WHEREFORE Pentloner respectfully requests that this Court:

1) Assume _;unsdmtlon over this matter;

2) Issue a Writ of Habcas Corpus, hold 2 hearin g bcforc this Court 1f warranted,
determine that Petitioner’s detention is not _]IJStlﬁBd because the govcrnment has
not established by clear and convineing ev:dence that Petitioner presents 2 risk of

. rder

le altcmatwcs to detentlon and o

' flight or danger in light of availab
ndrnons of supervmon if necessary),

Petitioner’s release (with appropriate O
count Petitioner’s ability to pay @ bond

issue a Writ of Habeas Cnrpus and
ondents schedule 2 hearmg b

pge where: (1)to contmue detennon, the gnvemment must establ
incing evidence that Petitioner prcsents a risk of ﬂlght or danger, evcn

taking into ac
order Petitioner’s release

‘3) In the alternative, 1
efore' an immigration

within 30 days unless Resp
ish by clear

jud
and convn

at could mitigate any risk that

afier consideration of altematwcs to detention th
¢ would present; and (2] if the government cannot meet Its

Petitioner’s releas
udge order Pctmoner s relcase

burden, the immi_gration j

on appropriate

taking into accoum Petitioner’s ability 1o pay 2 bond;
jolates the Due

conditions of supcrvision,
going pro!onge;_i detention viol

ue a declaration that Petmnner son
lause of thc Fifth Amendment;

oner his costs and reasonable attorn

4) Iss

Process C _
eys’ fees in this action as

p:‘ovided for by the Equal Access to Justlcc Act, 28 US.C. § 2412; and
" Grant such further relief as the Court deems just and prope.

Sj Award Pctm

17
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