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Petitioner,

\A
TONYA ANDREWS, Warden of the Golden
State Annex Detention Facility; TODD BLANCHE
Attorney General for the United States of
America; MARKWAYNE MULLIN, Secretary
of the Department of Homeland Security; DAVID
VENTURELLA, Acting Director of Immigration

Office of Bureau of Immigration and Customs

Enforcement

Respondents, B

 case o, 1 ey -005- 2

[leave blank for clerk to fill in]

Petition for Writ of Habeas Corpus
Pursuant to 28 U.S.C. § 2241

- . .- Petitioner respectfully petitions this Honorable Court for Writ of Habeas Corpus t0 |

remedy Petitioner’s unlawful detention by Respondents, as follows:
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. | INTRODUCTION - -
.- 1, . Petitioner" is currently detamed by immigration and’ ‘customs Enforcement
3 (“ICE”) at:the: 6"‘ Den 5 tate  ANNneX [escriba el nombre del centro de detercion donde
4 esta detenido]detention center pending removal proceedings.
5 2. - Petitioner has been detained in immigration custody for over —3 Months
6 || [ escrfba: el numero de meses que ha estado detenido] moriths even though no neutral desicionmaker
7 whether a federal judge or immigration judge (“1”)—has conducted a hearing to determine
8 || whether this lengthy incarceration is warranted based on danger or flight risk.
9 3. Petitioner’s prolonged detention without a hearing on danger or flight risk
10]| violates the Due Process Clause of the Firth Amendment.
1 4,  Petitioner therefore respectfully request that this court issue a writ of habeas
12| corpus, determine that Petitioner’s detention is not justified because the government has not
13||" established by clear and convmcmg evidence that Petitioner’s presents a risk of flight or danger
14 Im light of available alternatives to detention, and order Petitioner’s release, with appropriate
15| * conditions of supervision if necessary, taking into account Petmoner 5 ablhty to pay bond.
16| 5. Alternatively, Petitioner request that the court issue a writ of habeas corpus and
-'17- - order Petitioner’s release within 30 days unless Respondents schiedule a hearing before an 1J
18]| where: (1) to continue detention, the government must establish by dear and convihcing
19 | evidence that Petitioner present a risk or flight or danger, even after consideration of alternatives
20|} 1o detention that could mitigate any risk that Petitioner’s release would present; and (2) if the
21|| government cannot meet its burden, the 1J shall order Petitioner’s release on appropnate
9211 * conditions of supervision, taking into account Petitioner’s ability to pay bond,
23 _
24|l 1Petitioner respectfully request that the courtuse his initials, rather than his full last name, in any opinion in his case as
.95 -suggested by the-committee on Court Administration and Case Management of the Judicial Conference of the United
'y B | States. See Memurandum Re: Privacy Concern Regardmg Social Security & Immigration Opinions(May 1, 2018),
" available at hitps: : Logestion cacm_0.pdf;see also Jorge M.E. V.
271\ Jennings, 534 F. Supp. 3d 1050 n.1 (N.D. Cal. Apr. 14,2021). ‘ '
28
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JURISDICTION -

6. Petitioneris detained in the custody of -Resfpondents at

1 :[escriba el nombre del centro de detencion donde esta detenfdé] detention center.

{l.::. 145 . 7. 52 - This action arises under the Due Process Clause of the Fifth Amendment of the -
| : 1S constitution: Jurisdiction is proper under 28 U. S.C §§ 1331 (federal quéstion), 2241 (habeas
¥ . -eorpus); U.S. Const. Art. 1,.§ 2; (Suspension Clause); and 5 U.S.C § 702 (Administrative

1} ;2 Procedure:Act. This-Court may grant relief under the habeas corpus statutes, 280U.8.C§2241 et
- - seq., the Declaratory Judgr.nent Act, 28 U.S.C § 2201 et seq., and the All Writs Act, 28 U.S.C.

§ 1651: _
.-8:= . ..Congress has preserved judicial review of challenges to Prolonged immigration.

detention. See Jennings v. Rodriguez, 138 S. Ct. 830, 839-841.(2018) (holding that 8 U.S.C.

-§§ 1226(e),; 1252(b)(9) do not bar review of challenges to prolonged immigration detention);
. see also id: at 876 (Breyer, J., dissenting). (“8 U.5.C. § 1252(b)(9).. : . by-its terms applies only

with respect to.review of an order of rembval”) (internal quotation marks and brackets omitted).
: :
“. g9,.. Venue is proper in this district ‘because t]us is the district in which Petitioner is
confined. See Doe v. Garland, 109 F.4th 1188, 1197-99 (9" Cir. 2024). ' '
REQUIREMENTS OF 28U.S.C. § 2243

"10. - The court must grant the peutmn for writ of habeas Corpus or {ssue an order to

. .show cause (“OSC”) to Rﬂspondents “forthwith,” unless Petmoner is not entlﬂed to relief. 28"
| US.C §.2243. if the Court issues an 0SG, it must reqwre Respondents to file a return “within
| three days unless for good cause additiona! time, not exceedmg twenty days, is allowed.” Id.

(emphasm added).

_11 Courts have long Iecogmzed the slgmﬁcance of the habeas statute m protectmg

’ mdwlduals from unlawful detennon The Great Wit affords “a swxft and lmperatwe remedy in
; _..._5_-."311 cases of ﬂlegal restramt or confinement.” Fay V. Nma, 372 US. 391 400 (1963) (emphasis
|+.. added); ‘see also'Yong V. INS, 208 F.3d 1116, 1120 (9“’ Cir. 2000) (explaining that habeas statute

Golpen - State. AnneX
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1 expe_ditious-determinaﬁon;'of;p_eﬁﬁon’s)_; SRR e - _ o b Ty B
3 12 Petitioner. is a noncitizen-currenty: detainéri by Respondents pending ongoing . .- .
- 4|} removal proceedings: Petitionier was born in Hondpr@-8 feountry of birth/pais:de nacimiento}. e Bl
SR EH . - .43, Respondent Warden of the Eg‘dcn S&-G%Q ANINXA. - s Petitioner’s—. - 2%
.6 4| immediate custodian at the Facility where Petitioner is detained: See:Doe, 108 F.4th at 1194-97. .- g
7 # .14 - Respondent secretary of the U.S Department-of Homeland Security (“DHS?), an -
.8 ||~ agency of the United States, is responsible for the administration. of the immigration laws..8 . -
59 U.S.C § 1103(@). They are legal custodian of Petitioner. They are named in their official
10| capacity. : B :
11 15.. - Respondent Acting or Current Attorney General of the United States is the most-
12| - senior official in the U.S. Department of Justice (“DOJ”). They have the authority to interpret .
13|| the immigration Jaws and adjudicate removal cases. They: delegate this responsibility to the
14|, Executive Office for Immigration review (“EOIR?), which administers the immigration courts
15 and the Board of Immigration Appeals (“BIA”). They are'name in their official capacity.
16§ -16. - Respondent Acting or-Cuirrent Field Office Director of the San Francisco ICE -
17 Fl&ld Office is responsible for the San Francisco Field Office of ICE with administrative . =R
18| jurisdiction over P-gntl__onen s case: They are legal-cust_qd;an of Petitioner and are named in thexr
19 Offlr_'lal capacity. | _ | |
- 201} 4 e Respondent Actmg or Current Director of ICE 1s resp0n51b1e for ICE s pohues, _
21} _..pracuees, and procedures mc]udlng those relating to the detenuon of mnmgrants They area
' 22 | . legal custodian of Petitioner and are named in their offlc1a1 capacify: .
23 STATEMENT OF FACTS
24| oo A8 Penuuner is a noncitizen currenﬂy deta_J_ned by Respondents pending immigration.
25|} - ‘removal proceedmgs Pennoner is pursumg the follomng clanns in removal proceedmgs [escnha :
26| . 'tudos las aphcacmnes de ahvm que usted esta presentando en su caso de deportacmn] '
28
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.:.. 19.... Petitioner has been detamed in DHS custody sing __03 oAl

. -+ 20.. . Petitioner has not been provided a bond hearing, before.a neutral desmonmaker B

{} to determme whether their. prolonged detentlon is justified-based on danger. or. flight risk.

. ..The:jmmigration Court. ladc{r_ Lumrhcoon and -authority to prowde Petitioner w1th :

1.: & bond heanng to determine whether Penuonér’e_detenuon is justified. See 8 U, S C. §8:1225(b);
.+ 1226(c). There is no statutory or regulatory pamway for Petitioner to seek a bond hearing before

a neutral decisionmaker.

.. 22. - Absentintervention by this court, petitioner cannot and will be provided witha .

1] bond hearing by a neutral decisionmaker to assess the propnety of Petitioner’s continued _

detention. ) : : : ; B _
23.  Additional facts to support Petitioner’s _enti_tlem_gnt, to relief are .
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, LEGAL BACKGROUND .
24, “itis. we]l estabhshed that the Fifth Amendment entltles [nonmtxzens] to due S

25! } process of law in deportauon proceedlngs Demore v Kim, U.S. 510 523(2003) (quonng e

Reno v. Flores, 507 u.s. 292, 306 (1993)). ° Freedom from mpnsonment——fmm government: £ s

_ custody detentlon or others forms of physlcal restramt—hes at the heart of hherty’ that the -~ .
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se Process Clause protects.

(Kemtedy 1, dissenting) ( “Liberty

unlawful or arbitrary
appliest0 all noncitizens,
(Kennedy, J» dissenting) (
free from detention that i_sl arbi

25.  Due process requires

govemmgnt’s asser.tedjt_lstiﬁcation

constitutionally prote
(intel;nal quotation marks omitted)-
recognized only two valid pu
community and t0 prevent fl

26. Due process requ re

facing prolon
process” because “[b}:
diss'enting) (interrtal quo
detention of 2 noncitizen
cession of depbrta_bil ity
ally “brief.” Demore; 3

con
typic
p_rolonged period or is pursuing 2
requires an |
warranted. /d. at 532 (Kennedys - /5

flight and dangerousncss * may be

unjusnﬂed”) see a

bcyond the “initial comm itment”

407 U.S. 245, 249-50 (1972)

term confinemen

Zadvydas v. Davis,

personal restraint
sncluding both remo
‘[B]oth removable and

trary OF capncmus .

cted interest in avoiding

rposes for civil detentio

ight. 1d.; Demore, 538 U-S-
jres that the chgmment pr

ged detention. “The Due
ail is basic 10|
tation marks omitted)-
under Section 1226(0) in
and the Court’

38 U.S.
subsumtial defense to 1¢

'ndividualized determination that such 2 significan
warranted

Iso Jackson V- Indiana,

requires addi

(holding that “lesser

t); Hutla v. Finney,

Dac [
ument1 Filed 07/02/26 Page 7 of 18

533 U.S. 678, 690 (2001); see also id. atT18

ause includes protection against

under the Due Process Cl
ction

r detention.”)- This fundamental due process prote

vable and inadmissible noncitizens. Se€ id. at721

inadmissible [noncitizens] are entitled tobe

es “adequate proccdural protections” to ensure that the

soutweighs the individual's
» Zadvydas, 533 US- 2 690

jgration context, the Supreme Court bas

for physmal confinement
physical restramt

In the immi
n—to mitigate the risks of danger to the

at 528.

rovide bond hearings to 1
cligiblhty for bail as part
8 S. Ct. at 862 (Breyer, 3.,
rt upheld the mandatory

ont:itizt_tns
Process Clause foresees of due

our system of law.” Jennings, 13

While the Supremé Cou

. Demore, it did 50 ‘pased on the pctmoner 5

s understandmg at the time that such detentions are
Where 2 noncitizen has been detainedlfor a

at 522 1.6, 528.
moval or claim to relief, due process

cant dcpnvahon of liberty i

concurring) (“[I]ndividuahzed dctermmatmn as to his risk of
«if the continued detention became unreasona_b]e or

406 U.S. 715,733 1972) (holding that detention

MecNeil v. Dir., Patuxent Inst.,

itional safeguards);
safeguards may be appro
5.86 (1978) (holding t

priate” for “short-

437 US. 678, 68 at, in the Bightfh
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be ignored in deciding whether [al

17F4th1,7(1st Cir.

mposes some form of reasonableness limitation

gth of confinement cannot
Reid v. Donelan,

“the lcn

confinement meets consntuhonal standards”):

2021) (holding that *the Due Process Clause im

ntion” under secnon 1226

upon the duration of dete (c) (internal quotation marks omitted)-
Detentlon That Exceeds SiX Mnnths without A Bond HearingIs

Unconslltutlonal
Dctentlon  without 2 b

gU.S.at 529-30 (apholdin

ional when it exceeds six months.

ond hearing is unconsnmtl

gonly® sbrief” detentions

yast majority of cases in

27.
under Section 1226(¢),

See Demore; 53
which it i8 invoked, and

which last “roughly 2 month and a halfin the
the [noncitizen] chooses to appeal”);

inority of cases in which
detention for

bted the constitutionality of
2022) (“[O]nce

4th 1189 1091 (9th Cir.

approximately siX months contmumg detention be
Napolitano, 634 F.3d 1081, 1091 (th Cir. 2011)));

7-TSH, 2019 WL 7491555; at *6 (N.D- Cal. Jan..7,

months and entitles [Petitioner] to a bond

about five months in the M
*Congress previously dou

Zadvydas, 533 U.S. at 701 (“
an S1x months.”); Rodriguez Diazv. Garland, 53 F.

the [noncitizen} has-been detained for

more th
comes

ed up) (quc;ting Diouf v.
Radriguéz v. Nielsen, Case No. 18-CV-(}418

2019) (“[D]etention becomes prolonged aﬁer siX

tantial period of conﬁncment-—and is the

that six months is a subs
s is required t0 support cont son—is deeply
in the late. 18th century in America

ore than a s:x-month prison

28,  The recognition
inued mcarcerah

time after which additional proces
crimes

r legal tradition. With 1¢ few exceptions;

I ost part pumshable by no mo

145, 161 & n.34(1 968) Consistent with this tradition, the
thata

¢ the limit of confinement for criminal offense

t a jury were forthem

» Duncan V. Louisiana, 391 U.S.

term.
as found six months to b

'S'upfcmc Court h
federal court may imp
554 U.S. 373, 380 (1966)

ose without the protection .a'ffordcd by jury trial. Cheff v- Schnackenberg,
e Court has also‘lookcd to six months as @

jnvolving civil detention. See MeNeil v. Dit Pa

(blurality'opin'ion). Th
tuxent Inst-> 407

benchmark in other contexts
ement without

U.S. 245, 249, 250-52 (1 972)

(recognizing six months as an outer limit for confin
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mmitment). The Court has likewise recognized the need for
eas of law. See Maryland v. Shatzer, 550U.5.98,110

ar
wing invocation of Miranda right

aughilin, 500 U.S. 44, 55-56 (1

individualized inquiry for civil co
e constitutional rules in other
¢ before re-

991) Cholding

bright lin
(2010) (holding
interrogation is perm

that a probable cause hearin

that 14 days must elapse follo
1rted), Cnty. of -Riverside v. McL

g must t2ke place within 48 hours of warrantless arrest).

An Indlv:duahzed Bond -

Six-Month Standard,
nreasonably Prolonged.

B. Even Absent A Bright-Line
Detention Becomes Ul

_ Hearing Is Required When

29.  Petitioner’s detention, without a7y mdw:du‘ahzed review, is unrcasonable unc_ler

the Mathewsv. Eldridge due process test. Alternatively, ‘Petitibﬁér prevails under the 'mulﬁ-factor
man Santos v- Warden Pike Correctional -

the Third Circuit adopted in Germ

d Cir. 2020).
of noncitizens are incarcerated

reasonableness test
Facility, 965 F.3d 203, 211 3
30. [Eachyear, thousands

for lengthy periods pending
60 (Breyer, J .

gs. Se¢ Jenmngs 138 S.Ct. at8
beeh detained “on

ution of their removal proceedin
numbering in the thousands, had

(observing that class members, 0
ear” and some had been detained

their immigration detention O
d two-thirds of th

the resol

zens who have

dissenting)
for several years). For nonciti

ften dwarfs the time spent in crt
e class served [cnmmal] sentences

average one y
some criminal history; iminal

custody, if any- Id. (“between one—half an

{ess than siX months”™).
e hardships while detained by ICE. Petitioner is held ina

'31. - Petitioner faces sever
freedom of movement and access o Petitioner’s family of

so far as we can tell,

locked down facility, with limited
ces of their dctentzon are similar,

network: “[Tlhe circumstan

many prisons and jai Is.”* Jennings, 138 S.Ct. at 861 (Breye
Warden York Cniy- Prison,
Cir. 1090); Sapo v. U.S. A1t
s the conditions of their confl

T; 1., _disscnting); accord

783 F.3d 469, 478 (3 Cir- 2015); Ngo v. INS, 192
(11th Cir.

y Gen., 825 F.3d 1199, 1218, 1221

nement aré mappropnatcly poor”

to those in
Chavez-Alvarez V.
p:ad 390, 39798 (3d

2016): “And in some case
asive procedures, substandard care, and mlstreatment e.g.s
glene products, and, in the case

“inv
ng waits for medical care and hy

including, for example,

indiscriminate strip searches, Jon,
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cup of coffee with another detainee.”

ss Release, Off. of Inspector Gen.,
Wr‘th Detamee Tyeatment and

of one detainee, 4 multiday lock down for sharing 2
yer, J., dissenting) (citing Pre

Jennings, 138 S- Ct. at 861 (Bre
of Homeland Sec., DHS OIG Inspection Cites Concerns

jsbach, Government's own

4, 2017)), see also Tom Dret
g- 16, 2023, 5:01

.Dept.

Care at ICE Detention Facilities (Dec. 1
experts found harbaric’ and megligent’ condition
AM) (reporting on the “‘negligent’ medical care (incl
filthy” conditions, racist abuse of detainees, inappropriate

es and other problems that,
inspection reports prepared by experts from the Department of Homelan
d Civil Liberties after examini

Civil Rights an:
' Iﬁdividuals" at Golden Statc Annex Detention Facili

ns in ICE detention, NPR (Au
uding mental health’ care) ‘unsafe and
pcpper—spraymg of mentally ill

etainee deaths” contained in

d Security’s Office for

ng detention facllmcs between 7017 and 2019)..

ty have descnbad receiving food
jes, and prders), hair, and other

Starving jbr Justice: The De.

detaine in some cases, conmbuted to d

. ..
o W
e R B O MO ...

forei gn
nial of

—
w——

contaminated with insects (including cockroaches, f1
|| objects. See California Collaborative for [mmigrant Justice,
022) available at

04 040622a6dc3.pdf At

[ —
W

Detention, atp. 7 (April 2

Proper Numnon in Immigration

fa—
-9

onded to one survey

—
wn

Mesa Verde Detention Facility, over 80% of d_etained individuals who resp

e
(=)

y the private

received expired food. Id.
process claims balances: 4]

et
-

sajd they had

32
interest ﬂ‘lfeatencd by go\}rernn'iental action;

The Mathews test for procedural due
ch interest

(2) the risk
and (3) the govemmem interest. Mathews V-
21-

Acting Field Off. Dir., No. 1
*3 (ED Cal. June 15, 2023), re_porr and

WL 4109421 (E D. Cal. June 21,
s claims and collecting cases

of erroneous deprivation of su

o oo

or substitute safeguards,

and the value of additional
976); see a!sb Sho v. Current or

Eldridge, 424 U.S. 319,335 (1
cv-01812 TLN AC, 2023 WL 4014649, at
mendation adopted, No. 1:21-CV-1812-'ILN-AC 2023

ing Mathews factorsto afi

Here, cach factor weighs
1t can justify their ongoing d

hold a hearing to evaluate whether the govemme

33.  First, Petit

|
S_,g

yecont
2023) (apply

doing the same).

Y
L

abeas petitioner 's due proccs
this Court to prompily '

ha
S

in Petitlone.r s fav_or, requiring
etention.

N
.

the coré

)
(=]

;oner indisputably has a weighty interest in their liberty,

b
& 3
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1The gbvammem has repeate

‘Freedom from imprisonment. . . lies at

533 U.S. at 690 (°
being held in

interest at stake here. Zaa‘wdas
»*), Petitioner, who is

regardless of the length of hls
ental

private 1
se] protects

the hberty [the Due Process Clau.
ming interest here,

on lmphcates the same’ ? fundam
*6 (N.D. Cal. Dec.

the heart of
wincarceration-like conditions,” has an overwhel
siany length of detenti

immigration detention, because
WHO, 2020 W1, 7626414, at

rights. Rajnish v. Jennings, No. 3:20-cv-0781 9-)

22, 2020). C
' 34.  Second, Petitioner will suffer the erroneous risk of deprivation of their liberty |
. The risk of erroncous depnvahon o

without an mdw:duahzed evidentiary hearing
is high, as they N have been detained since 3 925' / 02 é [escnba el mes » aiio en
por JCE] without any evaluati

vidualized circumstances. [T]h

ftheif tiberty

que comena0 su detencion onof whether the govemment can
e risk of an erroncous

justify detention under their indi
ionmaker is subs_tamia!.”

ivation of liberty m the abscnce of

Diouf, 634 F.3d at 1092. Conversely, “the p

an individuali

a hearing before a neutral decm

robable value of addmonal procedurél safeguards—

deprl

n for his detention—is hlgh because Respdndents

zed evaluation of the justificatio
9-cv-07996-NC,

tall » Jimenez v. Wolfs No 1

irtually no proccdural safeguards 2
g habeas petition for person who had

have provided Vi
*3 (N.D. Cal. Jan. 30, 2020) (grantm

2020 WL 510347,
been detained for one year without a bond hearing)-

35. Third, the govern

ment’s interest is very Jow in conti_nuing to detain Pétitionef
w. See Mathews, 424 U.S. at 335. The specific interest at

ut providing any neutral revie
but rather the

witho
stake he
go,vcrnmen

review. Seé Marro

ty to continue-10 detain Petitioner,

re is not the govemment s abili
any individualized

n them for months on end without
F. Supp- 3d 953 064 (N.D. Cal. 2
919 at *5 (N.D. Cal. June 14 2

1. See Hennguez 2022 WL 2132
362 F. Supp- 3d

t’s ability to continue to detai
quin Ambr:z v. Barr, 420
CV-00869-EJD; 2022 WL 2132
individualized inquiry is minima

cost of pfoviding an i
dly conceded this fact. See L
hv. Barr, 400 F. Supp. 3d I

019); Henriquez V-
022). The

Garland, No. 5:22-
019, at *3.

opez Reyes V- Bonnar,
005, 1021 (S.D. Cal. 2019);

762,777 (N D. Cal. 2019); Sing

Marroguin Ambriz, 420 F. Supp- 3d at 964.

1}



N NN ; .
£ W 0N = &5 v ® 9 = - =
-""-h-m""“‘.-a
S
=]

\b .
® N o v R W

N c.F.R. § 1003. 19(¢)- The pan
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Petitioner is entitled to an evidentiary

Mathews factors establish that
ng these standards in this

r. Unsu:pnsmgly courts applyi
d detention without 2 hearing
e.g., Romero Romero v. wolf,

Jan. 26, 2021) (holding that the pet
was “not compatible with due pro

. 36. ‘In sum, the

hearing before a neutral adjudicato
have repeatedly held that prolonge

jolates procedural due process. Sée €
¥, %5 (N.D. Cal.

beforc a neutral

Circuit _
No. 20-CV-

adjudicatbr A\
jitioner’s

08031-TSH, 2021 WL 254435, at
year without 8 custody hearing W
020 WL 510347, at *1.%2.*4 (holding that the petitioner’s

t a custody hearing wolated his due process nghts and

18-CV-05321-JSC, 2019 WL 330906, at *1, *5 (N.D.

s detention for just over one year without &
see also Singh V.. Garland,

cess”

detention of just over one
and granting habeas); Jimenez, 2

detention of just over oné year withou

granting habeas); Gonzalez v. Bormar, No.
019) (holding that the petitioner’

Cal. Jan. 25, 201
granting habeas),

*+6 (E.D. Cal. 2023); Sko V. Current o
WL 4014649 (E.D. Cal. 2023).

custody hearing violates his due process rights and
No. 1 :23-0\}-01043-EPG-HC, 2023 WL 5836048, at
Acting Field Office Director, No. 1:21 -cv-0181 Z-TLN-AC, 2023
This Court should s0 hold as well. -
Rodrzguez Diaz v. Garland,

53 F.4% 1189 (9th Cir. 2022), does not disturb this

at the detcnﬁon of

37.
plied the Mathews test to hold th

dr:guez Diaz, the Ninth Circuit ap
statute, § U.S.C. § 1226(2), did

result. In Ro
ined under a-different detention
53 F4®at 1195. Unlike Sections 1225(b) and 1226(c), § 1226(a)

not violate

a noncitizen detal

prpc_cdura! due process.
mandates that detained in

bond hearing at the outset of-

dividuals recewe an mdmduahzed
change in circumstances. See 8

further bond hearmgs upon a matena]

el’s decision in Rodrrguez Diaz was predlcated on the mmedlale

226(a). 53F.4th at 1202

procedural protections that

detention and provides for

s administrative process under § 1

and ongoing availability of thi
g regulations provide extensive

«Gection 1226(2) and its lmplemcntm
b P Unlike the petition

arc unavailable under other detention provi

isions . er in Rodriguez Diaz,

statutory access 10 ihdividualize‘d review of his detention.

atively, courts that apply 2 reas

exhaustive factors in determining whether detention

four non-

petitioner has no
onableness test have considercd

38.  Altern
Warden

jc reasonable. German Sanios V.

12
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12
13
14

l‘5

17

18

19
20
21
22

23

24
25
26
27
28

| due process rights and grantin

'prn'cee'dings

prepare their removal ¢

5

5 F.3d 203, 210-22 (3d Cir. 2020). The reasonableness inquiry is
«The most important factor is the »Jd at

-JSC, 2019 WL 330006, at *1, *5 (N.D-

Pike Cnty. Corr. Facility, 96
duration of detention.

ahighly factspecific.” Id. at 210.

also Gonzalez v. Bonnar, No. 1
(concluding that the petitione

strongly in favor of finding det

8-CV-05321

s detention for just over one year withouta -

211; .rée
Cal. Jan. 25,2019)
custody hearing weighed

ention unreasonable, and violated his

along with “all the othér

g habeas). Duration is evaluated
@ rclaso'ns for the delay,

whether detention is likelyto continue,

» including (1)
finement are meahingfully diffel

circumstances,
rent from criminal

and (3) whether the conditions of con

ed fora substantial léngth of time, supra 120

r asserts their right to seek

pnn_i's_hment; Id, at211.

39, - Asnoted, Petitioner has been detain

is likely to continue as Petitione
be puni
CV-07623-1D, 2020 WL 95633, 3t
st that [Petitioner] could shorten
»), Thus, courts

and Petitioner’s detention
shed for pursuing “legfﬁn':ate

immigration relief, suprd q 19. Noncitizens shouid not
» 10 seck relief. See 3 -
(1]t il suits the United States to sugge

andoning his asyhum application.

Masood v. Bart, No. 19-

(N.D. Cal. Jan. §,2020)
giving up these rights and ab
d faith to

2023 WL

his detention by
zen when they obtained it in g00

a continuance against the nonciti
unsel. See Hernandez Gomez

should not count
ase, including efforts to obtain c0

802230, at *4 (“The duration and frequency of these requests [for continuances] do not.

diminish his significant liberty

rreparable injury of continued

detention without-a bond hearing.”)- Moreover, Petitioner’s confinement and expériences'a{ a

facility operatéd by a private, for-profit prison contractor, demon
rent from those of critn'inal punis

interest in his release o his i

mte ﬂﬁt their conditions of
hment. See suprd 19 10,

confinement are not meaningfully diffe
24, 32. | |
C. At Any Hearing, The Government Must Justify On.lgoing' Detention By Clear
And Convincing Evidence. ' . S
d hearing, due process requires certain minimum protcbtions to ensure
f by

40. Atabon
n is warranted: the govemnment must bear the burden of proo

thata noncitizen’s detentio

13




\Qm.q'
[ R ¥ S N
W N

NSO R
]

B R 8 R EHEBRE B = =

""'O\Doﬂ":'—'—-ﬂ

o W Bl M o=

M-—l

(=]

| #4 (N.D. Cal. Sept. 25, 2023)

ration available

ability

ed detention, taking into conside

evidence to justify continu
of its burden, the noncitizen’s

clear and convincing
and, if the government cannot me
in determining the approprlat

the gov

slternatives to detention; an

e conditions"of release.
eﬁament musi bear the
angef or flight risk.
201 1), Aleman Gonzalez V. Barr, 955 F.3d
142 8. Ct.

to pay a bond must be cons_idcred
.41, - To justify prolonged im
proof by clear and convincing evid
638 F. 3d 1196, 1203 (9th Cir.
762, 781 (9th Cir- 2020), rev'd on other grounds by
2057, 213 L. Ed. 2d 102 (2022) (“Jennmgs s rejection of laye

burdcn of proof standard] onto §

raigration detention,
burden of ence that the noncitizen isa d
See Singk v. Holder,

Garland v. Afeman Gonzalez,
ring [the clear and convincing
constructlon cannot

1226(a) as a matter of statutory ¢
WL 4014649, at 5

holdmg in Singh.”); Sho 2023

ut our constitutional due process
ent shall pear the burden in 2

# and holding that the governm
gto remedy detention under a

constxtutlonally
different statutory provlslon), Singh, 2023
03759-ID, 2023 WL 1934509, at b 4

CV—01288 -CRB, 2023'WL
Gomez v. Becerra, No- 23-CV-

underc
(applying Sing
req:.ured bond hearin

+9 (same); Doe v. Garland, No. 3: :22-CV-

WL 5836048 at
(N.D. Cal Jan. 10, 2023) (s
+7 (N.D. Cal. Mar.

ame) _Pham v. Becerra, No. 93

31,2023) (same); Hemana'ez
same); Martinez Leiva v.

4 (N.D. Cal. Apr 4, 2023)(

3688097, at *9 (. D. Cal. May 26 2023); I.E.S. V.
17,at *10 (N.D. Cal. Sept. 27 2023) (same);
*g (N.D. Cal. Oct. 4,
*9 (N. D. Cal. |

26374, at

2744397, at
41330-WHO, 2023 WL 2802230, 2t
Becerra, No. )3-CV-02027-CRB, 2023 WL

_CV-03783-BLF, 2023 WL 63176

Becerra, No. 23-CV-03621-JCS 2023 WL 6519272, at
03724-JCS, 2023 WL 6232236 at

3-CV-01 025 -AMO, 2023 WL 62
v Gar!and, No. 23-CV-02529-AMO,

Becerra, No. 23

Smgh Grewa! v.
v. Becerra, No. 23-CV-

Hénr!‘guéz v. Garland, No. 2
(same); Rodriguez Picazo
Cal. Aug. 21,2023) (same)-

ourt has permitted civill detent

2023) (same) Gomez
Scpt. 25, 2023) (same);
2023 WL 5352897 at *7 (N D.

" 42. - Where the Supreme C it has
the fact that the Government '
e United States V. Salerno, 4
«full-blown adversary hearing

jon in other contexts,

hnre the burden of proof by at least clear and convincing
81 U.S. 739, 750, 752 (1987) (upholding pre-trial

““clear and convinc

relied on

evidence. S
# requiring ing evidence™ and

detention after 2 ¢

14
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15
16
17
18
19
20
21
22

23

24
25
26
27
28

access to th

4

.
g O

-83 (1992) (striking down

v. Louisiana, 504 US. 71, 81
U.S. at 692 (finding

n the detainee); Zadtydas 533
they placed burden on

#a neutral decisionmaker”); Faucha
cheme that placed burden 0

civil detentien s
post-final-order custody review procedures deficien

t because, m!er alia,

detainee). .
at the govcmmcnt bear the burden of proof by clear and

43. The requirement th
c-factor balancihg test from

y application of the thre

ng evidence is also supported b
rivate interest in

dge, 424 US. 319, 335 (19
ged detention’ is unquestlon
38 F.3d at 1208). Second the
frained attomeys and detamed no

See .S'amoslg! v. Kramer, 455

ntal termination proceedmgs bec
“parents subject to

d, or members of minority groups” and “[tjhe

pdrivincl
76). First, “an individual’s p

Mathews v. Eldri
* See Rodriguez. Diaz, 53

ably substantial.”
risk of error is great where the

ncmzens are often unrepres
U.S. 745, 763 (1982) (requiring

ause unumerous factors

‘freedom from prolon
F 4th at 1207 (citing Sing”, 6
government is represented by
may lack English proficiency-

d convincing evidence at pare

entcd

and

clear an
ctfinding” including that

ify the risk of erroneous fa

combine to magn!
uneducate

gs are oﬁen poor,
oncitizens-

termmahon procccdm
be expert on the issues contes sted”)- Moreover, detained n

er their abll ity to obtain legal
supra §32. Tlurd, placing the -

inimal cost OF inconvenience to it, as the govemment -has

State’s attorney usually will

like conditions that severely hampe!

are incarcerated in prison-
pare for a bond hearing. Se€

istance, gather ewdence and prel

on the govemmant unposes mi

assl

burden
s and other information that it can use to make its

¢ noncitizen’s immigration record

case for continued detention.
on Of _Alternaﬁves To Detention.

p. DueProcess Requires ‘Considerati
ocess also reqmres consideration of alterriatives 10 detention. The primary
itizen’s appearance during civil removal

" 44. - Duepr
detention is to ensure a nonciti

reasonably | related to this purpose if

purpose of immigration
isk of flight. See Beli v. Wolfish,

proceedings- Zadvydas, 533

are altemative condnti‘ons of

U.S.at 697. Detention isnotr

release that could mitigate Tt
itutionally punitive ifitis

se)- [CE’s alternatives t0 dctcnnon program--the

there

441U.8.5

20, 538-39 (1979 (civil pretnal detention may be unconst

excessive in relation 1o its legitimate purpo

15
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| mdw:duai’s

. release
) Clr 1978) (en banc))- Therefor

111219, 1231 (ot

'Herfqaﬁdez]’ that detaining &

gram—has achieved extraordinary success in ensuring

¢ Supervision Appearancé Pro
percent. Hernandez

¢ at removal proceedings, reachi
observmg that ISAP

34 976, 991 (9th Cir. 2017) (
594 attendance rate at final hearings™). Thus,

Intensiv
ng compliance rates close to 100

appearanc
vresulted m a99%

. Sessions, 872 F.
attzndance rate at ajl EOIR hearings anda 9

altematwm to detcntxon must be con'sidel;cd in determining whether pro!onged jncarceration 1S
warranted. | - ' -

45. | Due process likewise requires consideration of a nonciﬁien’s abilitytopay a - |

«[)etention of an indigent “for inability t0

post money bail’ is impermissible ifthe

ate forms of

bmid.
g assured by one of the altern

F.3d at 990 (quoting Pughv. Ramwafer 572F. 241053, 1058 (Sﬂ'l

e; when determining the appropria

‘appcarance at trlal could reasonably b

99 Hernandez, 872
ate conditions of release for

rpdses, due process. requires “considcratl_on of _ﬁnanclal
ez V. C?arfq, 36 F.4th

e detained for {mmigration pu
s of release.’ * Id.; see also Martin

peopl
es and alternative condition

h Cir. 2022) (¢ ‘Wh:le the governm

circumstanc
enthad 2 legmmatc interest in protecting the

in immigration proceedmgs, we held [in

the appearance of noncitizens I
ideration of fi nanclal clrcumstances

public and énsuring
n indigent alien without cons!

s was ‘unlikely to result’ inab

ate mtercsts * (citation omitted).”)-

and alternative release condition ond determmanon ‘reasonably

ated to the govcmm'cnt's legitim

rel
. - CLAIM FOR RELIEF = -
VIOLATION OF THE DUE PROCESS CLAUSE OF THE FIF’I'H AMENDMENT TO
" THE US. CONSTITUTION'
46, petitioner re-alleges and incorporates by reference the i)mgraphs above.
- 47.  The Due Process Clause of the Fifth Amendment forblds the govemmcnt' from
depriving any “pcrson"' of liberty “vyitﬁout due process of law.” U.S. Const. amend. V. '
© 48, Tojustify Petitioner’s 'ongoing prolonged detention, due process requ:res that the
govemment gstablish, atan individualized hearing before a neutral decisionmaker, that
Petitioner’s detention is jnstiﬁcd by clear and cor_:vincing evidence of flight risk or danger,

16
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| violates due prooess.

1

3y

taking into account whether altem

49.

WHEREFORE, Petmon erresp

2) ' Issuea Wnt of Haboas Corpus, hold

not establish

| ﬂlght or dangcr in ligh

i In thea
| jodgc where: (1) to conti

after oons:dorat;on of alternatives 10 detentio

4
5)

6)- " Grant such fu

atives to detention could suﬂ'io:ently mitigate that risk.

' For these reasons, Petitioner’s ongoing prolonged detennon w1thout a hearmg

PRAYER FOR RELIEE

ectfully requests that this Court:

Assmno junsdlctlon over this matter'
a hearmg ‘before th:s Court if wammtcd
stified because the govemment has

detenmne that Petitioner’s detention is not ju
Pennoner prosents a nsk of

ed by clcar and oonvmcmg cwdenoe that
t of available altemanves to dctennon, and order B
Pc'm:onor 5 releaso (with appropnate condmons of supomsmn if necessary),
ay 8 bond '

kmg into account Pctltloncr s abllny top
and order Petltloner s release

ltcrnauve, issue a ‘Writ of Habeas Corpus
_Within' 30 days unless Respondents schedule a hearmg boﬁ)re an 1mm:gratlon _
nue detentlon, the govemmont must estabhsh by cloar

tioner presents a rlsk of fllght or danger,

on that could mmgate any nsk thai

BVGH

and convincing ovidcnco that Peti

s release would present; and (2) if the govemmcnt cannot mect 1ts

Petitidner
n approprlate )

nnm:granon _]udge order Petitioner’s release 0
to pay a bond

burden, the
taking int6 account Petmoner 5 ablllty

conditions of supervision,

Issue a declaration that Petitioner’s ongomg prolonged dotentton wo

Process Clause of the F ifth Amendment;
rd Petitioner his costs and reasonabl
ed for by the Equal Access t0 Justtce A

rther rel:ef as thc Court deems just and

Awa ¢ attomeys’ fees in this action as
ct, 28 US.C. § 2412; and

provid
pfof:er.

17

lates the Due
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0 é/_gy /35 G Eber Crie Céwgmj
Printed Name [?{a_mbre_ Impreso). -

| :i)ate Fochal - | -

Detained in ICE Custody at: [check one / marque uno]

0o -

E/ Golden State Annex, 6! 1 Frontag

=

Signature [Fl irmal

Mesa vex'-de Detention Facility, 425 Golden Statc Ave, Bakersficld, CA 93301
e Road McFarland cA 93250 o
Callforma Clty Detentlon Faclllty, 22844 Vlrgmla Boulevard Cahfom:a C:ty,

© CA 93505
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