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District Judge John H. Chun
UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE
ERICK ENRIQUE CABALLERO, ' Case No: 2:26-cv-00990-JHC
Petitioner, FEDERAL RESPONDENT’S
v, . RETURN MEMORANDUM
TODD BLANCHE, ef al,, _ Noted for Consideration:
April 13, 2026
Respondents.!
L INTRODUCTION
This Court should deny Petitioner’s Petition for a Writ ‘of Habeas Corpus. Dkt. 4.
Petitioner, a native and citizen of Panama subject to a final in absentia order of removal entered

L 1

April 11, 2024, challenges his post-removél—order‘de':.iention: at the Northwest ICE Processing
Center (“NWIPC”) in Tacoma, Washington, Petitioner alleges that his detention violates the Due

Process Clause of the Fifth Amendment (including a claim of “indefinite arrest”), the Eighth

! Pursuant to Fed. R. Civ. P. 25(d), Federal Respondents substitute Acting United Stales Atlorney General Todd
Blanche for Pamela Bondi.

Respondent Bruce Scott is not a Federal Respondent and is not represénted by the U.8. Attorney’s Office.
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Amendment’s prohibition on cruel and unusua! puiﬁshrﬁent and liberty interests protected by the
Fifth, Thirteenth, and Fourteenth Amendments

Petitioner’s detention is authorize‘d oy 8 -’U.S.C. ‘§ 1231(a) and is neither indefinite .IIIOI‘
uncoﬁsﬁtuﬁonal As- of April 8, 20|26 ?eﬁtioﬁel‘"‘ ha.s. beeﬁ in continuous post~removal-order
custody for approximately six months Durmg thls penod Enforcement and Removal Operations
(“ERO”) officers have acdveiy pursued Pehhoner $ removai Petitioner has repeatedly asserted
that a valid Panamanian passport 1s en route from hlS family, the Panamaman Consulate has
confirmed the mailing, and ERQ is- prepared to initiate a:formal travel-document request. Removal
to Panama therefore remams sngmﬁcanﬂy hkely in mé reasonabiy foreseeable future, Petltloner s
constitutional clalms fail as & ma‘rter of law The Petmon shouid be denied.

II. FACTUAL AND PROCEDURAL HISTORY

A. Petitioner Erick Enridue (:T.aballero

Petitioner is a natwe and cmzen of Panama rDeclarahon of Deportation Officer Adﬁan
Leyba (Leyba Decl.) § 3. On August 4 2023 he amved at the Brownsville, Texas port of entry
seeking admission to the United States and was personally served with a Notice to Appear (NTA)
charging him with inadmissibility under 8 US.C. § 1182@)(NA)D(). Leyba Decl., 4§ 4-5;
Declaration of Lawrence Van Daley (V an Daley Decl.) Exhibit (Ex.) 1, Notice to Appear. The
NTA ordered Petitioner to'appear before an Im'migraﬁoo Judge in Phoenix, Arizona, on April 11,
2024, at 8 30 am. Van Daley Decl Ex. L. Petmoner falled to appear for his lmmigratlon hearing.
Leyba Decl. 1] 7. On'April 11, 2024 the Imrmgration Judge ordered Petitioner removed to Panama
in absentia, Leyba Decl., § 8; Van Daley Decl,, Ex. 2, Removal Order. Petitioner attempted to file
an eppeoi ‘With the Immigrotion_ Court; that filing .was rejected on July 11, 2024, with instructions

that appeals must be filed with the Board of Immigration Appeals. Leyba Decl,, q 15; Van Daley

Deol Ex. 3, Rejection Notice, No timely appeal to the BIA was perfected and no motion to re-

FEDERAL RESPONDENT*S RETURN M'EMORANDUN[ UNITED STATES ATTORNEY
[Case No. 2:26-cv-00990-JHC] - 2 ‘ : 1201 PACIFIC AVE., STE. 700
o : TACOMA, WA 98402
(253) 428-3800




10
n
12
13
14
15
16
17
18
19
20

21

2

23

24

Case 2:26-cv- 00990-3HC Document 7 F;Ied 04/08/26 Page 3 of 11

open proceedings was filed with _the 1mm1grat10n court L yba Deci, Y 15, Thus, Petitioner’s

removal is final.

On September 20, 2025, Alaska State Troopers encountered Petltloner near Anchorage and

F

contacted Homeland Security Investrgatrons (“HSI”) ofﬁcers Leyba Decl 1 9: Van Daley Decl,,

’\

Ex 4 Form 1-213. The HSI ofﬁcers took custody, and on September 26, 2025, Petitioner was

booked into the NWIPC, where he rema:ns detamed Leyba Decl '[[ 9; Van Daley Decl,, Ex. 5,
Warrant On October 17, 2025, ERO ofﬁcers mtervrewed Petlhoner regardmg obtaining travel
documents to Panama. Leyba I}ecl 1t 10. Petltroner stated that he possessed a valid Panamanian
passport and requested that his farmly marl it to h1m at the NWIPC Id On October 23, 2025, the
Panamaman Consulate contacted Removal and Internatronai Operatlons (RIO) to confirm that
Petrt1oner s family was mailing the passport Leyba Decl., 'ﬂ 11 On November 5, 2025, Petitioner
St iy
1nformed ERQ that his family had recerved dehvery conﬁrmauon for the passport, Leyba Decl,, §
12, However the only document recelved at the NWIPC was a Panamanlan identification card;

TR AR }('i "-.l" ‘1\ i\ R %

the passport has not arrived. Id Pet1t1oner contmues to assert that the passport is forthcormng
l!’ Lo + 'il 1 t’f i\'rf:( ...... !,.: ui

Leyba Decl 113, Notwrthstandmg Petrtloner s representatlons ERO has determined to initiate

O | EPO »litnl!

the formai travel-document request process wrth the Govemment of Panama to facilitate removal.
i . !rU:A J|1|: J'.ll

Leyba Decl 1{ 14.

B."' Detentlon Authouty o

RERTR RN o '#, b 'I ".‘.!"'"‘{:‘i"a-:\( ; StR 1"{rtl

t' L

' The INA governs the detentlon and release of noncltrzens durrng and following their

=_\i= '\3 s u i1 i"'.‘l.lt

removal proceedings. See Johnson V. Guzman Chavez 594 U S 523 527 (2021). The general

\tl Aot fgod e

detenhon periods are generally referred to as “pre- order” (mear}ung before the entry of a final order
doee R S "

of removal) and, relevant here post order i(rneanmg aI;ter the entry of & final order of removal),
rt,‘-r. . cl'lr TR TH t’xtl un
B q ;
Compar e 8U.8.C. §1226 (authorrzlng pre order detentron) wn‘h § 1231(a) (authonzmg post-order
1._‘ _.‘ll sl_i . H 'Y Ir

detentron) , o N X

i s bt s i '.§-e1l i -
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ey (i‘:'i'-“"“; Hi;,!u. D e
When a final order of removal has been entered a noncitizen enters a 90-day * removal

period.” 8 US.C. § 1231(&)(1) Congress has dlrected that the Secretary of Homeland Secunty

. FI EERE] MRRTRPEN P
“shall remove the [noncmzen} from the Unlted States ? Id To ensure a noncitizen’s presence for

l - i
i P

removal and to protect the commumty from nonoltlzens who may present a danger, Congress has
T ‘I ':",,Ii‘l L
mandated detention while removal is bemg effectuated
e N A :
During the removal perrod,-the [Secretary of Homeland Security]?1 shall detain the
[nongcitizen]. Under no circumstance during the removal period shall the [Secretary]
release [a noncitizen] who has been found inadmissible under section 1182(a)(2) or
1182(=)(3)(B) of this title or deportable under section 1227(a)(2) or 1227(a)(4)(B)
of this title. _ .
i '! El 3 A | F!- :
8 U.S.C. § 1231(a)(2). Durmg the removal penod ICE is charged with attemptmg to effect removal

BN “‘zsu'-E‘

of a noncitizen from the Umted States 8 U . C §123 1(a)(1)

Section 1231(a)(6) authonzes ICE3 to contmue detentlon of noncitizens after the explration
of the removal period. Unhke Sectlon 1231(a)(2), Sechon 1231(a)(6) does not mandate detention
and does not place any temporal hmrt on the length of detentlon under that provision:

[A noncitizen] orde1ed removed who is madrrussrble under section 1182,

removable under section 1227(a)(1)(C), 1227(a)(2), or 1227(a)(4) of this title or

who has been determined by the [the Secretary of Homeland Security] to be a risk

to the community or unlikely to comply with the order of removal, may be detained

beyond the removal period and, if released, shall be subject to the terms of

supervision in paragraph (3).

8 U.S.C. § 1231(a)(6) (emphasrs added)
Although there is no statutory t1me lnmt on detention pursuant to Section 1231(a)(6), the

Supreme Court has held that a'nonc_itizen may be detained only “for a period reasonably necessary

T Although 8 U.B.C. § 1231(a)2) refers to the ‘;Attom'ey General” as having responsibility for detaining noncitizens,
the Homeland Security Act of 2002, Pub, L, No, 107-296 § 441(2), 116 Stat, 2135, 2192 (2002), transferred this -
anthority to the Secretary of the Department of Homeiand Secunty (“DHS” , of whrch ICE is a component. See also
6 U.8.C. § 251. R .

3Under 8 C.FR. § 241.2(b), ICE deportatron officers are delegated the Secretary of Homeland Security’s authorlty
to execute removal orders.
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to bnng about that [noncitizen’s] removal from the Unlted States ? Zadvydas 533U.S. at 689, The

i t’ \-.-

Supreme Court has identified six months as a plesumptrvely reaSOnable time to bring about a.

noncmzen s removal. Id. at 701. The Zaduyd“'s Cour reoo ed that as the length of detention

grows a slrdmg scale of burdens 1s-apphedlt asSess: the ntrnmugilawﬁrlness of a noncitizen’s

- post—order detent1on 1d. (statmg that “for detentron to:remain’ reasonabie as the period of post-

lemoval confinement grows, what oounts "as the easonably foreseeable future conversely would

have to shrink™). Thus, the Supreme Court ir _phcrtly _recogmzed.that six months is the earliest
pornt at which a noncitizen’s detentron could raise cons’t.lltutronal 1ssues 1d

i  The “reasonably foreseeable futrxre;’ 1s“evaluated hased on concrete gvidence of progress,
such as diplomatic communications, travel document Ireqluests .or interviews with the home
country Zadvydas, 533 U.S, at 701. The ahen bears the mmai burden to show good reason” that

QY| iﬂi‘\'ll-lirls'l“fl‘ A

1emova1 is unlikely, after wh1ch the govemment must rebut ulnth evrdence of likely removal. /d.
tJii V.o : :"(E:‘J Eu ’ ft:cilt{JI‘ [ ) i -

ER LEGAL AUTHORITY
tE?!?t-‘-*’.tr : ﬂ O rt‘t\.f.f\ ( i it bt L

- This Court has _]ui'lSdlCthI‘l under 28 USC § 2241(0)(3) to entertain Pefitioner’s
IR Lo ttlr e _‘-_*‘13:‘ ’-E lHl : ¥ R

constrtutronai and statutory cha]lenges to |the legalrty and duratron of his post-removal-order
. Sl RN 1\ 'a St

1mm1g1atron detention. Zadvydas 533 U S at 688 Revrew is narrow and does not extend to the
sl vk I!" B lim‘?)f -51|

vahdlty of the underlying ﬁnal order of rer_noval See 8 US. C‘ § 1252(a)(2)(B)(1) Jennings, 583

ARG ",n‘tllt'l

U.S. at 294,

LR e e ] e lﬁi’n
1‘ 1
A, Petltmner"s Detention Does Not Vlolate the Fifth Amendment Due Process Clause
ol T S 1 TR g 11 ax s,-wl B
: i
- Petitioner alleges that his detentron atlthe Northwest {CE Processing Center constitutes
Bt o t::i ;‘Itlir mtu, tl'munf
“mdeﬁmte arrest” in violation of the Due Process Ciause of the Frfth Amendment Dkt. 4, 9 ©-10.
SUTI P ‘l' nck sy .;;f.i j ‘t!t .'@‘s;.t

Thls claim fails as a matter of law under the govermng Estatutory and constltutlonal framework
Ll .

Hi,iA : .r M \

R I ‘ ot de e
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Ay i
I w,.,-l'h 'l-!”f_ i o
The Fifth Amendment prov1des that “[ ]o person shall . be deprived of life, liberty, or

fr, o ”.([]l(if!:\ ‘|]¢‘:-;,‘ 4 ii

ik
property, without due process of law v U S. Const amend V Aliens physically present in the
R Bl '

United States are entltledto the protectlons of the Dne Process Clause Zadvwydas, 533 U, S at 693

: Ii 1!|t‘ 11\ m‘* ; n} e Lor ,:
However, the scope of that protectlon is mgmﬁcantly hrmted once a final order of removal has

) | . ! : H .
R w-iit b e

been entered. Id. at 690-91. At that pomt the Govemment has already determined through

) Gy »,‘,J; 'E--»t""’“”‘ Vo '

administrative proceedmgs that the ahen is. removable from the United States, and the ahen s

interest in remalnmg here is correspondmgly d1m1n1shed Id Post-removal-order defention under | |
Sy iili,}(\l(\l(lh! |‘ o ‘ []
section 241 of the Imrmgratlon and Nattonahty Act IS cmi and regulatory, not punitive, Id. at 690
i e
see also Demore v. Kim, 538 U S 510 531 (2003) (reafﬂrmmg the civil nature of lmnngratlon

E'u

i

detention). : , i S
"':‘[ fip) i;" 0 “4"‘“"‘ “1: .y
Congress has authorized the Attomey General 1o detam aliens subject to final removal

1

i)‘" tis \r?l:w'i S e R
orders. 8 U.S.C. § 1231(a) Spemﬁcally, once aremoval order becomes administratively ﬁnal “the

ERTRIRE i H‘(’I: B ﬂ-‘ "'"ll“ e ‘ !

Attorney General sha]l remove the ahen from the Unlted States within a period of 90 days

U.S.C. § 1231(a)(1)(A). Dunng thls 90 day removal period ” detention is mandatory. 8 U S C §

ok

1231(a)(2). If the alien is not removed w1thm the removai penod continued detention is authonzed

under 8 U.S.C. § 123}(3)(6) “pendmg a demsmn on whether the alien is to be 1emoved” or until o

T
T T L
N :

removal can be effected.
To avoid serious constitutlonal concems that would arise from indefinite detention, the

Supreme Court in Zadvydas construed 8 U S C § 1231(a)(6) to contain an 1mp1101t “reasonabie

time” limitation, 7advydas 533 {-U

reasonable for six months, the 90 day removal penod pius an add}tlonal 90 days. Id. at 701. After

ts_-"?‘

six months, “an alien may be held in conﬁnement untll 1t has been determined that there is no
significant likelihood of- removal 1n the reasonably foreseeable future.” Id. The burden- shzftmg

framework is clear and places the mltzal burden squa,tely on the alien; the alien must first prowde
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§ 1231(&) claims).

Here, Petitioner has been in contmuous post—removai order custody since September 26,

B

2025 As of the date of this ﬁimg, detentton has lasted apprommately six months. ThlS period falls

'lqtt i t.ft‘«_r‘t,';

reasonable Zadvydas 533 U. S at 701 lEvclen assumimg tha] ' presumptlon has been triggered,
Lol ! ! pbon i :

vl ';n: pir. l

s:gmﬁcant likelihood of removal in the reasonabiy foreseeable futuro ? Id
el ik .-;qu.g :(:l.;_f :5\»‘ ja it s AN

H;l; M

g ,L.%’n\'w :
1nterv1ewed Petitioner spemﬁcaliy regardmg travel documents Leyba Deol 1} 10. Petitioner stated

Bt = .:11,“1 ,fw; ;t,‘f,_:x' ‘i

that he possessed a valid Panamaman passport and du‘ected that his farmiy mali it to him at the

--" : "I .o ' ﬁt:- ‘jl

Northwest ICE Processmg Center. Id On October 23 2025 'the Panarnaman Consulate contacted
R l.‘ e n !11111=,»|t)t_t*hn,.}\ :

Removal and Intematlonal Operatlons {0 conﬁTm that, Petltloner Sl fannly was in the process of
SRR TR A ﬁ;: i usmn

malimg the passport, Leyba Decl ‘ﬂ 11.0n Novembe1 5 20!25 Petitioner himself informed ERO,
R P cb ; LA .:i' i'iu 13 a*'-u
M i l t t ; it %

ofﬁcers that his family had recelved delzvery conﬁrmatton for the passport Leyba Decl., § 12.

RN s i }I|,::u;y,a.1;at[| T

Although the passport has not yet ajl rilved at the facxllty (oniy '3 ‘Panamanlan identification card was
e SRR :;:_!f‘ .l‘. : e
recolved) Petitioner continues to assert that th? document 15; folthcormng Leyba Decl,, § 13. In
HEHA NI i :‘..SUJE]‘U‘I;).H“ ni»’ I\l
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i : [ l l ' o "' '
l1ght of these representatlons ERO;]f?ras determmed to 1mt1ate the formal travel document request
l,: RN e‘ I ; ,

i '-.'u}»nn SRETRE wcn RIETENY
process with the Govemment of Panama to ensu emoval can be effected without further delay

,-3!, i! .
L ; TR ’ ‘ I*ll

L ,.‘1‘.-'5" 5 '\i : ' J
b Hh[" i"l--\lf-i-J N je et 1“ 1 h { ! i -vp; u,i;
engagement, and ERO’S actlve pursmt of both the expected passport and formal travel documents

; '-‘!\;‘Hh“ |x§| Al 1 e
establish a 51gmﬁcant lrkehhood of removal Petmoner has not identified any refusal by Panama

I
"‘:-‘. Uy G K

il gl At v SFRIEEE I

unforeseeable. Mere length of detenﬁonu wrtheut.more 1s 1nsuff1c1ent to trigger release See L
ek i b B N . Jis

HIRH R R B ‘l'i ‘;i -'|' irfi i

> six-month pe od does 1ot, mean that every alien not removed

: SRR EIUR b

SRTEY (e A C L ks

must be released aﬁer six months”)i’ Because Peti oner has falled to meet his threshold burden

in', d Iizlll[ ih! v A I .
the Petition must be demed Even 1f the burden were deemed to have shifted, the Government has |’

";:.".}:r ',‘

BT
R T |L|i \r'iJ;" : (i R
Petitioner’s generahzed asser'tron of “mdeﬁmte detentlon therefore lacks both factual and T

it

legal support. His Flfﬂ’l Amendment:!clalm;should \be rejected in fuli
,I"- PR b ni_:{.\‘

B. The Eighth Amendment Does Not Apply to Petltlener s Civil Immigration Detentmn

of civil confinement). .

Immigration detention ineluding post-removal-order detention under 8 U.S.C. § 1231(5.),
(I
is a civil regulatory measure de31gned to effectuate rernoval not punishment, Zadvydas 533 0. S
Kl
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‘ eondit1ons of confinement that could mdependently state a.n Elghth Amendment claim even if the

tl Ho [ u_"H‘.u”i'l“!Il |E‘!“

[ \' N . l.llli‘ﬂ1 lu! J» E;I Il 11

Mere contmued detention pendmg removal efforts where removal remams foreseeable as shown
Anoas s o RO :‘l(h], O l‘i,l\ |1I“f'1!’:“"":z

above does not constitute cruel and unusual pumshment

C"is [ Petlhoner’s Claims Under the 'I‘hl eenth. :;n(l l"loul'teenth Amendments Tail as a
Matter of Law Cieg ol i

Petitioner asserts llberty interest ! v1oiet10ns undor'" the Thn‘teenth and Fourteenth
'*‘E' Coid |.l"i"l"‘:“’I'(!],rﬂ;ixl*

pumshment for crime whereof the party shall have.been duIy 'oonvxcted UL S Const amend X111,

-\1‘ g IR il
H. : ‘.,l‘ .;i}\;!tin.“"

il Eaiz;ihwls

l il

w1thm the meanmg of the Thlrteenth Amendment The Amendment 'ial gets the hlstorloal evils of

ul e .n wnié “EIU. (‘( ‘]Lh 1J]m e

olrllattel slavery and forced labor as pumshmlent( it ?oes not reach regulatory civil detenhon 1mposed
'ii‘wf'x ‘ ] R e

IR 1 &

to facilitate removal flom the Umted S%at- .--;Courts hav? eonsmtently rejected Thirteenth
i ‘l‘.’ i I LT n!' iy J.J‘ !'!]‘, N )
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ey i.m ! .
His generahzed 11berty-1nterest clalm under the Th1rteenth Amendment therefore fails,

't

{
¥

”l’ N !:I'

_ i‘
Petitioner 1den‘nﬁes no forced 1ab0f Or analogous cC

s/ Lawrence Van Daley

&l lled 04/08/26 Page 10 of 11" 11"

i
i

i ; ool
il Protection Clauses apply excluswely L

EJHIH [ o -ii;l ]
'S. ‘Const amend. XIV, § 1 (“No State shall

.\7); see Bollmg |

Y F

Amendment, not the Fourteenth) Petmoner is detained by federal immigration authorm es pursuant
il : { ; .
to federal statute. His clatms under the Fourteenthi

TH R RLO e i
'd}]}‘t 1 lﬂ".i ; ‘u' v L ﬁ,‘
meqdment are therefore not cogni zable in th

iy

LAWRENCE VAN DALEY WSBA No. 53 102
' ‘A
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r serv:ce of the foregomg on the following
\|‘ :

i S/Albert Kidd

- g N fALBERT KIDD*Parélegai Specialist - .1
Ll - | United States’ Aﬁomey s Office |
Qb § 'Westemiljlstﬁct of Washmgton

‘ 1700 Stewart Stfeet Suite 5220
.Seattie,,Washmgton 98101 1271

“Phone; 206 553 7970 B

‘Faix:! 1l poes53L4073

il; | aui albert, kiddOusdol gov
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