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Clayton Cook-Mowery, WSBA #: 41 110
Quiroga Law Office, PLLC

505 N, Argonne Road

Suite B-109

Spokane Valley, WA 99212

Tel: (509) 927-3840
Clay@QuirogaLawOffice.com

Attorney for Petitioner

UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WASHINGTON

MAYOUZE DIALLO, } Case No, 2:26-¢v-00975-GJL
) i .
Pefifioner, ) o
)} PETITIONER’S REPLY IN
v, } SUPPORT OF PETITION FOR
} WRIT OF HABEAS CORPUS
BRUCE SCOTT, et al., ) PURSUANT TO 28 US.C, § 2241
' , )
Respondents. ) )

INTRODUCTION

Petitioner Mafouze Diallo, By and through his undersigned counsel, respectfully submits
this reply to address Respondents’ flawed Answer to- Pefitioner’s Habeas Peition, While

Respondents attempt to rely on Zadvydas sm-month lmnt as blanket authorization to detain

‘Petitioner indefinitely, ! Respondents fail to acknowledge that Petitioner’s removal is not

reasonably foreseeable. For these reasons, as well as those discussed in Petitioner’s initial filings,

Petitioner respecifully requests this Court expeditiously grant Petitioner’s Habeas Petition.

3

i« .. .
o PR

! Petitioner is not challenging pre-removal detention per se, as Respondents suggest. See Resp’ts’
Br., ECF No. 7 at 4-7. Petitioner is undersconng the ongomg and irreparable injury his lengthy,
unlawful detention has caused. ‘ SR TRV !

S UENT TR R SRR &
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LEGAL ANALYSIS

3 8 FOLLOWING THE 90-I)AY REMOVAL PERIOD SECTION 1231 NO
LONGER PERMITS MANDATORY DETENTION WHERE REMOVAL IS
NOT REASONABLY FORESEDABLD

As a threshold matter, the govemment argues that the Petitioner has not met ‘the initial
requirement of showing a good reason to beheve that there is no significant likelihood of removal
in the reasonably foreseeable future » Zadvydas v, Daws 533 U.S. 678, 701 (2001). But the record
does not support Respondents’ argument

The statute commends that a noncitizén who ;‘doe's not leave or is not removed within the
removal period . . . shall be subject tb sup‘ervision undér regulations prescribed by the Attorney

General” pending removal. 8 U.S.C. § 1231.@)(3); -fﬁ'sh&l v, Chestnut, 811 F, Supp. 3d 1179, 1186

(ED. Cal. 2025). See, e.g., Gomez v. Mattos, No. 2:25-CV-00975-GMN-BNW, 2025 WL

3101994, at *7 (D. Nev. Nov, 6, 2025) ‘(ordering rekéasé under section 1231(a)(3)). While Congress
enumerated three natrow sectioﬁs iﬁwhich .Section ..1231 detention may be extended beyond the
90-day removal period, none of. ti:ese :circu.métances apply to Petitioner, See 8 U.S.C. §
1231(a)(1)(c), (c)(2)(A), and (a)(6). See also Jokﬁson v. Guzman Chavez, 594 U.S, 523, 528-29
(2021). A critical caveat the government fails to acknowledge.

Nonetheless, even under Zadvydas, only a showing of “good reason,” not certainty, is
required. A showing Petitioner hds met. Beéause the Immigration Judge granted withholding of

removal to Senegal, the designated counfry of removal, DHS is legally barred from removing

Petitioner to his country of origin. Thus, following the final order on December 22, 2025, the

government had 90-days to identify a third _country t_hat would accept Petitioner and effectuate his

removal. Pet’r’s Pet. But af the close of the 90-day removal period, DHS had not identified a third

country that Petitioner could be removed to. See Resp’ts” Br., ECF No. 7 at 7 (admitting that a

third country was not designated at the 90-day mark). And before this Court, Respondents admit
2
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that they are no closer to removing Petrtroner than they were on e1ther the date his removal order

became final, or the date his 90-day removal penod expzred

- I, THE GOVERNMENT’S v -':,: GENERALIZATIONS ARE  LEGALLY
.~ INSUFFICIENT TO REBUT PETITIONER’S SHOWING UNDER ZADVYDAS

" Once Petitioner met his initial burden the obhgatron shrfted to the government o * respond

wuh evidence sufficient to rebut that showmg » Zadvydas, 533 U S at 701, But Respondents offer

no concrete individualized ev1dence to rebut Petltroner $ showmg Rather their entire evidentiary

R W B

showing of foreseeable removabrhty consrsts of a smgle @sentence from the declaration of
Deportatron Officer Karl Douglas, which states “At thrs trme ERO is contlnumg {o pursue other
optlons for thlrd country removal,” Ofﬁcer Douglas Decl at 3 q 14 That assertion, which is a
generalization—not evidence, is the precise type of unsupported clalm courts in this circuit have
repeatedly rejected. Vishal v. Chesmut 811 F Supp 3d- 1179 1184 85 (ED. Cal. 2025). It
identifies no country, diplomatic communrcation travel document applrcatlon agreement with any
forergn govemment or projected trmehne whatsoever See Resp ts Br., ECF No. 7 at 8 (making

SR R S R RS 1REAARY
a general assertion that “ERO mtends and contmues to pursue other optrons for Petitioner’s third

rfn_ll\

country removal™),

: e T T DT T ST
h inl !‘ ",_u-:"‘_-_.{g vl

The government’s rehance on the Ghana notice does not rescue its position. ERO served -
TR HIEN [ l)l i ln‘rnrl A 3 )‘\i !li_ .

Petltroner a notice of removal to Ghana on March 26 2026 aﬁer his 90—day removal period had

oo \t'z~::.

explred and affer Petitioner filed the mstant habeas petltlon Nguyen . Scott, 796 F. Supp. 3d 703,

‘il“; \

722 WV D, Wagh, 2025) (finding removal not reasonably foreseeable where “ICE did not even

g PAUIEN -.1‘

request that Vietnam issue him a travei document untll aﬂer he ﬁled a habeas petition™). Shortly

RIS t.il::ti'-ti-_‘ untttt}:t o

thereafter on April 2, 2026, USCIS 1ssued a posrtlve fear determmatlon conceming Petitioner’s

\t i . .'.‘»,I'-

removal to Ghana. The Ghana optlon has therefore been formally foreclosed and the government
RIS T S B TR B o v l. .t

offers no replacement, The government s assertion that ICE® contmues to pursue further third-

f"iL by -‘-f"\
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country options without 1dermfylng any concrete actlons or ev1dence does not—and cannot—
establish that removal is signiﬁcantly likely in the 1‘easbnably foreseeable future. Resp’ts’ Br. at 8.

. i
Particularly when “[clourts in ThiS 01rcu1t have regularly refused to find Respondents” burden met

where Respondents have offered i1ttie more than igc:‘ar;er}ah.zauons regarding the hkellhood that
removal will occur.” sthal 811 F. Sepp ii;d‘a; 1184 l85 (Ei) Cal. 2025) (citing Nguyen v Scott
796 F.Supp.3d 703, 725 (W. D Wash 2025) See also Chun YatMa v. Asher, No. C11-1797 MIP,
2012 WL 1432229, at *4~5 (WD Wash Apr 25 2012) Hoac V. Becerra, No. 2:25-cv- 01740-
DC-JDP, 2025 WL 1993771 at *3 (E D CaI July 16 2025)) |

To be certain, the govemment $ argument. that Petltioner s detention remains within the
six-month presumptive period a.rlid‘ ;s therefiore lawf;ul conflates the Zadvydas presumption with an

N T R AT . .
automatic enfiflement to detain. Resp’ts’ Br. at 6. “Zadvydas establishes a ‘presumption’ of

unreasonableness after six months; It does not prevent a noncitizen from challenging their

detention earlier where removal 1s-f1lemonstrably not foreseeable ? Movsesyan v. Bondi, et al: No
5:26-CV-00875-MBK, 2026 WL 712824 at *4 (C D Cal Mar. 9, 2026) (citing Munoz-Saucedo
v. Pittman, 789 F. Supp. 3d 387, 395-96 (D.N.J. 2025). (“Although the Supreme Court established
a six-month period of presumptively reasonable detention, it did not preclude a detainee from
challenging the reasonableness of his detennon before such time™)). Indeed, “[t]he six-month
benchmark is a presumptlvely reasonable perlod of detention adopted for the sake of uniform
administration, not a rigid prerequi_site._’? See:]\’ﬁnqssi v. Noem, et al., No, 5:26-CV-00723-RGK-
AYP, 2026 WL 923289, at *3 (C.D. Cal. Apt. 1, 2026) (citation modified). Put simply, it is not 2

blank check to detain while pursuing-'sﬁeCUIa_n've removal options.?

2 The government’s reliance on Diouf'v. Mukasey, 542 F. 3d 1222, 1233 (9th Cir. 2008) does not
alter this conclusion. That reasoning would permit continued detention based on speculative,
sequential attempts at third-country removal without any realistic prospect of success. That is

4
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As the post-removal conﬁnement grows “what counts as the ‘reasonably foreseeable

future conversely would have to shunk, Zadwdas 533 U S at 701 With no viable country

- 1dent1ﬁed and no removal hOI‘IZOIl m s:ght the government cannot satlsfy its rebuttal burden

. 1L THE GOVERNMDNT’S FAILURE TO CONDUCT THE REQUIRED POCR
-REVIEW IS AN INDEPENDENT | BASIS FOR RELIEF, AND ITS
JUSTIFICATION FOR THAT I‘AILURE IS LEGALLY UNTENABLE

" To make matters worse, Petltioner is entltled to a post ordel custody review (“POCR”)
under 8 CF.R. section 241.4(k)(1){) pnor to the explratlon of the removal period to determine

whether release under supervision is warranted or. contmued deten‘uon is justified, Yet as
Respondents admit, the 90-day removal penod started and er:ded without any POCR. Resp’ts’ Br.
CA R NI it
at 8; 8 C.FR. § 241.4(k)(1)(). Tts sole justlﬁcdtlon bellntg thz:t!’iERO “beheved” removal to a third
I RN s
countly was significantly likely in the reasoual;;y foreseeablje future and further argues that “ERO
El)etletted and it is reasonabie tﬁat!‘ERO C(ltltlnues to beheve -5 tlhatl thele was a significant
hkehhood of Petitioner’s 1emova1 to athl;dcountry Rlesp ts' Br. at 8. But Respondents
elelnla;uaﬁon is insufficient both as a mattef of }’a?zv and on the ::‘ai‘cts ptesented In fact, Respondents’
B :f‘l' §A! RN % ) R , :
explanation provides Petitioner with' yet! ano‘ther ::onci'ete and objective basis to believe for “good
FUTVR B T RO N R N it
reason” that removal was not sngmﬁeantly Irkely 1in the lreasonal:)ly tl‘oreseeable future.
. \l':m.l:"l

The plain text of section 241, 4(k)(1)(z) 1mposes an unamblguous mandate “Prior to the
VA : -'lii".‘r AR 1j l’ [ -\i!lf

expuatlon of the removal perxod the dISti‘ICt dlrector or Director (if the Detentlon and Removal
vl !'.l: " Hi ,.'; i! Ing'llﬂ..

Fleld Office shall conduct a custody rev1ew for any noncl;ltizeniwhose removal “cannot be
H Tebin 4]
R

i:t Cond it

incompatible with Zadvydas, which requires'a ‘demohétfable’lifceliliOod of removal, not indefinite
efforts without results. Petitioner’s removal to Senegal is legally barred. Petitioner’s removal to
Ghana has been foreclosed by a positive fear' defermination, The govemnment offers no third option.

That sequence is, functlonaﬁy, the sntuatgon Zadvydas identified as warrantmg relief,

i l. N : IJ 4] 1|(5|1f ST
i [ PUodey o
n , i

jl:(: iii::i:-. S RIEN
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o L EOR TP } :'.,,f
accomplished during the [1emoval} penod or 1s 1mpractlcable or contrary to the public mterest
s a l
O !l YA ‘! ‘1' ll!.f
8 CFR. § 241 4(l<)(l)(x) (emphasrs added) The word “shall” is not permlsswe ngdomwaie
TERBA *i

Techs., Inc, v. United Sfates 579 U S 162, 171 (2016) (“Unhke the word “may,” which 1mphes

~l:‘; i -1:' B e -

discretion, the word “shall” usually connotes a requlrement ? It does not authorlze ERO to
!tzgh”iih !I {l!'
substitute its own mformal op1n1on for the reqmred regulatory review or to bypass that revrew
"!f\u‘tlt‘-l ltl "(;‘I"--!l-')" 3 st
based on a general belief that desp1te no country bemg 1dent1ﬁed removal may occur,

l i .t
e

The regulatmn also estabhshes the tmung of the custody review, requiring that 1t ocecur
prior to the explratlon of the renl‘lovel perrod to '&étéﬁmﬁe whether the noncitizen should ‘be
released under supervision or whetlt\er;corttrnuedﬁdieterrtlon is Justlﬁed Accardi requires not only
adherence to agency regulatton‘sw lbut the exercrse of th'e7 drscretton those regulations mandate See
United States ex rel. Accai dz v l?ltazléﬁnessy, 347 U S 260 268 (1954). Where the government
fails to follow that 1egulato£3tf procesjs elry resultmg detention lacks a valid legal foundation. See

SR T AR
Sering Ceesay v. Kurzdor, fei No 25 -Cy- 00267-LJV 2025 WL 1284720, at *21 (W.D. N.Y. May
2, 2025) (finding pentloner was not afforded even m1n1mal due process protections when ICE
failed to provide petitioner an 1nformal interview upon his re-detainment),

This requirement implements constitutional due process protections against arbitrary and

prolonged detention. Where, as here a regulatton is promulgated to protect a fundamental llberty

to comply'dwrth that regulanon has substantive. legal :

Z 'n'o..

interest, the government s fa1lur'

! .

consequences. “{W]hen a regulatlon is promulgated to proteot a fundamental right denved from

the Constitution or a federal statute and [the govemment] fails to adhere to it, the challenged

deportation proceeding is mvalrd » Hoac V. Becerm No 2:25-CV- 01740-DC~JDP 2025 WL

1993771, at *5 (E.D. Cal. July 16, 2025) ek

The government’s o'wn meline, however, exposes its failure to adhere to its own
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1thhold1ng removal on November

B 20 2()25 and the order became admmrstratwely ﬁnal on December 22 2025. From that moment,

.- the governrnent knew with cer tarnty that 1t_: could not remove Petrtloner to Senegal because of the

extensrve persecution he received, and it had erther (a) 90 days to erther effectuate removal to a

th1rd country or (b) conduct the mandatory POCR Desp1te thrs knowledge the 90-day period

" Only after the removal penod had exp ' ed‘ after the go rnment farled to conduct aPOCR,
and after Petitioner filed this habeas petrtron drd ERO serve a notrce of removal to Ghana on

March 26, 2026. But that effort failed wrthm days followmg a pos1t1ve USCIS fear determination.
b

The government’s reliance on this belated and unsuccessful attempt therefore does not demonstrate

l Coa

«)“'uln }‘_. i w!;:i-‘:t." 1l

regulatrons or (b) effectuate removal dunng the 90 day penod when such action was required. 8
. " Jrlt s i «:5!{_:: H i
US C. § 1231(a)(1)(A). D '

lt t H t'j i’ iJ ”M e ': ETR

Where as here, the govemment farls to comply w1th a regulat1on des1gned to protect a
anbe S ARRY l‘h DN At e

oo r” “:'r .'.'l& 3 <: iy R

its 1nternal belief regardrng the lrkelrhood of removal for the requrred regulatory process, And it’s

N t'.1 l .
adrmtted violation of binding regulatory law and 1enders Pet1t1oner s -continued detention

unlawful. 3

3 The govermment’s contention that thlS Courtlacks _]ul‘lSdlctIOIl unde; 8 U.S.C. § 1252(g) is based
ona mlsmterpretatmn of both Petitioner’s argument and the istatute'itself. Petitioner seeks release
on supervision under section 1231(a)(3), a form of relief that Zadvydas and the statute expressly
contemplate. See Zadvydas, 533 U.S. at 696-700. Petitioner challenges the lawfulness of continued
detention and the government’s failure to perform a manidatory, regulatory duty, over which it
exercised no discretion, Petitioner 'does’ hot seek’ 1o \reopenlremoval proceedings but instead
requests relief squarely within the scope of habeas jurisdiction. Burnett v. Lampert, 432 F.3d 996,
999 (9th Cir. 2005) )” (“Federal courts have a fair' amount; of flexibility in fashioning specific

habeas relief.”). The Court need not drrect the Executwe:; removal decxsrons Or reopen any
. : R Lo | TR
' " R L| o
L ﬁl :ll 'fi
. E ;

|1J¢]; mi

et
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CONCLUSION

R
For the foregomg reasons Petmoner respectfully requests that this Court grant his 1n1t1a1 5
R | (SRS R A
4 5.“ ” N -'u I A

Petition for Habeas Corpus and afford the reilef requested therem

By /s/Clavton Cook-Mowery

1 “Clayton Cook-Mowery, WSBA #: 41110
i Quiroga Law Office, PLLC

505 N. Argonne Road

T Suite B-109 -

- . Spokane Valley, WA 99212

F B el (509).927-3840
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“ Ciay@erogaLawOfﬁce com

Atfomey for Petztioner
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Spokane Valley, WA 99212
Tel: (509) 927-3840
Clay@QuIrogaLawOfﬁce com
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