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o ":Magi:strate Judge Grady J. Leupold
UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE
MAFOUZE DIALLO, B Cese No, 2:26-¢v-00975-GIL
Petitioner, | FEDERAL RESPONDENTS’
v, . ) ' RETURN _
BRUCE SCOTT, et al., ' s | Noted for Conmderatlon
- -1 April 13,2026
Respondents, I
: ,I. INTRODUCTION
This Court should deny Petmoner Mafouze Dlallo s Penhon for Writ of Habeas Corpus.
Dkt 1 (“Pet.”). Petitioner is subject to a ﬁna! order of removal and is detained at the Northwest

. \.“.:ul‘ S

Immigration Processing Center (‘NWIPC”) pursuant to 8 U. scC. § 1231(a)(6). The challenge to

his post-order detention is premature as he has only been detamed one day over the 90-day removal

i {H e
S : C
o N

! Respondent Bruce Sceit is not a Federal Respondent and is not represented by'the U.S. Attorney’s Office.

Pursuant to Federal Rule of Civil Procedure 25(d), Federal Respondents subst1lute Julio Hemandez for Laura
Hermosillo. . : i

" Purstant lo Fed. R. Civ. P, 25(d), Federa} Respcndents sui)stltute ALtlng Umted States Attorney General Todd
Blanche for Pamela Bondi.

Pursuant to Federal Rule of Civil Procedure 25(&), Federal Respendents subst1tute Seeretary Markwayne Mullin for
Knstl Noem e T
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period, and this penod of detént}on 18 w1thm the 31x~month reasonably presumptive penod under o

Wit .w-ll e 3 I

Zadvydas v. Davis, 533 U S 2378 200‘ ) 'U IS Immigrahon and Customs Enforcement’s (“ICE”) s
.= " _;.” 'a. ’! }”w,“,f ‘ ?‘W:i

9) currently pursuing third country removal _

Enforcement and Removal

| , i!!-‘ 1, i
options for Petmoner Prev1ously, ERO had prowded Petltloner with a notice of removal to Ghana,

.,'u[ i! | l’{i' b [Ilil\"‘\: it ' Vit 3...1

but United States lelZGIlShlp and Imm1grat16n Servmes_ (“USCIS”) made a posmve fear eiaihl e

It i I' Fhi N B
Further, Petmoner canlnot challenge the con tlt ‘Ionahty of }us pre-order detentlon and he B

F .
is not entitled to rehef outsxde of the scope of a habeas‘pe_txtlon

l . I [ o
ulJ' zk'w; .\1,! I\ wu,]”f “"i l: Supyihn
Accordmgly, Federal Respo dents;lre:?pectfuily request the Ceurt deny the Petition wﬁhout L

T iil]‘n

“ t)‘,}}“»',!_. HETEY L - Al
case, the Declara’uon of Deportatlon Ofﬁcer Karl Douglas (“Douglas Decl ), and the Declaratlon B

A”) govems the detention and release of |

i
H:N',{ TS ‘
Hi RS

noncitizens during and followmg thelr femoval proceedmgs See Johnson v. Guzman Chavez 594

il- . ='-!\

U.S. 523, 527 (2021). The general detentlon penods are generally referred to as pre-order
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mandated detention while removal is be1ng effeetuated 8 U. S C § 1231(a)(2) Section 1231(a)(6)
authorizes ICE to continue detention of noncrtlzens after the exprratron of the removal period.
Unhke Section 1231(a)(2), Section 1231(a)(6) does not mandate detentlon and does not place any
temporal limit on the length of detentron under that provrsron 8 U S C. §123 1(a)(®).

During the removal period, ICE rs charged wrth attemptrng to effect removal of a
nongcitizen from the United States. 8 U.S.C. § 1231(a)(1) Although there isno statutory time limit
on detention pursuant to Section 123 1(a)(6), the Supreme Court has held that a noncitizen may be
detained only “for a period reasonably necessary to brmg about that [nonoltrzen s] removal from
the United States.” Zadvydas, 533 U.S, at 689, The Supreme Court has further identified six
months as a presumptively reasonable time to bring about a nonciti'zen’s removal, /d. at 701,

B. Pet:ﬁonex Mafouze Diallo ‘ o :
G L I BN S ‘Iif" .
Petitioner is a native and citizen of Senegal who entered the United States without
: . R T BT f Sy o ,;l M
mspectron and was encountered by Un1ted States Border Patrol on December 17, 2023, near
'.r, H S ’fll ‘:l

Lukevrlle Arizona. Douglas Decl. 1]4 Wong Deel at Ex l(Form I-213) On December 18, 2023,

he was issued a Notice to Appear (“NTA”) chargrng removab1hty under INA § 212(a)(6)(A)(1), 8
- - ‘ 1
U. S C. § 1182(a)(6)(A)(1) and plaeed in removal proceedmgs Douglas Decl. § 5, Wong Decl, at

Ex 2 (Notice to Appear). On the same day, he was released on an Order of Release on

S DS PRV ST t'~' ‘ H i

Recogmzance (“OREC”) and enrelled in the Altematwes to Detentton (“ATD”) program, Douglas
AEI. J!.l..t.,l

Decl 9 6; Wong Decl. at Ex. 3 (OREC) As part of h1s OREC condltrons of release Petitioner was

Cr I-
a |

requued to check in through the Smart Lmk applreatron Douglas Decl ‘ﬂ 7.

[ b i b L Gl !l R B W RN

On October 6, 2025, Pet1t1oner reported to the Spokane ICE field ofﬁee Id. 4 8. At this

|I|

check-in, ICE informed Petitioner that he farled to follow the ATD mstr uetrons and failed to check
Lo 3 i

in through the Smart Link Apphcatron on March 16 2025 August 17 2025, September 7, 2025,

e e

o i UNITED STATES ATTORNEY
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September 14, 2025, Septernber 2112025
i HE
4 ‘h & lnlt il
custody and transferred to the. NWIPC Id
o \(i:l“]]]i (29 ki S s
On November 20, 2025, Peuttoner!was ordered removed to Senegal and the Irnrmgratlon
e ek Hull mnl» G e g

Judge 15 granted Petitioner 8 apphcatron for. mthholdmg of removal under INA § 241(b)(3),
. J ! 1I| : t ' ! . !

U.S.C. § 1231(b)(3). Douglas Decl 'ﬂ 10 Wong Decl at E*{ 4 (Order of Removal). Pe’utroner d1d ‘ 3

t‘w i glr‘ﬁl'gr f iy UH it (ml e l :
not timely appeal the order of removal tot e Board of Immrgratlon Appeals (“BIA™), makmg th1s ;
'l' i ‘ Ii'* i “E*“ Mo
order of removal admrmstratively ﬁnai on December 22, 2025 the appeal deadline. Douglas- Decl
IR R
!

410, 8 CFR. § 1241. l(e)

tltli."* 't h! ll SR
ERO is currentty pursumg th1rd country emoval optrons for Petitioner. Dougias Decl

‘tft‘i? N l q”t!m u,.i H’ tl el v
94 11-14, On March 26, 2026 ERO beheved that there was a s1gn1ﬁcant likelihood of Pet1t10ner s .

ol W Tl Ir":‘i?i‘ i
removal to Ghana in the reasonablyi foreseeabie future,\a.nd served Petitioner with a Notice of

L Utz i 5‘.';;1 ‘i‘ D
Removal, advising him that ICE mtended to remove him to Ghana. Douglas Decl. § 11; Wong

lw*u n{ \ii‘ !I ll)‘il’ Wl | I(II

Decl. at Ex. 5 (Notlce of Renroval) On the next dey, ERO 1eferred Petitioner’s fear cialrn to

i nz t!l:t w N ms rl:"

USCIS, and USCIS rnade a posttrve determlnatron of'hls fear clarm on April 2, 2026. Douglas ,

Decl. 12

At this time, ERO is contlnulng to pursue other optlons for third country removal. Id. ‘ﬂ i5.

S _3ARGUMENT

';5' (l

includes more than 90 days smce h1s ﬁnal -order of 1emovai ..7). First, Petitioner argues that he
was unlawfully subject to mandatory detentlon under 8 U. S C § 1225(b) from October 6, 2025
through December 22, 2025 desprte bemg detarned under 8 U S. C § 1226(a). See Pet 'ﬂ 81

Second, Petitioner contends that hrs post-order detentlon pursuant to 8 US.C. § 1231(a) from

FEDERAL RESPONDENTS’ RETURN Fo i UNITED STATES ATTORNEY |
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Petmoner was 1n1tlally sub}ect to mandatory detention;‘under 8 U.S.C. § 1225(b) because
;' v
he was an applicant for adm1331on Buem‘ostro-Mendez v, Bondz 166 'F.4th 494, 498 (5th Cir.

,:

2026) (afﬁmung the govemment’s posmon that aliens whg} have not been admitted or are not
[ISTRS )!Li:dil,ltﬁl” :!Iil |§ ATTI

entltled to be admitted to the Unlted States are appllcants for adm1331on who are subject to
s D SRR I Lm b an..'m,qs,' s.u R

mandatory detention under Section 1225(b)(2)(A)) 2 Once P‘etiltlonel s order of removal became
o EEN T ] .’:.i ..u. 'u\‘”:‘f P MG

adlmmstratwely final on December 22, 2025 he becaln?e subjele‘:c tg post—orde1 detention under 8
RS ' : i E,;‘;‘.-f.;:;"':‘-\:..l iN! Eg“ ! I,IH -=,'3 1

US.C. § 1231(a) |

HE R : e
:‘:l EN L _‘_"u

cannot be applied to the former Mosquera C’anmcho v.*Hermonwllo’lNo 2:25-0v-02457-TL-SKV,
_}:;:;’2 Ull( Cd ‘; AR

2026 WL 628297, at *3 (W. D Wash Mar 6 2026) (cmng Unn‘ed States v, Arnette, 329 F. App’x-

Pyt o
Gihu

. w"‘.
\.

vy F ST 13.1}5'.'

2 As the Fifth Circuit recently found, ahens who are pre ent Wlthout admlss on in the United States are “applicants for
admtssxon” as defined in Section 1225(&)(1) B: el ostr o-Mendez, 166 “4th ‘41" 502, The court clarified that an
“applicant for admission” is a person “seeking ﬂdnussmn regardless of whether that person is actively engaged in
admissions procedures when detained. Id:.at 502-06:1:The:Eighth . ercdlt has’ agreed that the two terms are the
same, Avila v. Bondi, No, 25-3248, 2026 WL 819258 at *3 (8th Cir, Mar 25, 2026) (“[Wihile an alien remains an
‘applicant for admlssxon so long as he is preseﬂrt in. t}'le United States and] has not been admitted,’ 8 US.C. §
1225(a8)1), he is also ‘presently seeking admlssmn durmg thas tune regardless of whether he takes “any further

affirmative steps to gain admittance,” Buenrosty o-Mendez, 166 F 4th et 402 ”) 1; :
il s L \.l‘:“ i (I
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himself recognizes the shlﬁ m dctehtllon framcwork across 'the two separate perlods of deténtlon
BRI N i
! |< \ HHE

A s RN t‘ i
See Pet. at 24-25. ”Iherefore Petltxoner S ciaxm challengmg hlS pre -order detention from October 6

l-lit:‘
i ! P H

'.‘, : .,,,‘,

2 ! ‘h,li i
ngmg h1s pre Ihder detention

i B ! o
2, Petitioner’s post-m‘der de entmn 1s constltuhonai under Zadvydas,

il e ‘ ;
y ) :’Hw!!« ]1|n e R
Petitioner’s post-order: ¢ detention IS constatunonally and statutorily lawful because he 1s

,:' R NE .
b -" ||:;|) B

detained pursuant to 8 U, S C I§ :1231(a)(6) A noncmzen may be detained only “for a penod
' ‘ l ':!.f:f;!xl *i i “ i U Lk

for DHS to defain a noncitizen for 31x months followmg entry of a final removal order while it

# IHSIII"':{."
works to remove the noncmzen ﬁom the Umted States Id at 701, The Zadvydas Court recogmzed

\l'

: ]Il] :i'()i E(\‘:'- i i| ” syl
that as the length of detentlon grow i) shdmg scalc of burdens is apphed to assess the contmumg

'Ei“'

reasonable, as the penod of post-removal conﬁnement grows what counts as the reasonably

foreseeable future’ conversely wou!d have to shnnk”) SR

Petitioner’s detention is well—wﬂhm ,the presumptlveiy 1easonable six-month period . under

Zadvydas.

Petitioner has the 1n1t1al burden-t demonstrate that there is “good reason to beheve that

there is no significant 11kehhood of rcmovai in the reasonabiy foreseeable future.” See, e.g.,:
‘g - 7"‘ S :
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; penod of six months that there is -good 3
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corpus relief. 1d. i
(R N

~ Petitioner has failed to meet hlS mrtral burden and does not provrde sufﬁcrent evidence or

b SO L “t bt ,?_

argument to overcome the presumptron that hrs contmued detentron is reasonable. Sun v,
.I‘-,':‘ 1 (5 l 'i } X2 =|1 4,‘*1 f

i t?:] H h
gE #

.Frrst he alleges that there is no mgmﬁcantnhkehhood

it ‘w" by -':-;:fi;

the reasonably foreseeable future-
'u. -

ih:]ll ill‘ |

removal under the INA. Pet 1[ 12 DHS deczsr(on to noti appelal the ﬁnal order of removal does not
RO .-'.‘1 3 'EII‘ [ th u\‘,, 'EE‘IE\"' . .

affect ERO’s abllrty to effectuate Petltr oner 8 removal to e third country

Jporan e ;w}, Al‘i' tew j

future of his removal because DHS' d1d not yet deergr!late a: country of removal for him. Id. Just
-,;:.-.‘” RN nul \,nm sl b i Wik # b

: i ;
four days after the 90- day removal peuod Petrtloner was provrded a'notice of removal to Ghana

.n| i .'; Vol : ,",‘
:::\ql ;“”‘ - i'Jl-

on March 27, 2026, after ERO believed the.t there was zisgmﬁcanthkehhood of removal to Ghana

v i |‘!ﬁ|l'ﬁ|lni ‘li( Uizt
T r it

m the reasonably foreseeable future, Douglas‘ Decl 'ﬁ 1], After Petrtroner was served the Notice of
KRk ..t=.' 3\‘ prc e i LI cip
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il
Removal, he was referred to USCIS for hls fea1 ,clalm‘ on March 28 2026, and USCIS mhde a e

fhr hxm :

J‘,i Hn 1

'I!i i u

“-(‘l ':M‘”

i J‘iwlilg!w ,1 s' %l I nnlu I l ! rwh

§ 241 4(k)(1)(1) Pet‘ ﬁ[ 59 Although DI—IS did not conduct thls review, ERO believed that !there ‘

: “ ‘Iw(’l[ I H\'J% ,e-i‘!;'!ﬂ-
was a significant likelihood of Petitioner’s removal in the reasonably foreseeable future a few days A

after 90-day removal penod had passed-, sFrv1ng Petmoner .w1th & Notice of Removal to Ghana.

!e‘ SN IR A -Ilnw".;;'i
Further, Petltloner S post—order detehtlon '] w1th1n the sxx—month presumpfive period, and ERO

"a

il
Addmonally, the factt at Peﬁ io
TR

does not make his detentlon mdeﬁ‘mte-

H"}_ H
Detention becomes mdeﬁmte m sﬂ:uattons where the country of removal refuses to accept the

nef oes

4 Pursuant to 8 C.E.R. § 241 4(k)(1)(1) t Duector of the D¢l g ntion and Removal Field Office shall conduct a custody '
review for the noncitizen prior to the explrahon of the removal penod to assess whether his temoval “cannot be
accomplished during this period, or' i ] SRk

| UNITED STATES ATTORNEY | .+
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execute removal orders

'h\

Jennmgs 55 F.4th 773, 777 (9th Clr. 2022% (quotmg Tazu b

[P

: BN . 5 ]
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R
S
of a habeas petition,

PO
o :;gaxe

cut

th1s Cowt lacks ju&lSdlCthl’l
‘n:m'(‘.*‘\\ o

For the fonegomg reasons, Federal Bespondents respéctﬁﬁl)) request that this Court deny

o ‘\ ”i\h” K '

x\:J:!
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Umted States Attorney’s Office
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