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Petitioner brings this petition for a writ of habeas corpus pursuant to 28 U S.C. § 2241,
the All Writs Act, 28 LS C. § 1651, and Anticle I. Section 9. of the Constitution of the United

States Petitioner alleges in support of his petition:

~

°N

14 Petitioner Hugo Leonel Ardon Osorio is 1n the physical custody of Respondents at
the Metropolitan Detention Center He now faces unlawtul detention because the Department of
Homeland Security ("DHS™) and the Executive Oftice of Immigration Review ("EOIR™) have
concluded he 1s subject to mandatory detention
2 Petitioner is charged with, inter alia, having entered the United States without
admission or inspection See 8 US.C § 1182(a)0)(ANi)
3 Based on this allegation in Petitioner’s removal proceedings, DHS denied
Petitioner release trom immigration custody. consistent with a new DHS policy issued on July 8,
2025 nstructing all Immigration and Customs Enforcement (ICE) employees to consider anyone
inadmissible under § 1182(a} )X AX1) —i e . those who entered the United States without
admission or inspection 10 be subject to detention under 8 U.S.C. § 1225(b)2)(A) and
therefore ineligible to be released on bond

4 Similarlv, on September 5, 2025, the Board of Immigration Appeals ("BIA™ or
“Board ™) issued a precedent decision, binding on all immigration judges. holding that an
immigration judge has no authority to consider bond requests for any person who entered the
United States without admission See Maner of Yaqure Hurtado, 29 1 & N Dec. 210 (BIA 2025).
The Board determined that such individuals are subject to detention under 8 U S €.

§ 1223(b)2)A) and theretore ineligible to be released on bond
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5, Petitioner’s detention on this basis violates the plain language of the Immigration
and Nationality Act Section 1225(b)2)A) does not apply to individuals like Petitioner who
previously entered and are now residing in the United Siates. Instead, such individuals are
subject 1o a ditferent statute, § 1226(a), that allows tor release on conditional parole or bond and
requires an individualized determination upon arrest That statute expressly applies 1o people
who. like Petitioner, are charged as inadmissible for having entered the United States without
mspection

0 Petitioner’s confinement is unlawful- -as confirmed by a cascade of decisions,
including within this District, that have rejected Respondents” interpretation of Section
1225(b}2) Accordingly. he brings this petition seeking immediate and unconditional release. He
also asks this Court to enjoin his transter outside this District Local 1814, Intern.
Longshoremen s Assn, ALL-CHO v New York Shipping Ass n, Tne . 963 F.2d 1224, 1237 (2d Cir.
1992) ("Once the district court acquires jurisdiction over the subject matter of, and the parties to.
the litigation. the Al Writs Act [28 U S C § 1651] autherizes a federal court to protect that
Jurisdiction™ (cleaned up)). Khalil v. Jovee, No. 2:25-¢cv-1963 (MEF) (D N1 ) Mar 19, 2025),
ECF No 81 (enjoining transter and removal of an immigration habeas petitioner under the All
Writs Act). Alternatively, Petitioner respecttully asks the Court to issue an order to show cause
and hold a heanng pursuant 1o 28 U S €. § 2243 on the expedited basis set forth in the statute.

during which the Court should (1) find that Petitioner’s detention violates federal law and (2)

order s release

12
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PARTIES
7. Petinoner Hugo Leonel Ardon Osorio is alleged to be a citizen of Guatemala who

has been in immigration detention since February 4, 2026 Petitioner is unable to obtain review
o his custody by an immigration judge. pursuant to the Board's decision in Matier of Yajure
Hurtado. 291 & N Dec 216 (BIA 2025)

I Respondent LADEON FRANCIS is named in his ofTicial capacity as the Field
Otfice Director for ICE’s New York Field Office He is responsible tor the administration of
mmigration laws and the execution of detention warrants and removal orders

2 Respondent RUAL MALDONADO Jr.is named in his othicial capacity as the

Warden of the Mewopolitan Detention Center

3 Respondent PAMELA BONDI is named in her ofticial capacity as the Attorney
General of the United States. She is responsible for the policies and operations of the DOJ

4 Respondent KRISTENOENM is named in her official capacity as the Secretary of
DHS. She directs each of the component agencies within DHS_ including ICE.

5 Respondent TODD M LYONS is named in his oflicial capacity as Acting
Director of ICE He directs ICE operations and is responsible tor the administration of the
immigration laws

JURISDICTION AND VENUE

0 The Court has subject matter jurisdiction pursuant to 28 US € § 2241 (habeas
corpus). 28 U S C§ 1331 (federal question), Artcle I, § 9 ¢l 2 of the United States
Constitution (Suspension Clause). and 28 US € § 1651 (All Writs Act).

7 The federal district courts have jurisdiction to hear habeas corpus claims by

-
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noncitizens challenge the lawfulness of their detention by DHS. See, ¢.¢.. Demore v, Kin, 538
US S10.510-17 (2003). Zadvvdas v Davis, 333 ULS 678,087 (2001)

8 Pursuant 1o Braden v 30th Judicial Circuit Court of Kenieky, 410 US 484,
493-500 (1973). venue is proper in this District under 28 U S C. § 2241 and 28 U S C § 15391,
Petitioner is incarcerated at Metropolitan Detention Center, within this District; the ICE oftice
that controls the location of his detention is based in New York City: and a substantial part of the
events giving rise 1o the claims and relevant facts occurred in this District.

9 Petiioner 1s not required to exhaust administrative remedies because doing so
would be tutile

10 Exhaustion of administrativ e remedies in immigration detention cases is
considered a prudential concern. rather than a statutory requivement. Quinntanilla v Decker, No.
21 Gy H17(GBD). 2021 WL 707062 at *2(S.DNY Feb 22, 2021) (citing Joseph v Decker,
No 18 Civ 2040 (RA). 2018 WL 6075007, at *3(S.D N Y. Nov. 21.2018)).

I Such exhaustion may be excused when any of the following apply: (1) available
remedies provide no genuine opportunity for adequate relief: (2) irreparable injury may occur
without immediate judicial relief. (3) administrative appeal would be tutile. and (4) in certain
instances a plaintit! has raised a substantial constitutional question ™ Beharry v Asheroft, 329
FAd S o2(2d Cir 2003)

2 Petittoner s case meets every requirement. Not only will he face irreparable injury
if" his detention continues. and not only does his petition raise substantial constitutional
questions, but intervening events have rendered administrative appeal futile and unable to

provide a genuine opportunity for adequate relief
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3. On September §, 2025, the Board decided AMarter of Yajure Hurtado, a
precedential decision finding that all noncitizens who. like Petitioner. have not been admitted to
the United States are per se ineligible for bond. even if they are neither a danger nor a flight risk.
20L& N Dec 210 (BIA 2025). Thus, the BIA will be bound to find that Petitioner is subject to
mandatory detention under 8 US.C.§ 1225(b) 21 A) and deny him release. This is true although
the overwhelming majority ot district courts in the country that have heard a challenge to this

reading of the statute has rejected 1t out of hand

14 Petitioner has resided in the United States since May 30, 2005 and lives in

Greenport. New York

N

On February 4, 2026, Petitoner was arrested when he was in his car, on his way
to work. waiting to board the Greenport ferry to Shelter Island NY, when an agent knocked on
his window and asked foridentification and then proceeded 1o arrest him

6 On his way to the processing center the agent showed a picture of someone else

and told him they were looking for this other person. establishing that they had no basis for
stopping or arresting the Petitioner as they had no warrant for his arrest. Additionally, the agemt
said to Petitioner that it was not him they were looking for

17 Petiioner has never been arrested or contacted by ICE or CBP, he had entered the
United States in 2005 undetected Petitioner is now detained at the Metropolitan Detention

Center. located in Brooklvn New York

18, DHN placed Petitioner in removal proceedings before the 201 Varick Street
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Immigration Court pursuant to 8 US €. § 1229 ICE has chareed Petitioner with. inter aliu,

bemng inadmissible under 8 US.C § TI82(ajo ) ANi) as someone who entered the United States

without inspection

19 Petitioner has been working for the same employer tor the last 19 vears, he is

marned and has four US citizen childran H
»— Petitioner s the sole provider of his family as ind her main

___—

Job is 1o care for the children: Petitioner has never been arrested and has never commitied a

crime Petitioner is neither a thght risk nor a danger to the community
20 Pursvant 1o Matier of Yajure Hurtado, the immigration judge is unable to consider
Petitoner’s bond request
21 As a result, Petitioner remains in detention Without relief from this court. he
faces the prospect of months. or even vears. in immigration custody, separated from his family
and community

LEGAL BACRGROUND

Immigration Detention Framework
8 Ihe INA presenbes three basic forms of detention for the vast majority of
noncitizens in removal proceedings

9 First. 8 US € § 1226 authorizes the detention of noncitizens in standard removal
proceedings before an 11 See 8 US € § 1229 Individuals in § 1220(a) detention are generally
entitled 1o a bond hearnng at the outset of their detention. see 8 C F.R. 8§ 1003 19(a), 12306.1(d),

while noncitizens who have been arrested, charged with, or convicted of certain crimes are

subject to mandatorny detention. see 8 US.C ¥ 12206(¢)

O
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10 Second. the INA provides for mandatory detention of noncitizens subject to
expedited removal under 8 US C 8 1225¢b)( 1) and tor other recent arrivals seeking admission
referred to under § 1225(b)2).

I Last. the INA also provides tor detention of noncitizens who have been ordered

removed. including idividuals in withholding-only proceedings, see 8 US . C § 123 1(a)~(b)

12 This case concerns the detention provisions at §§ 12206(a) and 1225(b)(2)

I3 Detention under Section 1226(a) is discretionary. not mandatory; the government

“may release the [noncitizen] on - (A)a bond of at Ieast $1.300 with security approved by, and
containing conditions prescribed by, the Attorney General: or (B) conditional parole| |” 8
U SCYI220(aN2)A) (B)20

14 Under the Section 1226 framework. release is appropriate where a noncitizen
“demonstrate] s| to the satstaction of the ofticer that such release would not pose a danger o
property or persons, and that the [noncitizen] is likely to appear for any future proceeding ™ 8
CER § 1230 Hend) See Telesaca v Decker 458 F Supp. 3d 224, 241 (S.D N Y. 2020) ("8
US O X 12260a) and its implementing regulations require 1CE otficials 1o make an
individualized custody determination™). see also Lopez Bennez v Francis, No 25-CV-5937 2025
WL 2371588 at *20(S D NY Aug 13, 2025) If. after an individualized consideration, ICE
chooses to detain the noncitizen pursuant to Section 1226(a) pending remov al proceedings, the
individual may ask for a bond redetermination hearing before the immigration judge. 8 C FR
S1005 19

15 In contrast with Section 1226, which applies to “certain [noncitizens] already in

the county.” Jermngs, 383 US at 289 (emphasis added). Section 1225(b) governs detention of

noncitizens seeking entry into the United States (i ¢ . “applicants for admission™) [n other words,
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Section 1225(b) mandates detention tor those noncitizens subject to it. and they are not eligible
to be considered for release

16 Section 1225(b)2)A) applies to a narrower subset of applicants for admission. It
provides that. “if the examining officer determines that a[ | [noncitizen] seckig admission is not
clearly and bevond a doubt entitled to be admitted. the [noncitizen] shall be detcned for a
proceeding under section 1229a of this title ™ 8 LS. C§ 1225(b)2)(A) (emphasis added).

17

For decades after the enactment of detention provisions at § 1226(a) and

§ 1225(b)2). people who entered the country without inspection but who were already in the

United States at the time of an ICE arrest were detained under § 12206(a) rather than
S 1225b)2) See Inspection and Expedited Removal of Aliens. Detention and Removal of
Aliens: Conduct of Removal Proceedings. Asylum Procedures, 62 Fed Reg 10312, 10323 (Mar.
0. 1997) As the Supreme Court has made clear. “Section 1220(a) sets out the default rule: The
Attorney General may issue a warrant tor the arrest and detention ot an [noncitizen] “pending a
decision on whether the [noncitizen] is to be removed trom the United States.”™ Jennings, 583
'S at 287-84

IS On duly 82025 1CLE “in coordimation with™ DOJ. announced a new policy ' that
rejected well-established understanding of the statutory framework and reversed decades of
practice The policy claims that all persons who entered the United States without inspection
shall now be subject 1o mandatory detention provision under § 1225(b)(2) ). regardless of when
a person is apprehended and atlects those who have resided in the United States tor months,

vears. and even decades

" Avarlable ar

https - www aila ore library ice-memo-interim-guidance-egarding-detention-authority-tor-applic
ations-tor-admission
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19 On Seprtember S, 2025 the BIA adopted this same position in a pubhished
decision, Manrer of Yapure Hurtado There, the Board held that all noncitizens who entered ihe

United States without admission or parole are subject to detention under § 1225(b)Y2)A) and are

ineligible tor 1) bond hearings.

20 Since Respondents adopted their new policy. almost every district court that has

confronted this issue “has concluded that the government’s [new | position belics the statutory

text of the INA. canons of statutory interpretation, legislative history, and longstanding agency

practice ” Rodrignez, 2025 WL 2782409 at * 1 (collecting 22 recent cases tinding against the

covernment’s interpretation). see also Hyppolie v Noem, No. 25-CV-4304 (NRM), 2025 WI.

TSeeceg Lopez Beniez vz Francis, 25 CIV 3037 (DEH), 2023 WL 2371588 (S D NY. Aug. 13.
2025). Barbosa Da Custha v Monnz, 6.25-cv-00332 (MAV) (W DN Y Oct. 20, 2025). Aceros, v
Aaiser: cral.  25-CN-00924 (ENIC), 2025 WL 2637503 (N D Cal. Sept 12, 2025). Maldonado
Tazquez v Feclev: 225-CN-01TS42-REB (EJY). 2025 WL 2670082 (D Nev Sept 17, 2025),
Romero v Hvde, CN 25211631 (BEM), 2025 WL 2403827 (1D Mass. Aug 19, 2025), Martine: v,
Hvde, CN 2511013 (BENTD), 2025 WL 2084238 (D Mass, Julv 240 2025) (denving government's
motion for reconsideration). Ciomes v [vde, No 1 25-CN=11571 (JEK), 2023 WL 18069299 (D.
Mass July 7. 2025) dos Scanos v Lyons, No o 1 25-CV-12052 (JEK ). 2025 W1 2370988 (D.
Mass Aug 14, 2025) Rosado v Pagneroa, No CV 25-02157 PHX DLR (CDB). 2025 WL
2337009(D Anz Aug 2028 report and recommendation adopred sub nom. Rocha Rosado
voligneroa, No CN-25-02157-PHX-DLR (CDB), 2025 WL 2349133 (D Aniz Aug. 13, 2025),
Agdar Maldonado v Ofson, -—- F-Supp 3d --=<, 2028 WL 2374411 (D Minn. Aug. 15, 2025),
Lelasguez Salazar v Dedos, Noo 25-ev-835, 2025 WL 2676720 (D N ML Sept 17, 2025), Beliran
Barrera v Tmdall, 3 25-CN=-541 (RG). 2025 WL 2600565 (W D Ky Sept 19, 2025),
Lopez-Campox v Raverafi, 2 25-CV-12480, 2025 WL 2490379 (E.D. Mich. Aug. 29, 2025).
Reves v Kaverafi,, No 25-CNV-12540, 2025 WL 2000425 (E.D. Mich. Sept. 9. 2025); Jimenez v
O Bertn, Harden. 25-CV-320-1.M-AJ, 2025 WL 2639390 (D N H Sept. 8. 2025). Chogllo
Chapla v Scorr, 2225-CN-00437 (SDN). 2025 WE 2088541 (D Me Sept 21, 2025),
Arrazola-Gonzalez v Nocm . Noo 5:25-CV-01789-0DW (DFMX), 2025 WL, 2379285 (C.D Cal
Aug. 15.2025) (granting individualized bond hearings on ex parte motion tor temporary
restraimng order atter finding likelihood of success). Mosgueda v Noem S 25- CV-02304 CAS
(BEN). 2025 WL 2391530 (C D, Cal Sept 8. 2025) (same). Nosiah v drump, CV 3.25-1093,
2025 WL 24721536 (W D La Aug 27.2025) (same). Carcta Jimenez v Kramer No.

4 23CVIT62. 2028 WL 2374223 (D Neb Aug 14, 2025) (granting reliel from stay of bond
order pending BIA appeal). Mavo Awmcasto ve Kramer, 2025 WL 2374224 (D) Neb. Aug. 14,
2025) (same)

<)
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2829511 (1 DNCY. Oct. 0, 2025) (finding that the government cannot point to an Article I11 court
that has adopted their expansive construction of § 1225b)2)). Artiga v Genalo, No.
25-CV-S208 (OBEND, 2025 WL 2820454 (E. D NUY Oct 5, 2025) (same)

22 Courts have uniformly rejected DHS's and EOIR s new interpretation because it
defies the INA The government’s recently adopted position also ignores the text of § 1225(b)(2).
For § 12252y to apply, an examining immigration ofticer must make three separate
determimations. that a personis ) an applicant for admission, 2) seeking admission, and 3) not
clearly and bevond a doubt entitled to be admitted Section 1225¢a)( 1) defines an ~applicant for

admission”™ as |a noncitizen

present in the United States who has not been admitted or who
arrives in the United States ™ The term “secking admission . necessarilv implies some sort of
present-tense action = Mearimez v Hyvde, Noo CV 252116105 (BEM), 2025 WL 2084238, at *6 (D.
Mass Julv 24, 2025) The government’s interpretation that all inadmissible individuals are
“seeking admission” within the meaning of § 1225(b) renders the meaning of the term identical
to the statutonly defined term “applicant for admission ™ Such an interpretation violates rule of
surplusage and negates the plain meaning ol text

23 The legislative history further shows that § 1220(a) was intended to “restate[] the
[then-Jcurrent provisions in section 242(a) 1) regarding the authority of the Attorney General to
arrest, detain, and release on bond an alien who is not lawfully in the United States ™ Rodrignes
v Bostoch, 779 F Supp. 3d 123901260 (W D Wash 2025) (quoting LR Rep No. 104-469_ at
229 (1990)) Indeed. shortly atter HRIRA's enactment. the former fmmigration and
Naturalization Service and the Executive Otfice tor Immuigraton Review ("EOIR.™ which houses
the Immigration Couwrts and BIA) issued an interim rule to implement the statute that expressly

stated ~Despite being applicants for admission, aliens who are present without having been

10
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admitted or paroled (formerly referred 1o as aliens who entered without inspection) will be
chigible for bond and bond redetermination ™ 62 Fed Reg 10312, 10323 (Mar 6. 1997).

24 Thus, for almost 30 vears, all participants in the immigration system have
understood that people arrested inside the United States gencerally fall within § 1220 for detention
purposes and theretore. unless subject to bars not applicable here. are required to receive a bond
hearing upon request - even il they inttially entered the country without permission. Such a
longstanding and consistent interpretation “is powerful evidence that interpreting the Act in [this)
wanv s natural and reasonable ™ Abhramski v United Statex. 373 US 169,203 (2014) (Scalia, ) |
dissenting). see alse Bankamerica Corp.v U nned Stares, 462 US 1220 130 (1983) (relying in
part on Cover 60 vears” of government iterpretation and practice to reject government’s new
proposed interpretation of the law at issue)

DS The ERA amendments to § 1226 that occurred just this vear, § 119, 139 Stat. 3.
also confirmed widespread understandimg that individuals not admitted or paroled were still
detamed pursuant to ¥ 12200a) 11 they were detaned whive already in the United States. Congress
expresshvincluded madmissible individuals who have been convicted of certain crimes as subject
to mandatory detention under § 12260 D(E) Again, it everv noncitizen who was present
without bemng admitted was already subject to mandatory detention under § 1225(b)(2). Congress
would hav e had no reason 1o pass an entirely new provision in order to make those individual
subject to mandaton detention under § 1226c¢) k) i they committed one of the listed crimes

20 Petinoner was arrested alter 20 vears of continuous presence in the United States,
not while “seeking adnuission ™ Further, he will be tiling a Cancellation of Removal that is not
legally considered a process of “seeking admission ™ See Topez Benitez v Francis, No 25 CIV

SOIT(DEH). 2025 WL 2371588 at “0n 7(S D NY Aug 13 2025) Garcia-N endez v Lynch.
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788 F3d 1058 (nh Cir 2015)

1 \cceordimgly. the mandatory detention provision of § 1225(b)(2)(A) does not
apply to people hike Petiioner, who have already entered and were residing in the United States
at the time they were apprehended. His detention is governed by § 1220(a). and his continued
detention under § 1225¢b)2) is in excess of statutory authority and wlira vires,

Noncitizens” Procedural Due Process Rights

28 The Due Process Clause of the Fitth Amendment entitles noncitizens to due
process of law Reno v P lores. SOT LTS 292300 (1993) - As clearly enunciated by the Supreme
Court. the protection of the Due Process Clause applies 1o noncitizens in the United States
“whether their presence here is lawfulunlaw ful. temporary, or permanent ™ Zadvydas v, Davis,
S33 U S 078 693 (2000) (citations omitted)

24 Stated simply. “while [DHS] might want 1o enforee this country’s immigration
laws efficiently. it cannot do that at the expense of fairness and due process ™ (eesay v
Nurzdorfer. No. 25-CN-267. 2023 WL 1284720 at *T (WD N Y, Mav 2. 2025) (eiting Unired
Stantes ex.vel. Accardi v Shanghessy. 347 ULS 200, 266 08 (1954))

30 Further, noncitizens are entitled to procedural due process protections, even in the
Face of policy shitls between administratons While a “new administration can change the
rules it cannot change them and make up new rules as it goes along when the new rules
abridge constitutional vights ™ Telasquez v Kirzdorfer, No, 25-CV-493, 2025 WL 1953790, at
AW D NY Jul To, 202%)

&l In the context of immigratnon detention due process claims, the Second Circuit

has apphied the three-factor balancing test set torth in Mathew s v Fldridge 1o determine what due

process requires  These factors are: (1) “the private interest that will be atlected by the official
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action™, (1) “the risk of an erroneous deprivation of such mterest through the procedures used.
and the probable value it anv, of additonal or substitute procedural safecuards™ and (i) “the
Government s interest. including the function involved and the fiscal and administrative burdens

that the addinonal or substitute procedural requirement would entail = T elasco Lopez v Decker,

OTS B AA R4ZRS T (2d Car 2020),

12

In hight of a noncitizen’s due process nghis and the procedural rights conterred by
Section 1226¢a) and the implementing regulations. a decision 1o detain a noncitizen requires an
mdividualized determmation as to the noncitizen’s risk of flight and danger to the community.
See Telesaca v Decher. Noo 20-CN=1803 458 F Supp. 3d 224, 235 (S D NY 2020); Lopes
Bennez, 2025 W sy at T1os Kellvv dlmodovar . No 25-CV-0448. 2025 WL 2381591 at
FISDNY Aug 132025)

33 Under the Marhews rubrie. freedom from imprisonment. physical restraint, or
other forms ol government custody is “the most elemental of liberty interests ™ Hamdi v:
Rumsfeld 342 US S0T7 3202004y, Lopez Beniez, 2023 WL 2371588 at #9 (7[Pettioner]
invokes the most sienificant liberty interest there is- —the interest in being free from
imprisonment’ ) (quoting Telasco Lopez v Decker . 978 F 3d 8420851 (2d Cir 2020)) (citing
Hamdi, 332 U8 a0 329, Ortega v Bonnar . 415 F Supp. 3d 963, 909 (N.D. Cal Nov. 22, 2019)
(noncitizens moimmigraton custody had an arguablv even greater libeny interest in remaining
out of detenuion than criminal parolees who required due process protection).

34 With respect to the second Mathew s tactor, given the strong liberty interest at
stake. the Fitth Amendment’s cuarantee of due process requires at least some notice and an

opportunity to be heard betore a person can be placed in immigration detention. frump v.

SO G 004 TS 670,673 (2025). Further. due process requires that “notice must be atforded
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within a reasonable time and in such manner as will allow [noncitizens) 1o actually seek .
rehef] 17 /d
3s For the third Marhews factor, “the Attorney General's discretion to detain
individuals under 8 US €8 1220(a) is valid where it advances a legitimate government
purpose © claseo fopez 078 F 3d at 854 The recognized gov ernment interests in immigration
detention are “ensuring the appearance of [noncitizens| at future immigration proceedings™ and
“preventing danger 1o the community.”™ Zadvydas, 333 U'S at 690 Absent evidence in the
record that a noncitizen is dangerous. and in situations when the noncitizen has appeared for
immigration proceedimgs, district courts have held that the government cannot demonstrate a
stenificant imterest i thew detention Sce Lopez Benrrez, 202~ W1 2371588 at * 130 Tuldez, No
2RO DT 202 WHTT07737 at *HS. DNY Jun 18 2025)
Recent decisions by tederal courts in various jurisdictions contirm that due
process requites the government to make individualized determinations to detain noncitizens and
give them notice and a meaningful opportunity 1o be heard when challenging their detention
Further. i1 a noncitizen does not recenne mdiv idualized consideration pre-deprivation, his due
process rights are nrevocably violated. and no amount of procedure provided post-detention can
remedy that violanon Seec e Fopez Benrez, 20253 WE 237 1ES88 at * 14 (" Given the nature of
the constitutional violation Mr Lopez Benitez sustained here 1 e Respondents” failure to
conduct anmy kind ol individualized assessment before detaining him-—any post-deprivation
review by an immizration judge would be madequate 7): see also Clupaniniza-Sisalema, 2025 WL
1927931 a1 *3 (tfinding bond “hearing is no substitute for the requirement that 1CE engage in a
deliberative process prior to, or contemporancous with, the imitial decision o strip a person of the

freedom that hes at the heart of the Due Process Clause 7) (¢itation modilied). Kelh, 2025 WL

14
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2RS0T ar ™3 (same)

37 \s a result. counts have ordered a noncitizen's immediate release where their
pre-detention due process rights have been violated Here immediate release is appropriate
because Respondents have not — and cannot — show that they conducted an individualized
determimanion regarding Peationer before his summary arvest while in his car on his way to work.
Couv Ceonmes v Dieleon No 25 CIV 9283 (AT 2025 WL 3200491 at *6 (S DNY Nov 14,
2025 (ordermge immediate release where petiioner’s first encounter with ICE was a detention
without an idividuahzed determimation). Perez elasquez v Noem . No 25 CIN 0338 (AT),
2025 WL 37073200 at " (S DN Y Dec 22 2025) (same). Campos v Deleon. No. 25-CV-10099
(L) 2028 WE 3ST200at *2(S DN Y Dec 8 2025) (eollecting cases)

N Respondents reliance on Secton 1225(b i 2) s mandatory detention provision
establishes their decision to forgo any evaluation of whether Petitioner’s circumstances would
otherwise warrant detention under Section 1226, which provides the sole lawful authority for
detaming individuals residing in the U S

RV In the alternanve, Pentioner seehs at a mimimum a bond hearing at which
Respondents bear the burden of justitving his continued detention by clear and convincing
evidence Sce Telasco Lopez v Decker 978 1 3d 8420851 (2d Cir 2020) Although he submits
this s msutticient (o vindicate the nimense due-process violation inherent in his race-based

detennon. a bond heanng is a mechanism to miticate his continued unlawful confinement
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CLAIMS FOR RELIEF

FIRST CAUSE OF ACTION:

VIOEATION OF THE IMMIGRATION AND NATIONALITY ACT. 8 US.C. § 1226(a)
AND IMPLEMENTING REGULATIONS

40 Petinoner realleges and incorporates by reference cach and every allegation contained
above

41 Because Petitoner is not “seeking admission.” he is not lawfully detained under 8 U S C.
3 1225(b) 2y and his detention pursuant to that statute 1s wlira vires and not lawtul.

42 Rather. the proper statutory interpretation of the INA | consistent with decades of practice,

15 that anaindividual in Peationer’s circumstances who is placed into removal proceedings

is detamed under 8 U S C 8 1220(a)

SECOND CAUSE OF ACTION:
ICE'S FAILURE TO EXERCISE ITS DISCRETION VIOLATES DUE PROCESS AND
FHE ININHGRATION AND NATIONALITY ACT
LS. CONSTOAMENDO N 8 ULS.CL§ 1220(a)
Petiioner realleges and incorporates by reterence each and every allegation contained
above
44 Because Petittoner was detained by 1CE under a discretionary statute, 8 U S.C§ 12206(a),
the azeney was required to exercise its discretion in decrding whether or not to detain him
However because 1CLE arrested and detaimed Petioner under 8 U S €. § 1225(b)(2), the
ageney necessarily failed 1o exercise its diseretion
45 By retusing to exercise any discretion at allin his case. [CE denied Petitioner the process
that he was due under the diseretionary detention statnte. violating both the statute itself

and the Due Process Clause of the Constitution

o
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40

17

THIRD CAUSE OF ACTION:
VIOLATION OF THE FOURTH AMENDMENT TO THE CONSTITUTION

(Freedom from Unlawful Stop and Seizure)

Petmoner realleges and mcorporates by reterence each and every allegation contained
above
Fhe Fourth Amendment protects “the right of the people 1o be secure in their persons .
agamst unrcasonable searches and seizures™ and establishes that “no Warrants shall issue,
but upon probable cause. supported by Oath or atfirmation. and particularly describing .
the persons or things to be seized 7 1S Const amend IV
Exceptat the border and its functional equoivalents: the Fourth Amendment prohibits
Respondents from conducting a detentiy ¢ stop to question a person without reasonable
suspicton that a person is a noncitizen unlawfully i the United States. See Unired States
vobrrgnom-Vonce 422 008 8750884 (1973) The Government bears the burden of
providine “specific and articulable facts™ 1o support reasonable suspicion. See ferry v
o 39208 121 (1968) The race of an individual cannot itselt create reasonable
suspicion. even for a temporary stop U nied Steies v Brignoni-0tonce . 422 U S 873, 887
CI973) Nocwm v Tasquez Perdomao. No 250109 - S ('t ---- 2023 W 25385037 at *3
(Sep 8. 2025 (Kavanaugh, ). concurring) Officers lacked reasonable suspicion to even

approach Petinoner. and certamly lacked probable cause to arrest him
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49 [T o establish reasonable suspicion. an olticer cannot rely solely on generalizations that,
M accepted. would cast suspicion on large seements of the law-abiding population.”
Uiiied Stevves v Nanzo=Jurado 337 1 3d 928935 (Oth Cir, 2000); scee alsa Nocem v
!i:.u,mc: Pevdomo. 600 U S (2025), 2025 W, 25850637, at *3 (Kav anaugIL 1.
concurring) (" To be clear, apparent ethnicity alone cannot furmish reasonable
suspicton] 7y

S0 Petitioner s detention had no basis 1o stop. search and detain petitioner apart from his

race Rather. his detention was part of a coordinated. indiscriminate sweep of individuals

who appeared to be of Hispanic descent in certain communities of New York City.

Hispanic individuals are stopped. detained. questioned. and in some cases threatened

bascd solely on their race

Petittoner s detention violates the Fourth Amendment because he was arrested without

probable cause ora proper warrant. Nee, e Ganes Toa v Noem. Noo 1 25-CV-00855,

2025 WL 2581710 at 3 4 (D NN Sept 302025) (finding habeas petitioner’s Fourth

Amendment clamm likely to succeed in showing arrest and continued detention

unconstitutional when Respondents tailed 1o make a probable cause determination betore

re-airesting and detainig noncitizen in removal proceedings)

"4
J

Fhe appropriate remedy tor this violation is release from detentuon. See, g, Rosado,
2025 W 2337099, at “ IR report and recommendation adopred . 2025 WE 2349133

(ordering habeas petitioner’s “release from detention granted because her Fourth

Amendment rights were violated ™)
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FOURTH CAUSE OF ACTION:

VIOLATION OF THE INMIGRATION AND NATIONALITY ACT, 8 US.C. § 1226(a),
AND IMPLEMENTING REGULATIONS

i
‘*d

Petioner realleges and incorporates by reterence each and eveny allegation contained
above
Upon imtormation and belief. Respondents are currently detaining Petitioner pursuant to 8
US O P225b ) 2), s mandatory detention authorin
However Petiioner was, atthe time of his arrest and detention by Respondents, not
seeking admission to the United States He was clhready residing in the United States
Section 1220 governs the detention of individuals residing within the United States, like
-Pentoner and implements a diseretionany detention regime with the opportunity for
release
S0 Because Pettioner detention should be governed by Section 1220, the application of the
mandatory detention statute, 8 U S € §1225(b), to Petiioner 1s unlaw tul under the

Immizration and Nauonahity Act

FIFTH CAUSE OF ACTION:

VIOLATION OF THE ADMINISTRATIVE PROCEDURE ACT,
SULS.C.§ 706(2)iN)

37 Petitoner reallegcs and incorporates by reference cach and every allegation contained
above
S8 The Ndmimistrativ e Procedure Act prohibits ageney action which is arbitrary and

capricious or contrary tolaw. ST S C § 706(2)(\)

|0
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o0

6l

ICE ofticers” authority to conduct warrantless arrests is prescribed in 8 US €
1337can2) That statute requires that oflicers have “reason to believe™ a person is in the
LU'S mviolation of laws and “is likely to escape belore a warrant can be obtained for his
arrest  That assessment must be mdividualized
On information and beliefl no individualized assessment of flight risk was conducted for
petinoner and Respondents did not have probable cause to believe he was likely to escape
betore a warrant could be obtained
Instead. his detention was part ol an operation to stop. gquestion and detain Hispanic New
Yorkers based solely on their race. work commuate patterns. and presence in certain
neichborhoods of New York Respondents™ policy and practice of making warrantless
arrests without the required individualized Mlight risk analysis is “tinal agency action™ that
violates the ddministrative Procedure Act. See Fascobar Molma, 2023 WL 3405518, at *2
crenjoinfing | preliminarily detendants from continuing any policy or practice of
conducting warrantless civil immigration arrests in the Distniet without making
ndnidualized probable cause determinations as to cach arrestee’s risk of escape. as
required by 8 UES C 8 1357(a)2)7) The appropriate remedy is release See also

L2301 Supp. 3d 934,945 (D NMinn. 2017) (" because no warrant
was issued for Orellana’s arrest. Orellana’s arrest and continued detention is lawful only
i otticers acted within their statutory authority For aflecting a warrantless arrest [under]
Section 13377 and “[tjhere is || no evidence that 1CE or any other immigration officer
had probable cause 1o believe that Orellana was “likelv to escape before a warrant can be
obtained for s arrest.” the second halt” of what 1s needed betore a warrantless arrest

under § 1337(a)n2) s lawlul™)

20
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02 Anaction is an abuse of discretion if the agencey “entirely failed to consider an important

B!

aspect of the problem, oftered an explanation for its decision that runs counter to the
evidence betore the agencey. or is so implausible that it could not be ascribed to a
ditterence inview or the product of ageney expertise ™ Nat 1 Ass ‘i of Home Builders v
Deets.of Wildhife SSTUS 0440 058 (2007) (guoing Motor Telicle Mfis, Ass'nof ULS.,
ey Seare arme M. Awto. Ins. Co 403 U'S 2043 (1983)) An agency must articulate
“asatistactony explanation” for its acton, “including a rational connection between Jhe
Facts tound and the choice made ™ Dep v of Come v New York, 388 U'S 752,773 (2019)

(enation omitted)

3. Respondents” decision 1o detain Petinoner and suddenly subject him to mandatory

detention under Section 1225(b W 2y as a result ot their indiscriminate stop operation,

irrespective Petiioner’s individual circumstances, is arbitrany and capricious and contrary
1o law
Respondents” campaign of race-based stops of New Yorkers who appear to be Hispanic is

also arbitrary and capricious. contrary to law . and unconstitutional

PRAYER FOR RELIEF

WHEREFORE. Peutioner respectiully requests that this Count

EY

\ssume jurisdiction o er this matter.
Emom Respondents from transterting Petinoner outside the junsdiction of this Court or

removing him from the United States pending the resolution of this case, pursuant to the

Al Wiies A

CSee Local 1814, tmern. Longshoremen s Ass n, A1L-CHO v New Yok Shipping Ass i, Ine . 9635
F2d 1224, 1237 (2d Cir 1992y ¢7Once the district court acquires jurisdiction over the subject

X
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‘vl

Issue a writ of habeas corpus directing Respondents to immediately release Petitioner
from custody without any additional restraints on his liberty, and enjoining any
re-detenuon Tor at least seven davs alter release:
In the alternativ e, the Court should conduct a constitutionally adequate. individualized
bond hearing tor the Petiioner within fourteen davs. 11 instead. Respondents are ordered
Lo carny out such a hearing in front of an impantial adjudicator. the Court should direct
that at that hearing
a  1CE must bear the burden of establishing by clear and convincing evidence that
continued detention is justitied.
b The adjadicator must meaningtully consider alternatives to imprisonment such as
release on recognizance, parole o electronic monitoring, and
¢ The adiudicator must meaningtully consider Petitioner’s ability to pay if setting a
monetary bond
Award Petironer costs and reasonable attormeys™ fees in this action as provided tor by the
Lqual Access to Justice Act 28 U S O 8 24120 and

¢ Grant such further reliet as the Court deems just and proper

matter ol and the parties to. the litigation. the A Writs Act [28 U'S € § 1651] awhorizes a
ederal court to protect that yurisdicton™ (cleaned up). Khalil v Jovee. Noo 1:25-cv- 1935 (JMF)
(SDNY Nar 10,2025 ECF No. 9 See also Ovder. Oznrk v Hyde., No. 25-¢v-374 at 68
(WKS) (D V't Apr 18, 2023) ECEF No 104 cordering Petioner’s transter from Louisiana back
to Vermont)

)
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Respecttully Submitted.

Dated Februan 24,2020 s Devora Maidedl
Brookhn, \NY Signature block

Pres Bonio ( IHHH\'I.'I"UI' Pennioner

VERIFICATION BY SOMEONE ACTING ON PETITIONER'S BEHALF PURSUANT
TO 28 US.C. § 2242,

I Devora Mandell. am submitiing this vertficaton on behalt ol the Petitioner as an
attorney for Penoner T has ¢ discussed with the Petiioner s immigration attorney the events
described i the Petiion: Based on those discussions, | Fereby venity that the statements made in
the forezomg Petiion for Writ of Habeas Corpus are true and correet 1o the best of my
knowledue

Dated Februany 24, 2026 s Devera Nandel!

Brooklvn NY Devora Mandell Attornes at Law
22 North Madison Avenue
Spring Vallev. NY 10077




