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United States District Court
Western District of Texas
El Paso Division

Glenda Micaela Perez Agustin,
Petitioner,

V. Case No. 3:26-cv-00453-KC

Kristi Noem, et al.,
Respondents.

Federal Respondents’ Response in Opposition to Petitioner’s Motion
To Enforce

Federal Respondents hereby submit their Response in Opposition to Petitioner’s Motion to
Enforce, ECF No. 7, filed on April 6, 2026. In support thereof, Respondents would respectfully
show the Court the following.

L Introduction and Procedural Background

On February 26, 2026, the Court entered an order granting in part Petitioner’s petition for
writ of habeas corpus, and ordered that on or before March 5, 2026, Petitioner be provided a bond
hearing or be released from custody under reasonable conditions of supervision. ECF No. 4, at pg.
3. The Court further ordered Respondents file notice with the Court on or before March 5, 2026,
regarding Petitioner’s release status. Id. Respondents filed a status report on March 5, 2026,
informing the Court that Petitioner was granted release from custody by an immigration judge on
March 2, 2026. See ECF No. 5, Respondents’ Status Report. Petitioner filed the instant motion on
April 6, 2026. ECF No. 7.

Although Petitioner has been released, she contends in her motion that Respondents failed
to comply with the Court’s order by imposing conditions of release that were not ordered by the

immigration judge. See ECF No. 12. More specifically, she contends that the imposition of an
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ankle monitor and ICE check-ins were not authorized and are in violation of the immigration
judge’s order and this Court’s order.
IL Petitioner’s Contentions are Unsupported

In her motion, Petitioner fails to provide support for her contentions regarding ICE check-
ins imposed as conditions of release. She fails to provide evidence of her alleged conditions of
release. Nor does she provide any authority showing that requiring a petitioner to report
periodically as a condition of release is unreasonable, especially where the conditions do not
amount to continued custody.

Petitioner relies on the cases of Orellana Juarez v. Moniz, 788 F. Supp.3d 61, 69 (D. Mass.
2025) and N.-N.- v. McShane, 813 F.Spp.3d 496 (E.D. Pa. 2025) as support for her contention that
the additional conditions of release imposed in this case were unauthorized and unlawful.
However, she fails to show how the reporting conditions imposed on her were similar to those in
either case cited. In Orellana Juarez, the petitioner was under Intensive Supervision that included
regular reporting, allowing ICE to enter his residence at home visits, a curfew of 10pm, and
geographic restrictions that prohibited him from traveling outside Massachusetts, New Hampshire,
Rhode Island, and Connecticut, and check-ins at the discretion of ICE. 788 F. Supp.3d at 68. There,
the court determined that these conditions amounted to custody and therefore were unlawful, since
the 1J had dismissed the case for lack of prosecution. Id. at 69-70. In N-N-, the petitioner was
required to wear an ankle monitor as part of the Intensive Supervision Appearance program
(“ISAP™), with restrictive geographic conditions and required home visits and other intensive
reporting conditions. 813 F.Supp.3d at 499. Further, in that case, there was also evidence of what

was presented at the IJ redetermination hearing, which is not present here. See id. at 502.
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There is no evidence here that Petitioner is subject to the intensive reporting conditions
amounting to continued custody as were in Orellana Juarez and N-N-. Thus, Petitioner fails to
show by clear and convincing evidence that Respondents failed to comply with the Court’s orders.
See Howard Johnson Co., Inc. v. Khimani, 892 F.2d 1512, 1516 (11% Cir. 1990).

III.  Statutory and Precedential Authority Regarding Alternatives to Detention

Regarding the authority to impose conditions of release, Respondents set forth the
following. The INA provides distinct sections and regulations that delineate ICE and the
immigration judge’s custody determinations. ICE’s authority is found in 8 U.S.C. § 1226 (INA §
236(a)) and 8 C.FR. § 1236(c), while the immigration judge authority is found in 8 C.FR, §
1236(d). This division is important because an immigration judge’s authority is to “detain the alien
in custody, release the alien, and determine the amount of bond, if any, under which the respondent
may be released. . . .” and review conditions of relief imposed by ICE. 8 C.F.R. § 1236(d)(1}); see
Matter of Aguilar-Aquino, 24 1&N Dec. 747 (BIA 2009); see also Matter of Garcia-Garcia, 25
I&N Dec. 93 (BIA 2009). Conversely, Congress gave ICE authority to detain, release on bond and
impose conditions on that release, or conditionally parole an alien in removal proceedings. 8
U.S.C. § 1226(a)(1),(2); see also 8 C.F.R. § 236.1(c)(8) (“Any officer...in the officer’s discretion,
release an alien...under the conditions at section 236(a)(2) [8 U.S.C. § 1226(a)(2)] of the Act.)
Consequently, while an immigration judge may release on a bond order, the power to impose
release conditions rests solely with ICE, with an opportunity for an 1J to review.

IV.  Due Process Regarding Decisions Involving Alternatives To Detention Remain
Available To Petitioner

If Petitioner wishes to challenge the discretionary conditions of release that ICE imposed
on them in the exercise of their statutory authority, such a challenge is properly raised with the

immigration judge. See 8 C.F.R. §§ 1003.19, 236.1(d), 1236.1(d); see also Misquitta v. Warden,
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353 S.Fupp.3d 518 at 522 (W.D. La. 2018) (detention under § 1226(a) is generally referred to a s
“discretionary detention”). The immigration judge has jurisdiction to reconsider conditions on
release such as house arrest and electronic monitoring. See Matter of Garcia-Garcia, 25 1&N Dec.
93 (BIA 2009); see also Cevallos v. Ashcroft, No. 04-CV-23210-SEITZ (S.D. Fla. 2005). Where
the immigration judge has authority to redetermine bond or review the conditions of release, the
application must be first made to the immigration court nearest the place of detention. 8 C.F.R.
§ 1003.19(c)(1). If the person is released from custody and wishes to challenge the conditions of
release, the motion must be filed with the immigration court within seven days of release. Id.
§§ 236.1(d)(1); 1236.1(d)(1). Thereafter, application for modification of bond or release may be
made only to DHS. §§ 236.1(d)(1); 1236.1(d)(1); Matter of Chew, 18 I&N Dec. 262 (BIA 1962).
V. Ankle Monitoring

Although the Court has entered a show cause order on April 7, 2026, (ECF No. 8) for
Respondents to remove Petitioner’s ankle monitor by April 14, 2026, or show cause why it should
not be removed, Respondents set forth the following argument for preservation of error as to
Petitioner’s motion to enforce.

A person enrolled in electronic monitoring is not deemed to be “in custody” for purposes
of a bond hearing in immigration court, and therefore, a motion for bond redetermination must be
filed with the immigration court within seven days of release from immigration detention:

Because the DHS released the [alien] from actual physical detention, we
find that he was “released from custody” within the meaning of 8 C.F.R.
§ 1236.1(dX1). The conditions placed by the DHS on the respondent's
release, including the home confinement and electronic monitoring device,
constituted “terms of release” and were not “custody” within the meaning
of section 236(a) of the Act and 8 C.F.R. § 1236.1(d)(1). Our conclusion is
consistent with the cases cited by the DHS, which hold that home
confinement and requiring a person to wear an electronic monitoring device

do not constitute “detention.” See Fraley v. U.S. Bureau of Prisons, 1 F.3d
924, 926 & n.1 (9th Cir. 1993) (holding that home confinement combined
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with electronic monitoring does not constitute “official detention”); Nguyen
v. B.I Inc., 435 F. Supp. 2d 1109, 1114 (D. Ore. 2006) (finding that
placement in the DHS's Intensive Supervision Appearance Program, which
requires an alien to wear an electronic monitoring device on his ankle and
remain under home confinement for 12 hours each day, is not “detention”).

Matter of Aguilar-Aquino, 24 1&N Dec. 747, 753 (BIA 2009). If Petitioner wants to
challenge ICE’s imposition of conditions on his release, that challenge must first be filed with the
Immigration Court.

Courts have found that electronic ankle monitoring is a reasonable restraint that does not
violate an alien’s, who is subject to a final order of removal, due process rights in removal
proceedings because it is rationally related to the government's interest in deterring absconders and
protecting the community. See Gozo v. Mayorkas, No. 1:23-CV-159, 2024 WL 2027510, at *4
(S.D. Tex. Mar. 4, 2024); Iruene v. Weber, No. 3:12-cv-1864-0-BH, 2012 WL 5945079, at *2
(N.D. Tex. Aug. 1, 2012) (citing Nguyen v. B.1 Inc., 435 F.Supp.2d 1109, 1111-13 (D. Oregon
2006)). Although Petitioner here is not subject to a final order of removal, the same government
interests apply in this case. Petitioner’s due process rights remain fully intact and available to him
in immigration court during removal proceedings.

VI.  Conclusion
Consequently, for the foregoing reasons, Petitioner’s motion should be denied, and

Respondents respectfully request that the Court deny said motion.

Dated: April 13, 2026
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Respectfully submitted,

Justin R. Simmons
United States Attorney

By: /s/ Deborah L. Fischer

Deborah L. Fischer

Assistant United States Attorney
Texas Bar No. 00786039

700 E. San Antonio, Suite 200
El Paso, Texas 79901

(915) 534-6884 (phone)
Deborah.Fischer(@usdoj.gov

Attorneys for Federal Respondents



