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UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
EL PASO DIVISION

ALBERTO MORENO-DIAL,
Petitioner,
3:26-cv-00381

V. Case No.

KRISTI NOEM, Secretary of the U.S.
Department of Homeland Security,
MARY DE ANDA YBARRA, Field
Operations Director of the El Paso
Immigration and Customs Enforcement
Office, TODD M. LYONS, Acting
Director of United States Immigration
and Customs Enforcement,
All acting in their official capacities,
Respondents.
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ADVISORY TO THE COURT:
This Petition for Writ of Habeas Corpus is not governed by the Fifth Circuit’s February 6,
2026 decision in Buenrostro-Mendez v. Bondi, Nos. 25-20496, 25-40701, 2026 U.S. App. LEXIS
3899 (5th Cir. Feb. 6, 2026). Unlike Buenrostro-Mendez, Petitioner was granted a bond hearing and
ordered released on bond in the minimum amount of $1,500.00. Nevertheless, Respondents refuse to

accept the bond and continue to detain Petitioner. The legality of that continued detention-—despite

an outstanding bond order—is the sole issue presented.

PRELIMINARY STATEMENT
1. Petitioner ALBERTO MORENO-DIAL is unlawfully detained by Respondents at the

Montana East Detention Facility in Fort Bliss, El Paso, Texas. Despite an Immigration Judge’s order
granting release on bond in the amount of $1,500.00, the Department of Homeland Security ("DHS™)
has refused to effectuate Petitioner’s release and continues to hold him without legal authority.

2. Petitioner is a 42-year-old male and citizen of Venezuela who entered the United States
on or about January 13, 2022. Exhibit A.

3. On or about September 2, 2022, Petitioner applied for asylum. Exhibit B, at 9.

4. On or about June 24, 2025, Respondents took Petitioner into custody and incarcerated
him at the Montana East Detention Facility. Exhibit A.

5. Petitioner filed a motion for bond and on January 13, 2026, an Immigration Judge held
a hearing and granted bond in the amount of $1500.00. Exhibits B, C.

6. Respondents did not timely file Form EOIR-43 to stay the release pending appeal.

7. Petitioner has sought to post the bond set by the Immigration Judge, yet Respondents
have rejected those efforts and refused to accept payment. Exhibit D.

8. The filing of an appeal by Respondents from an bond order of an immigration judge

shall not operate to delay compliance with the bond order. 8 C.F.R. § 1236.1(d)(4).
3
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CUSTODY
9. Petitioner is in the physical custody of Respondent MARY DE ANDA YBARRA,
E! Paso Field Office Director for Detention and Removal, Immigration and Customs Enforcement
(ICE), and the Department of Homeland Security (DHS).
JURISDICTION
10.  This Court has jurisdiction under 28 U.S.C. § 2241 (habeas corpus), 28 U.S.C. § 1331
(federal question), and Article 1, section 9, clause 2 of the United States Constitution (the Suspension
Clause).
11.  This Court may grant relief pursuant to 28 U.S.C. § 2241, the Declaratory Judgment
act, 28 U.S.C. § 2201 et seq., and the All Writs Act, 28 U.S.C. § 1651.
VENUE
12. Pursuant 1o Braden v. 30th Judicial Circuit Court of Kentucky, 410 U.S. 484, 493- 500
(1973), venue lies in the United States District Court for the Western District of Texas, El Paso
Division because Petitioner is detained in El Paso County, Texas, within the environs of the El Paso
Division.
13. Venue is also proper pursuant to 28 U.S.C. § 1391(e) because (a) Respondents are
employees, officers, and agencies of the United States, and (b) a substantial part of the events or

omissions giving rise to the claims occurred in the Western District of Texas.

REQUIREMENTS OF 28 U.S.C. § 2243
14. The Court must grant a petition for writ of habeas corpus or order a respondent to show
cause forthwith, unless the petitioner is not entitled to relief. 28 U.S.C. § 2243. If an order to show
cause is issued, a respondent must file a return “within three days unless for good cause additional

time, not exceeding twenty days, is allowed.” /d.
4
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15. Habeas corpus is “perhaps the most important writ known to the constitutional law...
affording as it does a swiff and imperative remedy in all cases of illegal restraint or confinement.” Fay
v. Noia, 372 U.S. 391, 400 (1963) (emphasis added). “The application for the writ usurps the attention
and displaces the calendar of the judge or justice who entertains it and receives prompt action from
him within the four comners of the application.” Yong v. 1N.5., 208 F.3d 1116, 1120 (5th Cir. 2000)
(citation omitted).

PARTIES

16.  Petitioner is a national and citizen of Venezuela. Exhibit A,

17.  Respondent Kristi Noem is the Secretary of the United States Department of
Homeland Security. She is responsible for the implementation and enforcement of the Immigration
and Nationality Act, and oversees ICE, which is responsible for Petitioner’s detention. Secretary
Noem has ultimate custodial authority over Petitioner and is sued in her official capacity.

18.  Respondent Mary De Anda Ybarra is the Field Office Director of ICE’s
Enforcement and Removal Operations division in El Paso, Texas. As such, Respondent is
Petitioner’s immediate custodian and is responsible for Petitioner’s detention and removal. She is
named in her official capacity.

19.  Respondent Todd M. Lyons is the Acting Director of United States Immigration
and Customs Enforcement, and responsible for Petitioner’s detention. He is named in his official
capacity.

EXHAUSTION OF ADMINISTRATIVE REMEDIES

20.  “The major purpose of the exhaustion doctrine is to prevent the courts from
interfering with the administrative process until it has reached a conclusion.” Von Hoffburg v.
Alexander,615 F.2d 633, 637 (5th Cir. 1980). Here, there is nothing to “exhaust.” Petitioner received

bond. Therefore, an exception to exhaustion exists and Petitioner’s only remedy is by way of a writ
5
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of habeas corpus to this Court.

LEGAL FRAMEWORK

Due Process Violation

21.  Respondents’ continued detention of Petitioner denies due process under the Fifth
Amendment,

22.  “To determine whether a civil detention violates a detainee’s due process rights, courts
apply the three-part test set forth in Mathews v. Eldridge, 424 U.S. 319 (1976).” Martinez v. Noem,
No. 5:25-cv-1007-JKP, 2025 U.S Dist. LEXIS 174415, at *3 (W.D. Tex. Sept. 8, 2025). Those factors
are: (1) “the private interest that will be affected by the official action™; (2} “the risk of an erroneous
deprivation of such interest through the procedures used, and the probable value, if any, of additional
or substitute procedural safeguards™; and (3) “the Government’s interest, including the function
involved and the fiscal and administrative burdens that the additional or substitute procedural
requirement would entail.” Mathews, 424 U.S. at 335. “The essence of procedural due process is that
a person risking a serious loss be given notice and an opportunity to be heard in a meaningful manner
and at a meaningful time.” /d. at 348.

a. Private Interest

23.  Asto the first element, “‘[tJhe interest in being free from physical detention’ is ‘the

most elemental of liberty interests.”” Hamdi v. Rumsfeld, 542 U.S. 507, 529 (2004). Respondents have

detained Petitioner since January 13, 2026, after the immigration judge granted bond. Such detention

deprives him of his physical liberty on a daily and continuing basis. Freedom from bodily restraint is
a paramount liberty interest, protected not merely by statute but by the Due Process Clause of the

Constitution itself. /d.

24.  That liberty interest extends to noncitizens present in the United States, albeit to
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varying degrees. Martinez v. Hyde, ___F. Supp. 3d __, 2025 U.S. Dist. LEXIS 141724, at *8 (D.
Mass. July 24, 2025) (citation omitted). As the Supreme Court has long recognized, “our immigration
laws have long made a distinction between those aliens who have come to our shores seeking
admission . . . and those who are within the United States after an entry, irrespective of its legality.”
id (quoting Leng May Ma v. Barber, 357 U.S. 185, 187 (1958)). In the latter circumstance, the
Constitution affords “additional rights and privileges” not available to individuals who remain merely
“on the threshold of initia! entry.” /d. (quoting Leng May Ma, 357 U.S. at 187).

25.  Consistent with these constitutional principles, the Immigration Judge granted bond in
the nominal amount of $1,500.00, because Petitioner poses no danger and no flight risk. Petitioner has
no criminal history, has viable relief from removal, and has established both family ties and deep
community connections within the United States. Nevertheless, Respondents continue to incarcerate
him, subjecting him to all the deprivations of detention—including separation from family and
community and, most fundamentally, the total loss of freedom of movement—despite an
administrative determination that his continued confinement is unwarranted. Exhibit C.

26.  The immigration judge granted bond in the nominal amount of $1,500 because
Petitioner has no criminal history, has relief from removal, has established a family and a community
in the United States. In custody, he is suffering all the deprivations of incarceration, including loss of
contact with friends and family and, most fundamentally, the lack of freedom of movement. Exhibit
B-C.

27.  Due process applies to those who are present in the interior of the United States,
regardless of their citizenship status. See Leng May Ma, 357 U.S. at 187.

b. Risk of Erroneous Deprivation
28.  Under the second Mathews factor, the Court must consider “whether the challenged

procedure creates a risk of erroneous deprivation of individuals’ private rights and the degree to which
7
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alternative procedures could ameliorate these risks.” Martinez v. Noem, 2025 U.S. Dist. LEXIS
403462 at *8 (quoting Gunaydin v. Trump, 784 F. Supp. 3d 1175, 1187 (D. Minn. May 21, 2025)).

29.  Detaining Petitioner after he has received bond from an immigration judge certainly
deprives him of his liberty. Exhibits C-D. Therefore, the second Mathews factor weighs in favor of
Petitioner.

c. Government’s Interest

30.  Respondents undoubtedly have a legitimate interest in ensuring that noncitizens appear
for removal proceedings and do not pose a danger to the community. Those interests, however, have
already been fully adjudicated and resolved by the Immigration Judge, who granted Petitioner release
on bond. See Exhibit C. Because the government’s asserted interests have been satisfied through an
individualized bond determination, the third Mathews factor weighs decisively in Petitioner’s favor.

31, Where, as here, all three Mathews factors favor Petitioner, Respondents’ continued
refusal to effectuate his release on bond constitutes a deprivation of liberty without due process of
law, in violation of the Fifth Amendment to the United States Constitution. The Constitution does not
permit indefinite or continued detention once flight risk and dangerousness have been adjudicated and
rejected, Respondents must therefore accept the bond payment and immediately release Petitioner.

Administrative Procedure Act

32. Under the Administrative Procedure Act, a court must “hold unlawful and set aside

agency action” that is “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance
with the law,” that is “contrary to constitutional right [or] power,” or that is “in excess of statutory
jurisdiction, authority, or limitations, or short of statutory right.” 5 U.S.C. § 706(2)(A)-(C).

33.  Respondents’ detention of Petitioner is arbitrary and capricious. Respondents’
detention of Petitioner violates the INA and the Fifth Amendment. Respondents do not have statutory

authority to continue to detain Petitioner.
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CLAIMS FOR RELIEF
COUNT I: VIOLATION OF DUE PROCESS

34.  Petitioner incorporates by reference the factual allegations andlegal arguments set forth
in the preceding paragraphs.

35.  The government may not deprive a person of life, liberty, or property without due
process of law. U.S. Const. amend. V. “Freedom from imprisonment—f{rom govemment custody,
detention, or other forms of physical restraint—lies at the heart of the liberty that the Clause protects.”
Zadvydas v. Davis, 533 U.S. 678, 690 (2001).

36.  Petitioner has a fundamental interest in liberty and being free from official restraint.

37. Petitioner’s due process rights are violated by the denial of a bond hearing by
Respondents.

COUNT II: VIOLATION OF THE ADMINISTRATIVE PROCEDURE ACT

38.  Petitioner incorporates by reference the factual allegations and legal arguments set forth
in the preceding paragraphs.

39.  Under the Administrative Procedure Act, a court must “hold unlawful and set aside
agency action” that is “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance
with the law,” that is “contrary to constitutional right [or] power,” or that is “in excess of statutory
jurisdiction, authority, or limitations, or short of statutory right.” 5 U.S.C. § 706(2)(A)-(C).

40.  Respondents did not file EOIR Form 43 to stay the bond order pending appeal.

4].  Respondents’ continued detention of Petitioner violates 8 U.S.C. § 1227 and 8 C.F.R.
§ 1236.1(d)4).

42.  Respondents’ continued detention of Petitioner is arbitrary and capricious.

Respondents® detention of Petitioner violates the INA and the Fifth Amendment. Respondents do not

have statutory authority to deny the posting of bond to detain Petitioner.
9
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PRAYER FOR RELIEF
WHEREFORE, Petitioner prays that this Court grant the following relief:

a. Assume jurisdiction over this matter,

b. lssue a writ of habeas corpus requiring Respondents to accept payment of the $1500 bond
and immediately release him from custody.

¢. Grant such other relief that the Court deems proper.

Resfectfully submitted, ®

Date: February 9, 2026

Steghen W. Spurgin
Texas Bar No. 189743250

310 North Mesa, Suite 300
Cortez on the Plaza

El Paso, Texas 79901

Tel: 915.779.2800

Email: stepheni@ispurginlLaw.com
Attorney for Petitioner

Alberto Morena-Dial

10
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YERIFICATION PURSUANT TO 28 U.S.C. § 2242

1, Stephen W. Spurgin, am submitting this verification on behalf of Petitioner because ] am

his attorney and Petitioner is in ICE custody. | have discussed with Petitioner the events described
in this Petition and have reviewed the documents corroborating those events. | hereby verify under

penalty of perjury that the factual statements made in this Petition for Writ of Habeas Corpus are

true and correct to the best of my knowledg

e.
‘
Stcicn W. Spurgin i
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Luciy Leyvn
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U.S. tmmigration and Customs Enforcewnent (ICE)
Krome North SPC

To Whom It May Concen,

1 am writing this lettor fo suppon of Mr, Albarto Morano Diaz, who is currently in ICE custody. |
have had the privilege of knowing Alberto Ror the past two yencs, and in that lime, [ havecome
tn know Lim ss an honest, hard-working individual with strong values and aKind heart,

Alberto has consistently Junonstrated 8 strong work ethic and a deep commitment b helpiog
those around him. Ho is the kind of person who is always willing to lend & hand, offer suppor, or
share & word of encouragoment, His integrity, humility, and scnseof responsibility have eacnad

the respect of those who know him.

[ firmly beliove that Atbeito is & positive presence in our community and someone wio

contributes meaningfully tirough both his actions and character. | Rindy AsK that YOU € y i
tlis etter ay u testnnen to the good persun he is. ~ d é

1
1 . . '_-./ ( +
‘Fhank you for your time and consideration. rea g A Hervan doﬁ
A% o Pl L)
. R e
Sincerety, BRE  Commishor o 61430
o . Ay Cemm Leshicawar b vhap
cir Leyvn e !
/
|
1]
/ /7
L4t

aaaaa
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U.8 immigration and Custom Enforcement (I1CE)
Kromne Noith SPC

To Whom It May Concern,

[ on weiting this letter or belwlf of Mr, Alberio Moreno Diaz, whom [ have known persanally
for the post yoar. [ want to express iny sincere support for him and to share my cxperience

regarding his cliaracter and the posirive impact ho hes hal on those around Lim,

Alberto is a man of integrity and compassion. le consistently shows a genuine willingness ©
support others, whether through his daily wark or sinple acts of kindness, His dedication,
reliability, and respectful nature are just A few of thequnlities that meke him stand vut,

I all the time ['ve known Alberto, e hng never wavered in his efforts to live snhounest v

decent life He works harl, contributes (o his community, and treals everyond with digaity. |

believe he deserves the opporwunity to continue building his liks ond suppurting those wlio

depend vn him,

Plcesc consider this letter 8s a personal testunony 0 AJbecto’sunn 3 b e o T yy) hopo that

his caso can bo viewed witl faitness and comnpassion ("’\# Ni’c
NIV,

Respectfully, ""Fi-;:i; L M. ~+ler

¥onris Mirnudn

e‘/';:?'?'» REYSA 1 REINANDED
AL e Koty PUTIG - Suute Of Fieney
BWRES  ammnon 0 sz
Wy foma Fasvaimird vins

W
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e e e
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Vo whom il sy conevin

Llwrchy certly tat | have towiwn Mr. Albeity Madus Moeens (laz for 2 It ovor twe
years, Muang (hls thng, we hitve sevelupedt o Gidendship though activilles involving aw
chedivn. We fune o uwe topettn attewting gt dildeen’s gputs practices, higthday
prties, anal Ganlly outings.

Theoughout this pevdod, My, Manaw Diag has Mlways denunstyated that e Is o persan of
good chiracter e is sepactiul, cespousile, kit ahvigx sgwaortive of bis famity awl
Mends. 1 hawe to hesitathon i vobehing fur s Dty sl geard standing.

b auat isan figg this beter at Wy requesst Tor auy parpasue it Doy seeve,

Misaso l'-mpu. o cuptact tae shondd you eguite any Iyrther ifommatjon.

»A
(780

Driver’s ucmn‘e>A

NOTARY ACK NOW LEDGMENT
St o M0 vidy

Cowny ol Miaswis Dty
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Roval, Flovida - Jage 20, 025

Uv sl i s coneei.

[ hereby cenit) ust 1 lave ki Mr, Allwerig Madon Maceno Dise tor apprxingtely Lo yeins.
Nuring 1his e, be has boen wspunsible for e cleaning aid muintenniee o Ui ahlice wive |
waik,

Miratghoen this perbml. M. Mutena Ding bas asisnly tewnstoed et e is 1 penar ol
good clismeicr. He is nesponsible. aniest, and ditieen i hix duties. 1 lis hehavior s nhwinys Do oo
aespedt il ammd o tessianid, staw dng o high kvel of comimivnent and daticution 1 s work

I addition. M. Motena Diw is entiusted with twe cluaning sl imuintenunes o e nedig) s,
where we huve valwable eyuipuie omid sensitive client inforuation. He has Whwnys andled diese
wesponsibilitios with yran eare. respoet. uwd tnstooethiness. His diserction sid relinbilisy i lhae
caviconments lave Farther demonstrated bis imegrity and profissionadisn,

b oy issoing this keiter w his nequest e any pupuse it sy seve,

el the sheald you regaire sy laher mlvrmntion

"‘
MMakeos & Skincgre Cor

el
Ly in
7

NOTARY ACKNOWLEDGMENT

Sinte of Flerldn
County ol Miami-Dwle

Ean this 268 duy of June, 2023, huiire e the sdersigied Na Vbt persailby sy
Lowin Awustn, whio pros ided sotisictin y ezt and sefm Oy AT ] (T PR T I P TR

vedinmily B it stoted o

Signnture ol Notiney Pablic: | - = Wy
Naane of Nutary Poblic (Bentat)i | el o Vg e o &,
Comniissiun Nl)llllhl.'l.. il f’,_;'l"\:j__i:, ) N e&\\’\‘hﬁ;n;llﬁhu &(:'{;'
My Comminsion Fospieon: L/ﬁ—' WP _ss'-e il 0'1:.
g o Valilds N RGN 0
55 Mo O
Y18y NW (A% Spreet, Sulte 300 ',,;’V/\ AYNLLE \;§
Boeal. FL 3126 "-‘.cs; OF Bx
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Dornl, Florids ~ Junc 26, 2025

‘T'o whomn it may cuncem:

I, Luis Miguel Sitva, o citizen of the United States, wspeatfully submit this letter to express my
full support for Mr. Alberto Morlen Moreno Diaz, who is currtitly in detention.

| have known Mr. Moreno Diaz for many yens—ouwe relotionshigy goes back to the time we both
lived in Venczucla. | cun confidently soy he is & man of integrity, lumility, and deep devotion to
his fomily, He is not only n good (Tiend, but o person who hes ahways scted with kindness,

responsibility, snd respect toward those around him.

Sino 2018, Alberto's oldest son. Adelis Manud Morenn Ortiz, tus lived with me in my lome.
I have watohed this young nvin grow niul tirive, aixl |’ ve seen frghand how important Alberio's
love and puidonce are to his well-being. Despite” the physicel distnuce cavsed by difficult
circumstances, Alberlo les remained o committed and loving father—peesent in every way he con

be,
i{is absence has teR o deep anotional void in fis son’s life. Reuniting Lhis Father with his child is

not onty 8 matter of justice, but n macter of hwnan dignity and compassion. Alberio’s presaice iy
essentiol to his children, and to the continued stability ond emotionnl health of his family.

| on willing and fully prepaced (o sponsor Mr. Moreno Dinz upon his relesse. | take personul
responsibility tor supporting him—financially and morslly—including providing for his besic
needs such a8 housing, food, and any other form of assistance necessary to help hirn rebuild his
life und stoy dose to his children.

Enclosed is o copy of iy U.S. pussport o vonfm my citizenship ond my sincue commitment to
this decturntion.

Please focl fiec 1o cuntect me should you require any further information.

Sincerely,

55
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Juae 26, 2023

To whoin it may concern:

1, Maviel Ortiz, a law{ul permanent resident of the United States, hereby declare
that [ nm willing and able to provide financisi suppont for Me. Alberto Marlon
Moreno Dinz, who is currently detained. Lle is the father of my oldest son, Adelis

Manuel Moreno Ortiz,

[ take full responsibility for ensuring his besic needs, inclling housing, food, ard

any other necessary support, upon his relense. { am prepared to sponsor M.
Moremno Dinz and guarantee that [ will provide the neccssary financial assistance 50

that he will not become a public charge.

A copy of my permanent resident card (green card) is attached tor your reference.

Please feel free ro contact me should you require any additional details.

Sincerely,
,.-M\\\
q YL X
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