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UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS

ORLANDO IMBERT-MARRERO, §
§ Case No. 3:26-cv-00349
Petitioner, §
§ PETITION FOR WRIT OF
V. § HABEAS CORPUS
§
WARDEN, ERO El Paso Camp East §
Montana, GARRET RIPA, Miami Field §
Office Director, TODD LYONS, Director §
U.S. Immigration & Customs Enforcement, §
and KRISTI NOEM, U.S. Secretary of §
Homeland Security, §
§
Respondents. §
8
INTRODUCTION

1. Petitioner Orlando Imbert-Marrero is a national of Cuba with a final order of
removal and, until recently, was residing in the United States lawfully
pursuant to his Order of Supervision (“OSUP”). On information and belief,
he was unlawfully detained by federal immigration agents on J uly 29, 2025.

2. Petitioner’s order of removal was entered on January 12, 2006 and became
administratively final on that date because neither party reserved appeal. The
90-day removal period provided by 8 U.S.C. § 1231(a) has long passed.
Petitioner has been subject to an OSUP and regularly reporting to Immigration

& Customs Enforcement (“ICE”) for approximately 19 years.
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. Petitioner has complied in all respects with his order of supervision and the
revocation of that order as well as Petitioner’s detention were in violation of

the law.

. Accordingly, to vindicate Petitioner’s constitutional rights, this Court should
grant the instant petition for a writ of habeas corpus.

. Petitioner asks this Court to find that he was unlawfully detained and order
his release under the terms of his prior order of supervision.

JURISDICTION

. This Court has subject matter jurisdiction under 28 U.S.C. § 2241 (habeas
corpus) and 28 U.S.C. § 1331 (federal question).

. This Court also has jurisdiction to hear this case under 28 U.S.C. § 2201, the
Declaratory Judgment Act, and 28 U.S.C. § 1331, Federal Question
Jurisdiction; and because the individual Defendants are United States
officials. 28 U.S.C. § 1346(a)(2).

. The Court has authority to enter a declaratory judgment and to provide
temporary, preliminary and permanent injunctive relief pursuant to Rules 57
and 65 of the Federal Rules of Civil Procedure, 28 U.S.C. §§ 2201-2202, the
All Writs Act 28 U.S.C. § 1651, the Immigration and Nationality Act, 8
U.S.C. § 1252(¢)(2), and the Court’s inherent equitable powers.

. Venue is proper because Petitioner is detained in El Paso, Texas, which is
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located in the Western District of Texas.

THE PARTIES

10.The Petitioner, Orlando Imbert-Marrero, resides in Orlando, Florida and is
currently detained in El Paso, Texas.

11.Respondent Garret Ripa is the Miami Field Office Director for U.S.
Immigration and Customs Enforcement and is Petitioner’s legal custodian.

12.Respondent Todd Lyons is the Director for U.S. Immigration and Customs
Enforcement.

13.Respondent Kristi Noem is the Secretary of the U.S. Department of Homeland
Security.

14.Respondent Warden is the Warden of the ERO El Paso Camp East Montana
and is Petitioner’s immediate physical custodian.

15.All respondents are named in their official capacities.

RELEVANT LEGAL CONTEXT

Detention Beyond Removal Period

16.An order of removal becomes final when the Board of Immigration Appeals
completes their review or the time to seek review has expired. Johnson v.
Guzman Chavez, 594 U.S. 523, 534-35 (2021).

17.Under 8 U.S.C. § 1231(a), the government may detain a noncitizen for

removal during the 90-day “removal period,” which begins when the removal
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order becomes administratively final. 8 U.S.C. § 1231(a)(1)(A)-(B)(i).

18.This period may be extended if the noncitizen fails or refuses to make timely
application in good faith for travel or other documents necessary to effectuate
their departure or conspires or acts to prevent their removal. 8 U.S.C. §
1231(a)(1)(C). It may also be extended if the noncitizen is removable for
certain criminal offenses or a determination is made that they are a risk to the
community or unlikely to comply with the order of removal. 8 U.S.C. §
1231(a)(6).

19.Even for those who “may” be detained beyond the initial removal period, the
regulations call for a custody review both prior to the expiration of the
removal period and periodically thereafter. 8 C.F.R. §§ 241.4(k)

20.Beyond that point, the Government may in some situations continue detaining
them for as long as is “reasonably necessary” to secure their removal. Id.; 8
U.S.C. § 1231(a)(6). But, under Zadvydas, “once removal is no longer
reasonably foreseeable, continued detention is no longer authorized.” 533
U.S. at 699.

21.The Supreme Court has recognized a constitutional limitation on post-
removal- period detention: such detention is permissible only when there is a
“significant likelihood of removal in the reasonably foreseeable future.”

Zadvydas v. Davis, 533 U.S. 678, 701 (2001).
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22.Although Zadvydas contemplated a presumptive six-month period in which
post-order detention might be constitutionally permissible, that presumption
is subject to rebuttal. Id. at 699; see also Villanueva v. Tate, 2025 WL
2774610, at *10 (S.D. Tex. Sept. 26, 2025)(“[T]he presumption of
constitutionality during that six-month period is rebuttable.”).

23.Even during the presumptively reasonable six-month period, “once removal
is no longer reasonably foreseeable, continued detention is no longer
authorized.” Zadvydas, 533 U.S. at 699.

24.In cases of re-detention, Courts have held the six-month presumption to be
inapplicable. Villanueva, 2025 WL 2774610, at *9 (collecting cases and
noting that the “government's contention that it may avoid the holding of
Zadvydas and re-start the six-month presumptively constitutional detention
clock by simply releasing and then re-detaining a noncitizen has no basis in
either the statutes, the regulations, or Zadvydas itself.”); see also Abuelhawa

v. Noem, No. 4:25-CV-04128, 2025 WL 2937692, at *4 (S.D. Tex. Oct. 16,

2025)(collecting cases).

Revocation of Supervised Release and Arrest

25.Following the initial removal period, a noncitizen who is unlikely to be
removed may be released under certain conditions pursuant to an OSUP. 8

C.F.R. §1231(a)(3), (6)
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26.Where an individual with a final removal order has been released on
supervision, 8 C.F.R. § 241.4(1)(2) provides that only the Executive Associate
Commissioner or a district director may revoke supervised release, and the
district director may do so only “when, in the district director’s opinion,
revocation is in the public interest and circumstances do not reasonably permit
referral of the case to the Executive Associate Commissioner.” That
regulation also requires that an individual whose supervised release is revoked
be informed as to the reasons why and be given a prompt post-deprivation
opportunity to be heard as to why his supervised release should be restored.

27.The revocation of supervised release is governed by 8 C.F.R. § 241.13(1),
which authorizes ICE to revoke a noncitizen’s release for purposes of
removal. Specifically, “ICE's decision to re-detain a noncitizen like
[Petitioner] who has been granted supervised release is governed by ICE's
own regulation requiring (1) an individualized determination (2) by ICE that,
(3) based on changed circumstances, (4) removal has become significantly
likely in the reasonably foreseeable future.” Kong v. United States, 62 F.4th
608, 619-20 (1st Cir. 2023) (citing 8 C.F.R. § 241.13(i)(2)).

28.When ICE makes a determination to re-detain a noncitizen, “the alien will be
notified of the reason for revocation of his or her release. [ICE] will conduct

an initial informal interview promptly after his or her return to [ICE] custody
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to afford the alien an opportunity to respond to the reasons for revocation
stated in the notification. The [noncitizen] may submit any evidence or
information that he or she believes shows there is no significant likelihood he
or she be removed in the reasonably foreseeable future, or that he or she has
not violated the order of supervision. The revocation custody review will
include an evaluation of any contested facts relevant to the revocation and a
determination whether the facts as determined warrant revocation and further
denial of release.” 8 C.F.R. § 241.13(i)(3).

29.ICE’s decision to re-detain is governed by the factors laid out in 8 C.F.R. §
241.13(f), including “the history of the [noncitizen’s] efforts to comply with
the order of removal, the history of [ICE’s] efforts to remove [noncitizens] to
the country in question or to third countries, including the ongoing nature of
[ICE’s] efforts to remove [the noncitizen] and the [noncitizen’s] assistance
with those efforts, the reasonably foreseeable results of those efforts, and the
views of the Department of State regarding the prospects for removal of
[noncitizens] to the country or countries in question.” See also Phan v.
Beccerra, No. 2:25-CV-01757-DC-JDP, 2025 WL 1993735, at *3 (E.D. Cal.
July 16, 2025).

30.A court may not make this determination in the first instance but may review

it for compliance with the regulation. See Id.; Nguyen v. Hyde, No. 25-cv-
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11470-MJJ, 2025 WL 1725791, at *3 (D. Mass. June 20, 2025) (citing Kong
v. United States, 62 F.4th 608, 620 (1st Cir. 2023)).

Habeas Corpus

31.A petitioner is entitled to habeas relief if they demonstrate that their detention
violates the United States Constitution or federal law. 28 U.S.C. § 2241;
Preiser v. Rodriguez, 411 U.S. 475, 484 (1973)(“The essence of habeas
corpus is an attack by a person in custody upon the legality of that custody,
and . . . the traditional function of the writ is to secure release from illegal
custody.”); Villanueva, 2025 WL 2774610, at *4 (a habeas petitioner must
show they are “in custody in violation of the Constitution or laws or treaties
of the United States.”)(quoting 28 U.S.C. § 2241(c)(3)).

32.In a habeas proceeding the petitioner “bears the burden of proving that he is
being held contrary to law; and because the habeas proceeding is civil in
nature, the petitioner must satisfy his burden of proof by a preponderance of
the evidence.” Id. (quoting Skaftouros v. United States, 667 F.3d 144, 158 (2d
Cir. 2011); also citing Bruce v. Estelle, 536 F.2d 1051, 1058 (5th Cir. 1976)).

33.Prior to the expiration of the presumptively reasonable six month period, a
habeas petitioner must prove “that there is no significant likelihood of removal
in the reasonably foreseeable future.” Id. Puertas-Mendoza v. Bondi, No. SA-

25-CA-00890-XR, 2025 WL 3142089, at *2 (W.D. Tex. Oct. 22, 2025)(citations
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omitted). However, “[t]o make out a Zadvydas claim after the six months have
run, a detained noncitizen need only ‘provide good reason to believe that there
is no significant likelihood of removal in the reasonably foreseeable future’
and ‘the Government must respond with evidence sufficient to rebut that
showing.”” Id. (citing Zadvydas, 533 U.S. at 701).

34.In cases involving re-detention, “upon revocation of supervised release, it is
the Service's burden to show a significant likelihood that the alien may be
removed.” Escalante v. Noem, No. 9:25-CV-00182-MJT, 2025 WL 22061 13,
at *3 (E.D. Tex. Aug. 2, 2025).

35.The writ of habeas corpus is “available to every individual detained within the
United States.” Hamdi v. Rumsfeld, 542 U.S. 507, 525 (2004)(citing U.S.
Const., Art 1, § 9, cl. 2).

36.The Court must grant the petition for writ of habeas corpus or order
Respondents to show cause “forthwith,” unless the petitioner is not entitled to
relief. 28 U.S.C. § 2243. If an order to show cause is issued, Respondents must
file a return “within three days unless for good cause additional time, not
exceeding twenty days, is allowed.” Id.

Due Process

37. The Due Process Clause of the Fifth Amendment guarantees that no person

in the United States shall be deprived of liberty without due process. U.S.
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Const. amend. V. These substantive and procedural due process protections
apply to all people, including noncitizens, regardless of their immigration
status. Trump v. J.G.G., 604 U. S. ---145 S. Ct. 1003, 1006 (2025) (per
curiam) (““It is well established that the Fifth Amendment entitles aliens to
due process of law” in the context of removal proceedings.” (quoting Reno v.
Flores, 507 U.S. 292, 306, 113 S. Ct. 1439 (1993)).

38.The Due Process Clause also provides heightened protection against
government interference with certain fundamental rights—and freedom from
detention lies at the heart of the Due Process Clause’s protections. Zadvydas,
533 U.S. at 690.

39.Under substantive due process doctrine, a restraint on liberty like revocation
of a noncitizen’s OSUP is only permissible if it serves a “legitimate
nonpunitive objective.” Kansas v. Hendricks, 521 U.S. 346, 363 (1997) The
Supreme Court has only recognized two legitimate objectives of immigration
detention: preventing danger to the community or preventing flight prior to
removal. Zadvydas, 533 U.S. at 690-92 (discussing constitutional limitations
on civil detention).

40.“Procedural due process imposes constraints on governmental decisions
which deprive individuals of liberty,” like the decision to revoke a non-

citizen’s order of supervision. Mathews v. Eldridge, 424 U.S. 319, 332 (1976)

10
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“The fundamental requirement of [procedural] due process is the opportunity
to be heard at a meaningful time and in a meaningful manner.” Id, at 333.

41.An agency’s failure to follow their own regulations may also constitute a
denial of due process. Francois v. Garland, 120 F.4th 459, 465 (5th Cir.
2024); Puertas-Mendoza v. Bondi, No. SA-25-CA-00890-XR, 2025 WL
3142089, at *4 (W.D. Tex. Oct. 22, 2025)(citing same).

42.Mathews v. Eldridge, 424 U.S. at 333, instructs courts to balance three factors
to determine whether procedural due process is satisfied: (1) the private
interest at issue; (2) the risk of erroneous deprivation of that interest through
the procedures used, and the probable value, if any, of additional procedural
safeguards; and, (3) the government’s interest, including fiscal and

administrative burdens that additional or substitute procedural requirements

entail.

Third Country Removal

43.Since January 2025, Respondents have developed and implemented a policy
and practice of removing individuals to third countries, without first following
the procedures in the Immigration & Nationality Act for designation and
removal to a third country and without providing fair notice and an
opportunity to contest the removal in immigration court.

44.Respondents reportedly have negotiated with at least 58 countries to accept

11
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deportees from other nations. On June 25, 2025, the New York Times reported
that seven countries—Costa Rica, El Salvador, Guatemala, Kosovo, Mexico,
Panama, and Rwanda—had agreed to accept deportees who are not their own
citizens.! Since then, ICE has carried out highly publicized third country
deportations to South Sudan and Eswatini.2 The deportees faced dangerous

country conditions and imprisonment.

45.Federal law places restrictions on removal of aliens to countries to which they

have no connection, or a country to where their “life or freedom would be

threatened.” 8 U.S.C. § 1231(b)(3)(A); see also Jama v. Immigr. & Customs

Enf’t, 543 U.S. 335, 348 (2005).

46.Likewise, the Convention Against Torture (“CAT®), as implemented in U.S.

law through the Foreign Affairs Reform and Restructuring Act of 1998
(FARRA), prohibits Respondents from removing an individual to any country
where such individual is more likely than not to face torture by or at the
acquiescence of the government. See Pub. L. No. 105-277, § 2242, 112 Stat.

2681, 2681-822 (1998) (codified at 8 U.S.C. § 1231 note); 8 C.F.R. §

! Edward Wong, et. al., “Inside the Global Deal-Making Behind Trump’s Mass Deportations,” N.Y. Times (June 25,

2025).

2“US Completes Deportation of 8 Men to South Sudan After Weeks of Legal Wrangling”, Associated Press, July 5,
2025, https://apnews.com/article/trump—south-sudan—djibouti-deport-suprcme-court—
5019162cff680b5c8729873e11d514e9 (last visited Dec 8, 2025); Rachel Savage, “Lawyers Say Men Deported by
US to Eswatini are Being Imprisoned Illegally,” The Guardian, September 3, 2025,
https://www.theguardian.com/us-news/ZO2Slsep/02/lawyers—say-men-deported-by-us-to-eswatini-are-being—
imprisoned-illegally (last visited Dec 8, 2025).

12
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1208.16(c); 8 C.F.R. § 1208.18.

47.The CAT also prohibits refoulment, which includes chain refoulement—
where an individual will be sent to a country which will, in turn, send him to
another country where he is more likely than not to be tortured.

48.The Trump Administration has hand selected countries known for human
rights abuses and instability for these third country deportation agreements to
frighten people in the United States into self-deporting or to accept removal
to their home countries. Indeed, conditions in South Sudan are so extreme that
the U.S. State Department website warns Americans not to travel there, and if
they do, to prepare their will, make funeral arrangements, and appoint a
hostage-taker negotiator first.

49.0n July 9, 2025, ICE issued a new memo? to staff instructing that when
seeking to remove an individual to a country not designated on that person’s
removal order, ICE may deport that person without any procedures for notice
or an opportunity to be heard if the State Department confirms that it has
received diplomatic assurances that individuals will not be persecuted or
tortured. If no diplomatic assurances are received, the ICE memo instructs

officers to serve on the individual a Notice of Removal that includes the

3 While that memo is not widely available, it was submitted as an exhibit in recent litigation and can be found here:
https://immigrationlitigation.org/wp~content/uploads/2025/04/43-1-Exh-A-Guidance.pdf.

13
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intended country of removal. It instructs officers not to ask whether the
individual is afraid of removal to that country. It states that officers should
“generally wait at least 24 hours following service of the Notice of Removal
before effectuating removal” but that “[i]n exigent circumstances, [ICE] may
execute a removal order six (6) or more hours after service of the Notice of
Removal as long as the [noncitizen] is provided reasonable means and
opportunity to speak with an attorney prior to removal.”

50.The memo further instructs that if the noncitizen “does not affirmatively state
a fear of persecution or torture if removed to the country of removal listed on
the Notice of Removal within 24 hours, [ICE] may proceed with removal to
the country identified on the notice.” If the noncitizen “does affirmatively
state a fear if removed to the country of removal” then ICE will refer the case
to U.S. Citizenship and Immigration Services (“USCIS”) for a screening for
eligibility for withholding of removal and protection under the Convention
Against Torture (“CAT”). “USCIS will generally screen within 24 hours.” If
USCIS determines that the noncitizen does not meet the standard, the
individual will be removed. If USCIS determines that the noncitizen has met
the standard, then the policy directs ICE to either move to reopen removal
proceedings “for the sole purpose of determining eligibility for [withholding

of removal protection] and CAT” or designate another country for removal

14
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FACTS

51.Petitioner is a national of Cuba who was ordered removed from the United
States on January 12, 2006. Exhibit 2—Removal Order Information.

52.His removal order became administratively final on that same day because
neither party reserved appeal. Id.

53.Following the decision in his removal proceedings, Petitioner was held in ICE
custody for the duration of the 90-day removal period. Unable to secure a
travel document or otherwise effectuate his removal, ICE released Petitioner
on an OSUP. Exhibit 1—Sworn Declaration of Orlando Imbert-Marrero.

54.Petitioner has at all times complied with his order of supervision and any
directives from ICE. Id. He has reported in-person to their office consistently
for 19 years. Id. Further, he has not been arrested or charged with any criminal
offense since his release from ICE custody. Id.

55.Petitioner’s order of supervision was seemingly revoked and he was detained
without cause by ICE agents on J uly 29, 2025. 1d.

56.Petitioner was not informed as to the reasons for revoking his order of
supervision nor was he promptly given the required interview to demonstrate
reasons why it should be restored. Id.

57.During Petitioner’s detention, ICE has twice asked him to agree to “voluntary

departure” to Mexico and, on a third occasion, took him physically to the

15
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U.S./Mexico border for that same purpose although he had not agreed to
voluntarily depart to Mexico and in fact fears for his life in that country. Id.
58.Petitioner is currently in custody in the Western District of Texas, and one or
more of the Respondents is his immediate legal custodian. Exhibit 3—
Detention Information.
59.0n information and belief, Petitioner’s removal is not likely in the reasonable,
foreseeable future.

CLAIMS FOR RELIEF

COUNT ONE
Violation of Fifth Amendment Right to Due Process
60.Petitioner re-alleges and incorporates by reference all preceding paragraphs.
61.0n information and belief, Petitioner is currently being detained by federal

agents without cause and in violation of his constitutional rights to due process

of law.

62.Petitioner has been denied due process because his detention serves no
legitimate, non-punitive purpose as he is not a danger to the community and
has demonstrated through over 19 years of voluntary check-in appointments
with ICE that he is not at risk of flight from removal.

63.Petitioner has further been denied due process as the decision to revoke his

OSUP was made without him having had the opportunity to contest it and he

16
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was provided none of the process required by regulation.

64.Analysis of the Mathews factors here weighs in favor of Petitioner because
(1) he has a strong private interest in remaining free from detention; (2) there
is great risk of an erroneous deprivation of liberty since Respondents failed to
follow the regulations before or after summarily revoking his OSUP; and (3)
any government interest in ensuring his appearance for removal was already
adequately protected by the OSUP whereas detaining him unlawfully has
caused not only the costs of his detention but also the burden of litigating this
matter.

COUNT TWO
Unlawful Arrest in Violation of Federal Regulations

65.Petitioner re-alleges and incorporates by reference all preceding paragraphs

66.When ICE arrested Petitioner on July 29, 2025, they flagrantly violated
federal regulations.

67.Petitioner was under a valid Order of Supervision following his 2006 release
from ICE custody. He had fully complied with all requirements.

68.Respondents violated 8 C.F.R. § 241.4(I)(1), which requires that upon
revocation of supervised release, “the alien will be notified of the reasons for
revocation of his or her release or parole. The alien will be afforded an initial
informal interview promptly after his or her return to Service custody to afford

the alien an opportunity to respond to the reasons for revocation stated in the

17
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notification.”

69.Respondents provided Petitioner with no written notification of revocation,

no explanation of the reasons for revocation, and no opportunity to contest the

revocation.

70. Respondents further violated 8 C.F.R. § 241.4(1)(2), which provides that only

the Executive Associate Commissioner or a district director may revoke
supervised release, and the district director may do so only “when, in the
district director’s opinion, revocation is in the public interest and
circumstances do not reasonably permit referral of the case to the Executive
Associate Commissioner.” Upon information and belief, no such
determination was made by the Executive Associate Commissioner or district

director, and no exigent circumstances existed that would have prevented

referral to the proper authority.

71.Respondents violated 8 C.F.R. § 241.13(i)(2) by failing to make an

individualized determination of changed circumstances prior to revoking his

order of supervision and detaining him.

72.Further, Respondents provided Petitioner with no written notification of

revocation, no explanation of the reasons for revocation, and no opportunity
to contest the revocation through an interview as provided by 8 C.F.R. §

241.13()(3).

18
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73.These regulations were promulgated to safeguard due process rights of
noncitizens, and Respondents’ violations severely prejudiced Petitioner. Had
these regulations been followed, Petitioner would have had a meaningful
opportunity to contest the revocation of his supervised release, demonstrate
his compliance with the Order of Supervision, and prevent his unlawful
detention.

74.Under the well-established 4ccardi doctrine, when an agency fails to follow
its own procedures or regulations, that agency’s actions are generally invalid.
United States ex rel. Accardi v. Shaughnessy, 347 U.S. 260, 268 (1954)).

75.“ICE, like any agency, has the duty to follow its own federal regulations...
where an immigration regulation is promulgated to protect a fundamental
right... and [ICE] fails to adhere to it, the challenged [action] is invalid.”

Nguyen, 788 F. Supp. 3d at 152. (citing Rombot v. Souza, 296 F. Supp. 3d

383, 388 (D. Mass. 2017) (cleaned up).

76.This Court must not permit Respondents to benefit from their flagrant
regulatory violations.

77.As relief, Petitioner asks the Court to immediately order Respondents to

release him from custody and restore his Order of Supervision on the same

conditions as before his July 2025 arrest.

19
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COUNT THREE
Unlawful Detention Beyond Removal Period

78.Petitioner re-alleges and incorporates by reference all preceding paragraphs.

79.Under 8 U.S.C. § 1231(a), the government may detain a noncitizen for
removal only during the 90-day “removal period,” which begins when the
removal order becomes administratively final. 8 U.S.C. § 1231(a)(1)(A)-
(B)(i). This period may be extended only if the noncitizen “fails or refuses to
make timely application in good faith for travel or other documents necessary
to the alien’s departure or conspires or acts to prevent the alien’s removal.” 8
U.S.C. § 1231(a)(1)(C).

80.The Supreme Court has recognized a constitutional limitation on post-
removal- period detention: such detention is permissible only when there is a
“significant likelihood of removal in the reasonably foreseeable future.”
Zadvydas v. Davis, 533 U.S. 678, 701 (2001). After six months of detention—
the “presumptively reasonable period”—the government bears the burden of
proving this likelihood if the noncitizen provides “good reason to believe” that
removal is not reasonably foreseeable. Id.

81.Petitioner’s removal order became final on J anuary 12, 2006 on the day it was
entered. His 90-day removal period ended on April 12, 2006 and he was in
fact detained during the removal period. His initial 180-day Zadvydas

presumptively reasonable period expired July 11, 2006. His current detention

20
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has now exceeded 180 days.

82.More than 19 years later, Petitioner remains unremovable to Cuba due to
lacking a travel document or agreement from Cuba for him to be repatriated.
He has now been detained for over six months since his re-detention and all
evidence indicates that Respondents are still unable to remove him—in spite
of attempting to convince him to sign for voluntary removal to Mexico. As of
the filing of this petition, Respondents have not formally designated any other
country for his removal.

83.Even if Respondents were to designate a third country, Petitioner would be
entitled to apply for withholding of removal or protection from refoulement
under, among other things, the Convention Against Torture with respect to
that country, and those proceedings would further delay any potential
removal.

84.Petitioner has established far more than a “good reason to believe” that there
is no significant likelihood of his removal in the reasonably foreseeable future
as (1) he cannot be removed to Cuba without a travel document and obtaining
a travel document is unlikely; (2) no other country has agreed to accept him;
and (3) even if such a country were identified, Petitioner would be entitled to
apply for protection from removal to that country, a process that would take

many months if not years to complete.

21
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85.As relief, Petitioner requests an order from this Court immediately releasing
him from Respondents’ custody and placing him under an order of supervision
pursuant to 8 U.S.C.§ 1231(a)(3) and under the same terms as before.

COUNT FOUR
Violation of the Administrative Procedure Act

86.Petitioner re-alleges and incorporates by reference all the paragraphs above.

87.Under the APA, a court shall “hold unlawful and set aside agency action . . .
found to be arbitrary [or] capricious.” 5 U.S.C. § 706(2)(A).

88.Respondents’ revocation of Petitioner’s OSUP was arbitrary and capricious
because it violated statute, regulation, and the Constitution, as described
above.

89.An agency decision that “runs counter to the evidence before the agency” is
also arbitrary and capricious. Motor Vehicle Mfrs. Ass’n v. State Farm Mut.
Auto Ins., 463 U.S. 29, 43 (1983).

90.Respondents’ decision to revoke Petitioner’s OSUP ran counter to the
evidence before the agency that he would comply with a demand to appear for
removal without detention. Petitioner has never violated his OSUP and no
new facts or changed circumstances suggest he would. Further, no
individualized assessment or finding of changed circumstances was made
relating to the likelihood of being able to remove Petitioner.

91.The revocation also “failed to consider important aspects of the problem”
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before Respondents, making it arbitrary and capricious for multiple other
reasons. Dep’t of Homeland Sec. v. Regents of the Univ. of Calif., 140 S.Ct.
1891, 1910 (2020)

92.First, Respondents failed to consider the serious constitutional concerns raised
by revoking Petitioner’s OSUP without notice and opportunity to respond.

93.Second, Respondents failed to consider the increased administrative burden
to the agency caused by revoking the OSUP of Petitioner, who is neither a
flight risk nor a danger to the community, and for whom the agency does not
have travel documents needed to effectuate removal, including financial and
administrative costs incurred by the agency due to unnecessary detention.

94.Third, Respondents failed to consider reasonable alternatives to revoking
Petitioner’s OSUP that were before the agency, like simply continuing release
under the order of supervision and scheduling a future time and date to appear
for removal. This alternative would vindicate the government’s interest in
effectuating a removal order and save it the expense of detention not needed
to guarantee Petitioner’s appearance.

95.For these and other reasons, Respondents’ revocation of Petitioner’s OSUP
was arbitrary and capricious and should be held unlawful and set aside

COUNT FIVE
Third Country Removal

96.Petitioner re-alleges and incorporates by reference all preceding paragraphs.
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97.The Convention Against Torture, as implemented in U.S. law, prohibits
Respondents from removing an individual to any country where such
individual is more likely than not to face torture by or at the acquiescence of
the government. See Foreign Affairs Reform and Restructuring Act of 1998,
Pub. L. No. 105-277, § 2242, 112 Stat. 2681, 2681-822 (1998) (codified at 8
US.C. § 1231 note); 8 C.F.R. §§ 1208.16(c), 1208.18. This prohibition
extends to chain refoulement— the practice of deporting someone to a country
which will in turn deport that person to be tortured elsewhere. See 8 C.F.R. §
1208.18(a)(1).

98.Petitioner could face persecution or torture if removed directly to various
other countries, including but not limited to countries with notorious human

rights abuses like Libya, South Sudan, and Eritrea.

99.As relief, Petitioner request an order from this Court that Respondents may
not remove Petitioner from the continental United States without first
providing him and his counsel with written notice of the specific country they
intend to remove him to, and a reasonable period of time—which Petitioner
respectfully suggests is at least fifteen days—to file an application for relief
under, among other things, the withholding of removal statute and the

Convention Against Torture with respect to such country.

100. Additionally, as access to counsel is critical to preparing any potential
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application for relief, Petitioner asks that such order be further narrowed to
prohibiting Respondents from removing him or relocating him to a detention

facility outside the Western District of Texas.

PRAYER FOR RELIEF

Wherefore, Petitioner respectfully requests this Court to grant the following;:

(1) Assume jurisdiction over this matter;

(2) Order that Petitioner shall not be transferred outside the Western District of
Texas;

(3)Issue an order that Petitioner be provided notice and an opportunity to request
protection from removal to any third country that the Respondents may
identify.

(4)Issue an Order to Show Cause ordering Respondents to show cause why this
Petition should not be granted within three days and setting an immediate
hearing.

(5) Declare that Petitioner’s detention violates the Due Process Clause of the Fifth
Amendment.

(6)Issue a Writ of Habeas Corpus ordering Respondents to release Petitioner
immediately.

(7)Issue an order that Petitioner’s Order of Supervision be restored and that he

continue supervision under the same terms as in place prior to July 29, 2025.
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(8) Grant any further relief this Court deems just and proper.

Respectfully submitted,

Date: February 5, 2026 IS/ _Amanda Waterhouse
AMANDA WATERHOUSE
State Bar of Texas No. 24047676

Waterhouse Dominguez & Strom,
PLLC

PO Box 671067

Houston, Texas 77267

Phone: (713) 930-1430
awaterhouse@wdslawyers.com

Attorney for Petitioner
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