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Respondent

(name of warden or authorized person having custody of petitioner)

PETITION FOR A WRIT OF HABEAS CORPUS UNDER 28 U.S.C. § 2241
Personal Information

(a) Your full name: H’u’u.i v 0 i

(b) Other names you have used: Noae.

Place of confinement:

(8) Name of institution:  [rgiricling Deforfien Centfer

(b) Address: _QD‘? -{Uq'F:LJt.J':‘F— Lene J ﬁf%r;-.{f 0, T 1 o049

(c) Your identification number: } <

Are you currently being held on orders by:
M Federal authorities O State authorities O Other - explain:

Are you currently:
O A pretrial detainee (waiting for trial on criminal charges)
O Serving a sentence (incarceration, parole, probation, etc.) after having been convicted of a crime
If you are currently serving a sentence, provide:
(a) Name and location of court that sentenced you:

(b) Docket number of criminal case:
(c) Date of sentencing:

qBeing held on an immigration charge

O Other (explain):

Decision or Action You Are Challenging

What are you challenging in this petition:
OHow your sentence is being carried out, calculated, or credited by prison or parole authorities (for example,
revocation or calculation of good time credits)
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O Pretrial detention
O Immigration detention
O Detainer
OThe validity of your conviction or sentence as imposed (for example, sentence beyond the statutory

maximum or improperly calculated under the sentencing guidelines)
ODisciplinary proceedings
@ Other (explain): Jhe ir-:;},.* i EW 7 .,pe_n,fp,_ﬂ-wm.ﬁ‘f“ Lj-ff I-(.... E e O Fﬂ(t!""‘

2 allow steke Lié New Teca, vo Co mp lefe fuling o0 oot Fosy Convichion Rel el

M otioq Medy [ F A fi-Ted, o il retuna s bt fo Lecod ([brmanf Ra doT
Provide more information about the decision or action you are challenging:
(a) Name and location of the agency or court: Noy dp llpaciian  anu Recyi on =~ Seak. al) f;-'ﬁ;fif 1z
apy fCo datend bores t wffordey (mpm §raton Plandkfy 7
(b) Docket number, case number, or opinion number:
(c) Decision or action you are challenging (for disciplinary proceedings, specify the penalties imposed):

N A

for a Writ of Habeas Corpus Under 28 U.S.C. § 2241

(d) Date of the decision or action: A

Your Earlier Challenges of the Decision or Action

First appeal
Did you appeal the decision, file a grievance, or seek an administrative remedy?
OYes ONo

() If “Yes,” provide:
(1) Name of the authority, agency, or court:

(2) Date of filing:

(3) Docket number, case number, or opinion number:
(4) Result:

(5) Date of result:

(6) Issues raised:

(b) If you answered “No,” explain why you did not appeal:

Second appeal
After the first appeal, did you file a second appeal to a higher authority, agency, or court?
OYes ONo
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(a) If “Yes,” provide:
(1) Name of the authority, agency, or court:

PagelD 6

(2) Date of filing:

(3) Docket number, case number, or opinion number:

(4) Result:

(5) Date of result:

(6) Issues raised:

(b) If you answered “No,” explain why you did not file a second appeal:

Third appeal

After the second appeal, did you file a third appeal to a higher authority, agency, or court?
OYes ONo

(a) If “Yes,” provide:
(1) Name of the authority, agency, or court:

(2) Date of filing:

(3) Docket number, case number, or opinion number:

(4) Result:

(5) Date of result:

(6) Issues raised:

(b) If you answered “No,” explain why you did not file a third appeal:

Motion under 28 U.S.C. § 2255

In this petition, are you challenging the validity of your conviction or sentence as imposed?
OYes ONo
If “Yes,” answer the following:

(a) Have you already filed a motion under 28 U.S.C, § 2255 that challenged this conviction or sentence?

OYes O No
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If “Yes,” provide:
(1) Name of court;
(2) Case number:
(3) Date of filing:
(4) Result:

(3) Date of result;
(6) Issues raised:

(b) Have you ever filed a motion in a United States Court of Appeals under 28 U.S.C. § 2244(b)(3)(A),

seeking permission to file a second or successive Section 2255 motion to challenge this conviction or
sentence?

OYes O No
If “Yes,” provide:

(1) Name of court:

(2) Case number:

(3) Date of filing:

(4) Result:

(3) Date of result:

(6) Issues raised:

(c) Explain why the remedy under 28 U.S.C. § 2255 is inadequate or ineffective to challenge your

LY

conviction or sentence: v g

11. Appeals of immigration proceedings
Does this case concern immigration proceedings?
P Yes ONo
If “Yes,” provide:
()  Date you were taken into immigration custody: W\ inke. [P.Jo25s
(b) Date of the removal or reinstatement order: ﬁ@m?qﬁ j;:' o -:.’J'iz‘ e ATy (avrp 04,
(c) Did you file an appeal with the Board of Immigration Appeals?

O Yes &'No

Page 5 of 9




Case 3:26-cv-00286-X-BW  Document 3  Filed 02/04/26  Page 5 of 39 PagelD 8

A 242 (Rev. 09/17) Petition for a Writ of Habeas Corpus Under 28 U.S.C. § 2241 .
If “Yes,” provide:

(1) Date of filing:
(2) Case number:
(3) Result:

(4) Date of result:
(5) Issues raised:

(d) Did you appeal the decision to the United States Court of Appeals?

O Yes O No
If “Yes,” provide:
(1) Name of court: N }' ﬁ

(2) Date of filing:
(3) Case number:
(4) Result:

(5) Date of result:
(6) Issues raised:

12, Other appeals
Other than the appeals you listed above, have you filed any other petition, application, or motion about the issues
raised in this petition?
OYes M No
If “Yes,” provide:
(8) Kind of petition, motion, or application:
(b) Name of the authority, agency, or court;

(c) Date of filing:

(d) Docket number, case number, or opinion number:
(e) Result:

(f) Date of result:

(8) Issues raised;
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Grounds for Your Challenge in This Petition
13. State every ground (reason) that Supports your claim that you are being held in violation of the Constitution,
laws, or treaties of the United States. Attach additional pages if you have more than four grounds. State the
facts supporting each ground. Any legal arguments must be submitted in a separate memorandum.

GROUNDONE:  Regoeshny a STAY or PosTPopMENT £ o /¢ N o
C’Iﬁ?fh FD:" Collatyshr Benel f oo rded A0 € 1 2ens fo Tema,n M the U S,
Pediing The ovdtome n& Pead iy Los¥ Convihon @l oF muhor da Mow Jerse,

by M arabed Ly 1 retum St e-}—ﬂ Loged Perma~at feside, f ‘
(a) Suppnrﬁﬁé facts (Be brief. Do not cite cases or law.):

SEE Aaded Memotdom oF Ligesy
4 Sqpeetl  9f Foton

(b) Did you present Ground One in all appeals that were available to you?
OYes ONo )k

GROUND TWO:

(a) Supporting facts (Be brief Do not cite cases or law.):

(b) Did you present Ground Two in all appeals that were available to you?
OYes ONo

GROUND THREE:

(8) Supporting facts (Be brief Do not cite cases or law.):

(b) Did you present Ground Three in all appeals that were available to you?
OYes ONo

Page 7 of 9




Case 3:26-cv-00286-X-BW  Document3  Filed 02/04/26  Page 7 0of 39  PagelD 10
AO 242 (Rev. 09/17) Petition for a Writ of Habeas Corpus Under 28 U.S.C, § 2241

GROUND FOUR:

(a) Supporting facts (Be brief. Do not cite cases or law,):

(b) Did you present Ground Four in all appeals that were available to you?
OYes ONo

14, If there are any grounds that you did not present in all appeals that were available to you, explain why you did
not:

Request for Relief

15. State exactly what you want the court to do: __C?ﬂ!ln{' £ 5']\1&61 O rler M% Oftrome ¢ T
ww J€sey Post Cosvebran Pelie? [AoNn or Bnsdhwely buad & POST PoreMmint
OfF Tl—.r:.reamw:d Ocder Unde~r The Mmf.m'h'fwm{\uﬁ?fﬂfﬂdlUm l‘aﬁ‘.f’{] Stfuzf'f.r_h"?ﬂg
Whedh wll have Po Sama gffect of 4 STAY, CoAbi gner P’ﬁ-.h_[_ Aor qluncti e Rel i oF
Ao allow VO TUxy Couty v mupke a Ruj 24 _on Pebhroery 0aly g:tﬁﬁfnmffddﬁdf’dnﬂ_
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Declaration Under Penalty Of Perjury

If you are incarcerated, on what date did you place this petition in the prison mail system:

T T Fee— -

I declare under penalty of perjury that [ am the petitioner, | have read this petition or had it read to me, and the
information in this petition is true and correct. I understand that a false statement of a material fact may serve as the basis
for prosecution for perjury.

Date: 0:;/0) ) /.,J 0.) 6 _Fm/‘f{}' ( 71-’ Dmryﬂ.__’ Irﬂf,.:: s

Signatdre af Petitioner

.............. — ———
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SUPERIOR COURT OF NEW JERSEY
LAW DIVISION = CRIMINAL PART
BERGEN COUNTY
STATE OF NEW JERSEY

V.
HAI T. DOAN T e
Indictment No. S-362302 lila Lo D = 8 U
MOTION FOR POST-CONVICTION RELIEF
Petitioner, Hai T. Doan, appearing pro se, (Doan herein) respectfully moves this Honorable Court for
Post-Conviction Relief pursuant to Rule 3:22-1. Petitioner seeks to vacate his conviction and withdraw
his guilty plea on the grounds that he did not receive constitutionally effective assistance of counsel,
that his plea was entered without the benefit of an interpreter and without an understanding of its
immigration consequences, and that the well-established exceptions to timeliness and the interests of
justice require relaxation of the Rule 3:22-12 time limitations. Petitioner further requests that the Court

schedule an evidentiary hearing pursuant to Rule 3:22-10 and appoint counsel to assist witl:g further

proceedings.

INTRODUCTION AND GROUNDS FOR RELIEF

1. This motion arises from a conviction entered more than twenty years ago against Petitioner who
did not speak English, was not provided an interpreter at the critical stages of the proceedings, and pled
guilty only after his attorney assured him that he could never be deported because he entered the
United States before 1995.

2. For more than two decades, the federal government’s own policy and conduct confirmed that
understanding. Only in June 2025, when ICE abruptly reversed decades of policy, did Petitioner learn
that he was in danger of being deported to a country he left in 1993.

3. New lersey courts have repeatedly emphasized that Post Conviction Relief (“PCR”) exists to
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prevent miscarriages of justice. In State v. Nash, 212 N.J. 518, 545’ (2013), the Supreme Court described
PCR as the “last line of defense” against unconstitutional convictions. The Court has also held that the
Rule 3:22-12 time bar must yield where enforcement would produce a “fundamental Injustice.” Id. See
State v. Norman, 405 N.J. Super. 149, 158 (App. Div. 2009) (excusable neglect exists where delay is
caused by circumstances outside the defendant’s control); State v. Murray, 162 N.J. 240, 246 (2000)
(time bar should not be used to defeat meritorious constitutional claims).

4. Petitioner’s case presents exactly the type of circumstances these decisions contemplate. His plea
was not knowing, intelligent, or voluntary; he was deprived of effective assistance of counsel: he was
not provided an interpreter at critical stages of the proceedings; and newly discovered evidence — the
2025 ICE policy reversal — fundamentally alters the consequences of his conviction. Because the delay
in filing was caused by counsel’s mis-advice, Petitioner’s inability to understand English, and the federal
government’s own long-standing policy that made deportation impossible for more than twenty years,

this motion satisfies the exceptions to the time bar recognized in Norman and Murray.

STATEMENT OF FACTS

5.  Petitioner respectfully submits the following Statement of Facts, which is based on his personal
knowledge as set forth in the attached Affidavit of Hai T. Doan (EXHIBIT A). The facts described below
are drawn directly from Petitioner’s sworn certification and form the evidentiary basis for this motion.
6. Asdetailed in the attached Affidavit, Petitioner is a lawful permanent resident of the United States
who entered this country legally in 1993 at the age of eighteen. He arrived as part of a wave of
Vietnamese nationals who fled the aftermath of the Vietnam War and the economic and political
instability that followed.

7.  Like many refugees of that era, Petitioner came to the United States with limited formal education,
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no English proficiency, and no understanding of American legal systems. He settled in New Jersey, lived

with extended family, and worked in low-wage labor positions while learning to navigate life in a new

country.

8. In 2002, Petitioner was arrested in Bergen County and charged under Indictment No. S-362302
with distribution of controlled dangerous substances, conspiracy to distribute CDS, and distribution of
CDS within 1,000 feet of school property. (Judgment, Attached)

9. Atthe time of his arrest and throughout the pendency of the case, Petitioner did not speak, read,
or understand English. He could not communicate with law enforcement officers, court staff, or
attorneys without assistance. He had no understanding of the criminal justice process, the nature of the
charges, or the potential consequences of a conviction.

10.  According to Petitioner’s sworn statement, Petitioner retained attorney Joseph H. Burns to
represent him. Petitioner relied entirely on Mr. Burns because he had no ability to understand the
proceedings on his own.

11. Petitioner appeared in court without an interpreter, when he entered a guilty plea. Petitioner
recalls sitting in the courtroom during the plea hearing, hearing English words he did not understand,
and simply following counsel’s instructions to answer “yes” or “no” when prompted. He did not
understand the judge’s questions, the rights he was waiving, or the consequences of the plea.

12. Petitioner’s inability to understand English was not subtle or ambiguous. He could not read the
plea forms. He could not understand the plea colloquy. He could not comprehend the legal terminology
used in court. He relied entirely on counsel to explain what was happening. Counsel did not explain the
elements of the offenses, the potential penalties, or the collateral consequences of the plea. Instead,
counsel told Petitioner that pleading guilty would result in a shorter sentence and that he should “just
say yes” when the judge asked questions.

13. Most critically, according to Petitioner's sworn-affidavit, counsel told Petitioner that he could
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never be deported because he entered the United States before 1995. Counsel explained that Vietnam
did not accept the return of individuals who arrived before diplomatic normalization in July 1995.
Counsel presented this as an absolute rule, not a risk assessment or a possibility.

14.  Petitioner believed counsel because he had no independent ability to verify or question the
information. According to Petitioner's affidavit, no one — not the judge, not the prosecutor, not any
court official — ever advised Petitioner that his conviction would be considered an “aggravated felony”
under federal immigration law or that deportation was a mandatory consequence of such a conviction.
15. Petitioner accepted the plea solely because he believed counsel’s assurances. He did not
understand that he was admitting guilt to offenses that carried severe immigration consequences. He
did not understand that he was exposing himself to mandatory removal under federal law. He did not
understand that the plea would follow him for the rest of his life.

16. Petitioner served approximately two years in state prison. Upon his release in 2004, he was taken
into ICE custody for routine post-sentence processing. ICE officers informed him that he would be
released because Vietnam would not accept individuals who entered the United States before 1995.
Petitioner was released and instructed to report annually to ICE.

17. For the next twenty years, Petitioner complied with every reporting requirement. He appeared at
ICE offices annually, answered questions to the best of his ability despite his limited English, and was
permitted to return home each time. He was never detained, never warned, and never told that he was
at risk of removal.

18. During this period, Petitioner built a stable life in the United States. He married, raised children,
worked continuously, and became a grandfather. His entire family — his wife, children, and
grandchildren — are U.S. citizens or lawful residents. He has no meaningful ties to Vietnam, has not

returned since 1993, and has no family or support system there.

19. For more than two decades, the federal government’s conduct appeared to confirm counsel’s
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assurances. The United States and Vietnam maintained a bilateral repatriation framework under which
Vietnam generally refused to accept the return of individuals who entered the United States before July
12, 1995. ICE officers across the country informed pre-1995 Vietnamese nationals that they were not
removable. Petitioner reasonably believed that his immigration status, though precarious, was
effectively stable.

20. Everything changed in June 2025, when ICE abruptly reversed its long-standing policy and
announced that pre-1995 Vietnamese lawful permanent residents with aggravated felony convictions
may now be removed. This policy shift occurred in connection with a new Memorandum of
Understanding between the United States and Vietnam expanding cooperation on repatriation. For the
first time in more than twenty years, Petitioner learned that he was in immediate danger of deportation.
21. The 2025 policy reversal was not reasonably foreseeable at the time of the plea. It contradicted
decades of government practice and the assurances Petitioner received from counsel and ICE. It
transformed the consequences of Petitioner’s conviction from theoretical to existential. Petitioner filed
this motion promptly after learning of the policy change.

22. Petitioner now seeks relief because his plea was not knowing, intelligent, or voluntary; because he
was deprived of effective assistance of counsel; because he was never provided an interpreter; and
because newly discovered evidence — the 2025 ICE policy reversal — fundamentally alters the

consequences of his conviction.

ARGUMENT
23. New Jersey’s post-conviction relief framework requires courts to look beyond the five-year filing
period when a petition presents substantial constitutional claims or when the circumstances

surrounding the delay demonstrate excusable neglect or fundamental injustice.

24. This petition raises all of those concerns. The Petitioner’s inability to understand English, the




Case 3:26-cv-00286-X-BW  Document 3  Filed 02/04/26  Page 22 of 39  PagelD 25

absence of an interpreter at a critical stage of the proceedings, counsel’s affirmative mis-advice
regarding deportation, and the federal government’s long-standing representations about repatriation
prevented him from understanding the consequences of his plea or the need to seek relief earlier.

25. The 2025 ICE policy reversal further constitutes newly discovered evidence that fundamentally
alters the consequences of the conviction and could not have been discovered sooner. These issues,
taken together, require relaxation of the time bar and full consideration of the petitioner’s claims, which
are addressed in the sections that follow.

A. Excusable Neglect and Fundamental Injustice

26. Although this petition was filed outside the five-year period set forth in Rule 3:22-12(a)(1)(A), New
Jersey law does not treat the time bar as absolute. The Supreme Court has made clear that a PCR court
must consider whether the delay resulted from excusable neglect and whether enforcing the time bar
would produce a fundamental injustice. These concepts are not technicalities; they are the core
equitable principles that determine whether an otherwise untimely petition must still be heard.

27. In Norman, supra, the Appellate Division explained that excusable neglect exists when the delay is
attributable to circumstances beyond the defendant’s control, and that courts must consider the
defendant’s personal limitations, the information available to him, and the practical realities of his
situation. In Murray, supra, the Supreme Court stressed that the time bar should not be used to defeat
meritorious constitutional claims, particularly where the defendant challenges the integrity of the plea
process. And in State v. Mitchell, 126 N.J. 565 (1992) the Court instructed PCR courts to evaluate the
reasons for the delay, the nature of the claims, the extent of the delay, and the prejudice to both
parties.

28. Applying these principles here, the Petitioner’s delay was caused entirely by circumstances he
could not control. As he explains in his affidavit, he did not speak or understand English, was not

provided an interpreter at critical stages of the proceedings, and relied completely on counsel’s
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assurances that deportation was impossible. For more than twenty years, ICE officers reinforced this
belief by releasing him annually, never detaining him, and never warning him that he was at risk of
removal. The Petitioner had no independent ability to investigate or understand immigration law, and
no reason to believe that his conviction carried any immigration consequences.

29. Onlyin June 2025, when ICE abruptly reversed its long-standing policy and announced that pre-
1995 Vietnamese lawful permanent residents could now be removed, did the Petitioner learn that he
was in danger of deportation. He filed this petition promptly thereafter. Under Norman, Murray, and
Mitchell, these circumstances constitute excusable neglect, and enforcing the time bar would produce a
profound injustice.

B. Newly Discovered Evidence

30. The 2025 ICE policy reversal constitutes newly discovered evidence that independently justifies
PCR review. New lersey courts recognize that newly discovered evidence includes not only facts existing
at the time of trial but also later developments that materially alter the consequences of a conviction. In
State v. Nash, 212 N.J. 518 (2013) the Supreme Court explained that PCR must remain responsive to
changes in law or policy that expose constitutional defects in earlier proceedings.

31. In New Jersey the rule governing “newly discovered evidence” has an inclusive caveat. “A
significant change in a governmental rule, statute or policy, especially if it expands or alters evidence
admissibility can be treated as a “material change in circumstances or new development impacting a
case allowing for reevaluation...and often influences on going case proceedings or post-conviction relief
(PCR) under specific circumstances demonstrating flexibility in NJ Courts new legal landscape” (See,
Expanded Rule 608, Expanded July, 2020). As such, the above facts qualify the “newly discovered

evidence” doctrine to apply in this case and allow this case to be heard.
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C. Fundamental Injustice

32. The New lJersey Standard of “Fundamental Injustice” id primarily an exception used to relax
procedural time bars for filing for post-conviction motions. While courts acknowledge the possibility of
“miscarriages of justice,” specific published cases where a conviction was overturned solely and
explicitly on the ground of a “fundamental injustice” claim. See, State v. Hannah, 256 A.3d 1035; 146
Supreme Court (9021). Court held that a time bar does not prevent a court from reviewing ineffective
assistance of counsel claims if enforcing the a time bar would result in a “fundamental injustice,”
especially involving a case of actual innocence of denial of a fair trial.”; State v. Nash, 58 A.3d 705; 212
N.J. Supreme Court (2013) (Court described post-conviction relief as the “last line of defense against a
miscarriage of justice”). The facts contained herein, passim, establish that the “fundamental injustice”

exception should apply in this case and the court should proceed to hear this motion for PCR.

D. Ineffective Assistance of Counsel

33. The Petitioner was deprived of the effective assistance of counsel. The governing standard is set
forth in Strickland v. Washington, 104 S.Ct. 2052 (1984) and adopted in New Jersey in State v. Fritz, 105
N.J. 42 (1987). A defendant must show that counsel’s performance was deficient and that the deficiency
prejudiced the defense. In Padilla v. Kentucky, 559 U.S. 356 (2010) the United States Supreme Court
held that counsel has an affirmative duty to correctly advise a non-citizen defendant about the
immigration consequences of a guilty plea. The New Jersey Supreme Court adopted this rule in State v.
Gaitan, 209 N.J, 339 (2012) and in State v. Nunez-Valdez, 200 N.J. 129 (2009) the Court held that
affirmative mis-advice about immigration consequences renders a plea invalid.

34. The Petitioner’s affidavit alleges facts that, if proven, would establish that counsel’s performance
fell far below these standards. Counsel did not merely fail to advise the petitioner about immigration
consequences; he affirmatively misrepresented that deportation was impossible. Counsel did not

explain that the charged offenses constituted aggravated felonies under federal law or that such



Case 3:26-cv-00286-X-BW  Document 3  Filed 02/04/26  Page 25 of 39 PagelD 28

convictions trigger mandatory removal. Counsel did not secure an interpreter, despite the Petitioner’s
inability to understand English. Counsel instructed the petitioner to answer “yes” during the plea
colloquy without understanding the questions. These failures violate Padilla, Gaitan, and Nunez-Valdez.
The Petitioner further certifies in his sworn affidavit that he would not have pled guilty had he known
deportation was possible. Under Nunez-Valdez and the prejudice standard articulated in Strickland and
Fritz, this is sufficient to establish deficient performance.

E. The Plea Was Not Knowing, Intelligent, or Voluntary

35. New Jersey law requires that a defendant understand the nature of the charges, the rights being
waived, and the consequences of the plea. Rule 3:9-2 codifies this requirement, and cases such as State
v. Slater, 198 N.J. 145 (2009) reaffirm that a plea must be entered with full comprehension. When a
defendant has limited English proficiency, courts must ensure that appropriate language assistance is
provided. In State v. Rodriguez, 179 N.J. Super. 129 (1981), the Appellate Division held that a plea
entered without adequate interpretation cannot stand because the defendant cannot meaningfully

understand the proceedings.

PREJUDICE:

36. Under the standards of Strickland v. Washington, 466 US 688 (1984) and State v. Fritz, 519 N.J. 336,
342 (1987) to establish prejudice, a petitioner must show that, “but for counsel’s errors (i.e. deficient
performance) the result of the proceedings would have been different.” A “reasonable probability” has
been defined as a probability sufficient to undermine the outcome.” Strickland/Frit, supra. Courts have
also declared a “reasonable probability” can be defines as whether it is “more likely than not” that the

outcome of the proceedings would have been different.

37. Applying these bedrock standards, the question becomes whether having been in the United

States since 1993, having established a family with children and now grandchildren, having been

gainfully employed with opportunities that could not be acquired in Viet Nam, having established a
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livelihood whereby he was depended upon by his family, would risk automatic deportation by not
proceeding to trial to try and avoid deportation. The answer to this question is in the negative. Therein
lies the actual prejudice. Logic dictates that any normal person facing such consequences would opt for
trial as they would have nothing to lose because deportation would ultimately ruin his entire life and
that of his family. Doan declares that he would not have accepted the plea and would have proceeded
to trial if accurately and truthfully informed by his attorney. See, State v. Nunez-Valdez, 200 N.J. 129,
139 (2009) citing the Strickland prejudice under a guilty-plea circumstances whereby defendant must
show a reasonable probability that but for counsel’s errors he would not have accepted the guilty plea
and would have proceeded to trial. See also, State v. DeFrisco, 137 N.J. 434, 457 (1994) (same).
Accordingly, Doan has established both prongs of the Strickland/Fritz Standard of ineffective assistance
of counsel and this Court should move forward with this PCR motion and conduct an evidentiary

hearing.

F. An Evidentiary Hearing is Required

38. New Jersey law requires an evidentiary hearing when a defendant presents a prima facie case for
relief and when the existing record is insufficient to resolve the disputed issues. In State v. Preciose, 129
N.J. 451 (1992) the Supreme Court emphasized that PCR is intended to serve as a safeguard against
constitutional violations and that a hearing is necessary whenever material facts are in dispute or when
the defendant’s claims cannot be evaluated solely on the existing record. The Court explained that a
hearing is particularly important where the defendant’s allegations, if true, would entitle him to relief,
and where the factual issues raised concern matters outside the trial record.

39. The Petitioner’s affidavit raises several material factual issues that cannot be resolved without

testimony and cross-examination. These include the nature and content of counsel’s advice regarding

deportation, the Petitioner’s inability to understand English, the absence of an interpreter during
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attorney meetings and court proceedings, the Petitioner’s understanding of the plea colloquy, and the
circumstances surrounding the 2025 ICE policy reversal.

40. None of these issues can be resolved by reference to the plea transcript alone. The transcript does
not reflect the Petitioner’s comprehension, the private communications between counsel and client, or
the immigration advice that was or was not provided. Nor does it capture the Petitioner’s language
limitations or the absence of interpretation during critical stages of the proceedings.

41. When a defendant asserts that he did not understand the proceedings due to language barriers
and lack of interpretation, a hearing is required to assess credibility and to determine whether the plea
was knowing and voluntary. The same is true when a defendant asserts that counsel provided
affirmative mis advice regarding deportation. These issues cannot be resolved on paper; they require
testimony from the petitioner, plea counsel, and potentially other witnesses. The petitioner’s sworn
statements, if credited, would establish ineffective assistance of counsel, an involuntary plea, and a
fundamental injustice. Under Preciose, the petitioner has more than met the threshold for an
evidentiary hearing, and the Court should schedule one to fully develop the factual record.
CONCLUSION

42. For all the reasons set forth above, the Petitioner has demonstrated that his delay in filing was the
product of the well establish exceptions, ante, that enforcing the time bar would result in a fundamental
injustice, and that newly discovered evidence independently warrants review. He has further shown that
he was deprived of the effective assistance of counsel and that his plea was not knowing, intelligent, or
voluntary due to language barriers, lack of interpretation, and affirmative mis-advice regarding
deportation.

43, These circumstances strike at the core of the constitutional protections that govern the plea

process and undermine confidence in the outcome of the proceedings. The petitioner respectfully

requests that the Court relax the time bar, grant post-conviction relief, vacate the conviction, permit
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withdrawal of the guilty plea, and schedule an evidentiary hearing to fully develop the factual record.

Respectfully submitted,

Hud T 1) e (A 3)asss

Hai T. Doan, Pro se Dated

12
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EXHIBIT A

Affidavit of Hai T. Doan

|, Hai T, Doan, being duly sworn according to law, certify as follows:

1. | came to the United States in the 1993 and have lived here continuously since that time. English is
not my first language, and at the time of my arrest and plea | did not speak, read, or understand English.
| relied entirely on others to communicate for me. | was not provided an interpreter by my attorney or
by the court, during the critical stages of the proceedings.

2. When | met with my attorney before entering my plea, we did not use an interpreter. | did not
understand the conversations we had unless he spoke slowly or used gestures. | trusted him to explain
everything to me because | could not understand the legal system or the English language.

3. My attorney told me that | could not be deported because | entered the United States before 1995.
He said that Vietnam would not take people back who came before that date and that immigration was
“not an issue” for me. | believed him because | had no way to check or understand immigration law on
my own,

4. My attorney never told me that the charges | was pleading to were considered aggravated felonies
under immigration law. He never told me that deportation would be mandatory. He never warned me
that pleading guilty could cause me to lose my green card or be removed from the United States.

5. On the day of my plea, | did not understand the plea form or the questions the judge asked me. My
attorney told me to answer “yes” to the judge’s questions, and | did so because | trusted him and
because | did not understand what was being said. | did not knowingly or voluntarily waive my rights
because | did not understand them.

6. For more than twenty years after my conviction, | reported to ICE as required. Every year, ICE
officers told me that | could not be deported because | came to the United States before 1995, They

released me each time without detaining me and never warned me that | was at risk of removal. This
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confirmed what my attorney had told me, and | believed that immigration was not a problem for me.

7. 1did not know that | had any reason to challenge my conviction or my plea. | did not know that my
attorney had given me wrong information. | did not know that my plea carried immigration
consequences. | did not know that | could file for post-conviction relief. Because | did not understand
English and had no knowledge of the law, | had no way to discover these issues on my own.

8. InJune 2024, | learned for the first time that ICE had changed its policy and that Vietnam would
now accept the return of people who entered the United States before 1995. This was the first time |
understood that | could be deported. | was shocked because this was inconsistent with what | had
understood based on prior communications with my attorney and ICE over the years.

9. Assoonas|learned that | was at risk of deportation, | sought legal help and began the process of
filing this petition. | filed it as quickly as | could once | understood the danger | was in. [Note: The specific
date when | sought legal assistance was September, 2025, and this petition was filed on December 15,
2025.

10. I have lived in the United States for more than thirty years, since 1993]. My wife Chrisy Li,

Children, Sophia tu anh Doan, 23 years old, Sebastian bao anh Doan, 18 years old, »A —<| 2

years old. and grandchildren [number and ages] all live here in the United States and are [U.S.

citizens/lawful permanent residents]. | have no meaningful ties to Vietnam and no family there. | have

not returned to Vietnam since [year] and do not speak [Vietnamese language proficiency]. Being
deported would separate me from my entire family and everything | have built in my life, including
[specific details about employment, community ties, property ownership, etc.].

11.  If I had known that | could be deported because of my plea, | would never have pled guilty. | would
have insisted on going to trial or would have sought to negotiate a different outcome that would not

result in deportation. | relied on my attorney’s advice regarding the immigration consequences of my

plea, and | was not properly advised of the deportation risk.
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| declare under penalty of perjury under the laws of the State of New Jersey that the foregoing
statements made by me are true and correct pursuant to N.J.S.A. 2C-28-1; 28 U.5.C. Section 1746.
Hai T, Doan

Date: December 13, 2025

Hur 3 Do

L
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DEPARTMENT OF HOMELAND SECURITY OMB No. 16530021

U.S. Immigration and Customs Enforcement Expires: 10/31/2027

APPLICATION FOR A STAY OF DEPORTATION OR REMOVAL

Action Block - For ICE Use Only T Fee/Date Stamp
[JGRANTED []One Year []Six Months Three Monthe [ Other: N/A
[]DENIED Denial letter attached.
[JREJECTED [Jincormect Fee [ ] Application was not submitied in person  [] Other: N/A
(] Additional information attached.
Date: Decision made by: N/A
(Printed Name/TTtie)
Deciding Official Signature
(Sign ;u ink): Office: m_
A-File Number: Date: If you are cumently detained by ICE, provide the name of the detention faciiity:
| | N/A
Last Name: First Nama: Middle Name:
Doan Hal s Tu
Address (Mumber and Streef). Country of Citizenship: Passport No: Expiration Date:
S
— Vietnam == "
Apartment Number: Length of stay requested:
N/A | [(X]One year []Six months []Three months [JOther: N/A
Town/City: State: | Zip Code: |
I Asrested by police or other law enforcement agency (other than for
Telephone Number: | Call Telephone Numbar: immigration reesons) [T Yes - Documents attached [X]No

REASON(S) FOR REQUESTING A STAY OF DEPORTATION OR REMOVAL:

Mr. Doan respectfully requests a stay of removal. He has a pending Post-Conviction Rellef motion in New Jersey challenging the underlying

conviction, a pending 1-130 filed by his U,S.-citizen spouse, and more than 20 years of full ICE compliance. Removal would cause severe
hardship to his U.S.-citizen family. Please see the attached cover letter, supporting deciaration, and exhibits for a full axplanation.

EVIDENCE SUBMITTED (attached):

[IMedical [X]Brief [ _]Other (specify):
See aftached brief and exhibits. Pending PCR, pending 130, long-term ICE compliance, U.S.-citizen family hardship.
|mrﬂfyundnrpmaﬂrufpwjurrMmlhhnmﬂmmﬂﬂudmdmnmmdhuulnhhulmdmmﬂuhﬂdmrhﬂmmﬂhalhlf.

Hal Tu Doan
(Printed Name) (Signature) (Sign in Ink)

INFORMATION IF FORM PREPARED BY OTHER THAN APPLICANT:

| declare under penalty of law that this document was prepared by me at the request of the applicant and is based on all information of which | have
kmwhdge.lmmmpmvidhghluinl’unmﬂnnunhuhllfnfﬂulppﬂurﬂmidmutthmhulmﬂonlnd.mmmm.aﬂmnr

imprisonment or both. ’ﬁ
Timothy Andrew Gambacorta @\
(Printed Name) (S in ink)

i

e - 60077

(Telephona Number) (Street Address) (City) (State) (Zip Cods)
Page 3of 3
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ocal o : Court for the
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, L NORTHE RN e :
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Defendant (Indicate Citizenship of Parties in Item [1[) of Business In Another State
Citizen or Subject of a B3 []3 Foreign Natico E/ﬁ s
Foreign Comntry
IV. NATURE OF SUIT Piace an “X™ in One Box Click here for: ipti
110 Insurance PERSONAL INJURY PERSONAL INJURY 625 Drug Ralated Seizure 422 Appeal 28 USC 158 375 False Claims Act
120 Marine aﬂmﬁd:plna ] 365 Personal Injury - of Property 21 USC 881 423 Withdrawal [ ] 376 Qui Tam (31 USC
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of Veteran's Benefits 350 Motar Vehicle 1370 Other Fraud 710 Fair Labor Stendaerds Act of 2016 (15 USC 1681 or 1692)
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195 Contract Product Lisbility | | 360 Other Perscnal  Property Damage Relations 861 HIA (139561) | 490 Cable/Sat TV
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Hai Tu Doan Ue

; — i \
g _—— | CLERKUS. DIGTRICT COURT
Prairieland Detention Center | NORTHERN DISTRICT OF TEXAS _|
1209 Sunflower Lane
Alvarado, TX 76009 January 27, 2026

Clerk of The Court

U.S. District Court

Northern District of Texas
1100 Commerce Street, #1452
Dallas, TX 75242

RE: Hai Tu Doan v. Brantley David Starr, Warden
Emergency Motion for Habeas Corpus Relief
Pursuant to 28 U.5.C. Section 2241

Dear Sir or Madam:

Enclosed are documents for filing which include:
5 ] ﬁJ;: ”
Civil Cover Sheet NN % b f/

Emergency Motion for Appointment of Counsel
Application for habeas corpus, pursuant to 28 U.S.C. Section 2241
Memorandum of Law in support of emergency motion pursuant to Section 2241
Attachments
Hai Doan’s proof of Legal Resident Alien
Judgment from State of New Jersey aggravated felony
Homeland Security Order of Supervision
Homeland Security Notice of June, 2025 changed Policy
. Homeland Security Order of Supervision
. ICE Court report of annual reporting from 2024
. Post-Conviction Relief Motion from State of New Jersey
. Filing of Application of Stay filed by an attorney
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Attached to this letter is the check of $5.00 for the filing fee. Thank You for your kindness and
consideration in this matter. If there are any gquestions please advise immediately.

Your Truly,

Hai Tu Doan




