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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION

Veronica Lopez-Perez,

Petitioner, Case No: 5:20-cv-611-XR

Petitioner’s Traverse

Todd M. Lyons, Acting Director of US ICE, ef
al.,

Respondents.

PETITIONER’S TRAVERSE

Petitioner was unlawfully detained by Respondents without due process and remains
subject to mandatory detention. Respondents assert that there are no due process protections for
those detained in removal proceedings, but this contention is contrary to decades of Supreme
Court jurisprudence. The detention at issue here was a violation of Petitioner’s Fifth Amendment
Due Process rights. For these reasons, Petitioner asks the Court to grant a writ of habeas corpus
and order the only appropriate relief in habeas proceedings, “release from unlawful detention”.

Dep't of Homeland Sec. v. Thuraissigiam, 591 U.S. 103, 107 (2020).
I.  Respondents do not dispute any factual matters presented in the Petition

Petitioner has stated sufficient facts to show that they are “in custody in violation of the
Constitution or laws or treaties of the United States...” 28 U.S. Code § 2241. The Response does
not dispute those facts, and Petitioner has provided all available evidence to support each claim.

In particular, Respondents do not contest that Petitioner was detained without a warrant or any
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legal process, or that Petitioner is in “full” removal proceedings. The Response relies only on
Respondents’ novel interpretation of the law, which this Court and many others have already

rejected.
1. The Fifth Circuit panel’s decision in Buenrostro-Mendez is not yet final

It is settled law in this circuit that a decision from the Court of Appeals is not final until
the mandate has issued. See United States v. Jackson, 549 F.3d 963, 980 (5th Cir. 2008) {quoting
Charpentier, 480 F.3d at 713). A circuit court panel may issue the mandate instantly or after a set
period of time. See 5th Cir. R. 8.8. As the Fifth Circuit has previously stated, “[b]efore our
mandate issues, we have the power to alter or modify our judgment.” Charpentier v. Ortco
Contractors, 480 F.3d 710, 713 (5th Cir.2007) (per curiam) (citing First Gibraltar Bank v.
Morales, 42 F.3d 895, 897 (5th Cir.1995) (per curiam)). Absent the issuance of a mandate, “the

original district court judgment remain [s] in effect.” Jackson, 549 F.3d at 980.

According to the Fifth Circuit’s docket, the mandate in Buerrostro-Mendez will not issue
until March 30, 2026.' See Buenrostro-Mendez v. Bondi, No. 25-20496, ---- F.4th ---- 2026 WL
323330, at *1 (5th Cir. Feb. 6, 2026). The Fifth Circuit’s panel’s decision not to issue the
mandate immediately was an intentional decision by that court, as the Fifth Circuit’s rules permit

issuing the mandate immediately,

Prior to issuance of the mandate, the decision could be altered whether through a petition
to rehear the matter en banc or otherwise, For these reasons, the Fifth Circuit panel’s decision in

Buenrostro-Mendez v. Bondi is not final and the original judgments from the district courts that

! The Fifth Circuit’s order which appears in the ECF reads: “PUBLISHED OPINION FILED. [25-20496 Reversed
25-40701 Reversed ] Judge: EHJ , Judge: SKD , Judge: DMD Mandate issue date is 03/30/2026; [10769107-2]
[25-20496, 25-40701)".
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the panel reviewed are still in effect. Although the Fifth Circuit’s analysis may be informative to
the Court and the parties, it is not yet binding in this matter and is subject to modification or
appeal. Furthermore, Petitioner’s arguments here go beyond those considered by the Fifth Circuit
panel in Buenrostro v. Bondi, including constitutional due process and other claims which were

not addressed by that decision.

HI.  Respondents unlawfully detained Petitioner without due process

Respondents violated Petitioner’s due process rights because statutory and regulatory procedural
protections apply to individuals detained pursuant to 8 U.S.C. § 1226. Although not a final decision, the
Fifth Circuit recently found that 8 U.S.C. § 1226 “applies to aliens in the United States.” /d. at 16, That
court envisioned an overlapping statutory scheme in which both Sections 1225 and 1226 work together.
Id. As such, even if mandatory detention is required pursuant to 8 U.S.C. § 1225, Petitioner may still only
be detained “[o]n a warrant issued by the Attorney General...” 8 U.S.C. § 1226(a). Regulations detail
specific procedures that must be followed as well as the immigration officers who are authorized to issue
a warrant. 8 CFR 236.1(b)(1). These same officers may exercise their discretion to release someone from
detention, 8 CFR 236.1(c)(8). Should officials determine to revoke such an order of release, regulations
again specify who may revoke that order of release and what procedures must be followed. 8§ CFR
236.1(c)(9).

Petitioner is a civil detainee who has never been convicted of any crime. As an immigrant,
Petitioner is entitled to the same due process protections afforded to civil detainees. See Zadvydas v.
Davis, 533 U.S. 678, 690 (2001); Edwards v. Johnson, 209 F.3d 772, 778 (5th Cir. 2000). Petitioner has a
“constitutionally protected interest in avoiding physical restraint”. Zadvydas, 533 U.S. at 690 (quoting
Kansas v. Hendricks, 521 U.S. 346, 356 (1997)). Petitioner may not be detained as a means of

punishment for noncriminal purposes. See Bell v. Wolfish, 441 U.S. 520, 535 (1979). Due process
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protections apply even if a statute explicitly authorizes detention. See Vazquez Barrera v. Wolf, 455 F.
Supp. 3d 330, 338 (8.D. Tex. 2020) (finding that plaintiffs who were at high risk of serious illness or
death due to the COVID-19 Pandemic were detained for a purpose that did “not reasonably relate to a
legitimate governmental purpose.”).

At a minimum, due process protections require following established statutes and regulations.
Respondents faited to do so here. The procedures listed here must be undertaken prior to an individual’s
detention and cannot be remedied after the fact. As such, Petitioner asks the Court to order release from

detention as the most appropriate remedy.

IV.  Administrative exhaustion is not required in these proceedings

Petitioner is not required to exhaust administrative remedies here and such a requirement would
be futile because Respondents have already clearly determined that they will not grant Petitioner bond.
There is no statutory exhaustion requirement in 28 U.S.C. § 224 1. Courts have routinely reviewed the
detention of immigrants pursuant to different statutes in habeas proceedings. See, e.g., Tran v. Mukasey,
515 F.3d 478 (5th Cir. 2008). Furthermore, exhaustion is inappropriate here because appeal to the Board
of Immigration Appeals is futile and inadequate.

The requirement that Petitioner must exhaust alt available appeals is subject to exceptions. The
Fifth Circuit has held that “[e]xceptions to the exhaustion requirement are appropriate where the available
administrative remedies either are unavailable or wholly inappropriate to the relief sought, or where the
attempt to exhaust such remedies would itself be a patently futile course of action.” Hinojosa v. Horn,
896 F.3d 305, 314 (5th Cir, 2018) (citing Fuller v. Rich, 11 E.3d 61, 62 (5th Cir. 1994) (per curiam).

Requesting bond and appealing to the BIA are both futile here because the BIA has already issued
a precedential decision holding that immigration judges unequivocally have no jurisdiction to entertain

granting bond in these exact circumstances. See Matter of Yajure Hurtado, 29 1&N Dec. 216 (BIA 2025).
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The BIA stated in that case that “[ilmmigration Judges lack authority to hear bond requests or to grant
bond to aliens who are present in the United States without admission.” /d. There is no reason to believe
that the BIA would not apply its own recent precedent decision to Petitioner’s case. In light of the above,
Petitioner asks the Court to find that requesting bond and appealing any denial to the BIA are not

required and would be futile.

V.  This Court has jurisdiction to decide these issues

There are no jurisdictional bars to relief in this case, even considering the jurisdiction-stripping
statutes at 8 U.S.C. §§ 1252(a)(5), (b)(9), (g), or 8 U.S.C. § 1226(e). Section 1252(a)(5) narrowly
“specifies that the only means of obtaining judicial review of a final order of removal, deportation, or
exclusion is by filing a petition with a federal court of appeals.” Duarte v. Mayorkas, 27 F.4th 1044, 1051
(5th Cir. 2022). Here, there is no final order of removal which Petitioner seeks review before this Court.

Section 1252(b)(9) limits judicial review of “questions of law and fact...arising from any action
taken or proceeding brought to remove an alien from the United States under this subchapter”. 8 U.S.C. §
1252(b)(9). This provision is a jurisdictional channeling provision intended to prevent review of issues
prior to the end of administrative proceedings, See Maldonado v. Olson, No. 25-CV-3142 (SRN/SGE),
2025 WL 2374411, at *7 (D. Minn. Aug. 15, 2025) (citing Aguilar v. U.S. Immigr. & Customs Enf't, 510
F3d 1, 11 (1st Cir. 2007)). Petitioner is not challenging the initiation of removal proceedings or any
action that occurred during those proceedings.

Section 1252(g) strips jurisdiction over “any cause or claim by or on behalf of any alien arising
from the decision or action by the Attorney General to commence proceedings, adjudicate cases, or
execute removal orders against any alien under this chapter.” 8§ U.S.C. § 1252(g). Here, Petitioner does
not seek this review, and Congress did not intend to sweep in additional claims that were not explicitly

included here. Lopez-Arevelo v. Ripa, No. EP-25-CV-337-KC, 2025 WL 2691828, at *4 (W.D. Tex. Sept.
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22, 2025) (citing Jennings v. Rodriguez, 583 U.S. 281 (2018)). Additionally, this provision carves out
habeas petitions; the jurisdictional bar is “notwithstanding any other provision of law (statutory or
nonstatutory), including section 22417, 8 U.S.C. § 1252(g).

Section 1226(e) does not apply to Petitioner’s claim because it “challenges to the statutory
framework that permits the alien's detention without bail.” Jennings, 583 U.S. at 295, 138 S.Ct. 830
(cleaned up) (quoting Demore v. Kim, 538 U.S, 510, 516, 123 S.Ct. 1708, 155 1..Ed.2d 724 (2003)); see
also Zadvydas v. Davis, 533 U.S. 678, 688, 121 S.Ct. 2491, 150 L.Ed.2d 653 (2001). Petitioner is not
challenging an individualized bond hearing determination but rather Respondents’ novel interpretation of
the statutory framework at issue here.

V1. Release is the only appropriate relief in habeas proceedings

While courts have at times ordered bond hearings for immigrant detainees in habeas proceedings,
release is the only appropriate remedy in habeas proceedings. See generally Department of Homeland
Security v. Thuraissigiam, 591 U.S. 103 (U.S. 2020). In Thuraissigiam the court examined the history of
habeas proceedings in the United States and concluded that “[h]abeas has traditionally been a means to
secure release from unlawful detention”. Id at 107, The writ “simply provided a means of contesting the
lawfulness of restraint and securing release.” Id. at 117. The Court rejected the idea that habeas
proceedings can be used as a vehicle for obtaining other relief besides release. Id. at 126-27.

Additionally, immigration bond hearings are currently devoid of due process. Respondents have
engaged in mass purges of immigration judges?, including appellate judges at the Board of Immigration

Appeals, replaced those judges with temporary military judges,’ recruited partial “deportation judges”

? See Politico: Immigration courts thrown into chaos as Trump administration purges dozens of judges (available af
https://wwwipolitico.com/news/2025/12/06/tramp-immigration-court-judge-purges-00679376)

¥ See American Immigration Council: Trump Administration Appoints Hundreds of Unqualified Military Lawyers to
Serve as Immigration Judges (available at httpsi/fwww.americanimmigrationcouncil.org/blog/trump-appoints-
military-lawyers-to-serve-as-immigration-judges/)
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rather than neutral arbiters,* and even ordered immigration judges to defy court orders under penalty of
termination.’ In these circumstances, ordering a bond hearing is not only contrary to the history of habeas
proceedings, it is an ineffective remedy that merely allows Respondents to deny and delay until they can
remove the immigrant from the United States.

VII.  Conclusion

Because Respondents have unlawfully detained Petitioner in violation of the law and regulations,
Petitioner respectfully asks this Court to grant this Petition and issue a writ of habeas corpus ordering
immediate release.

Respectfully submitted,

/s/ Joseph Krebs Muller

Joseph Krebs Muller

Counsel for Petitioner

Bar: MO #65066, TX #24117397
Law Office of Joseph Muller
9600 Great Hills Trl. Ste. 150W
Austin, TX 78759

Email: joseph@jkmlaw.cc
Phone: (512) 593-8258

Fax: (512) 361-4938

¥ See The Guardian: US justice department recruiting legal experts to serve as ‘deportation’ judges (available at
https:/fwww.theguardian.com/us-news/2025/nov/2 1 fus-justice-department-ad-deportation-judges)

* See Seattle Times: WA federal court orders action as immigration judges defy bond order (available at
https:/Awww.seattletimes.com/seattle-news/wa-federal-court-orders-action-as-immigration-judges-defy-bond-order/)




