
Case 2:26-cv-00189-SPC-NPM Document9 Filed 92/10/26 Page 1 of 9 PagelD 300 

UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

FORT MYERS DIVISION 

DENIS DAGOBERTO DUARTE 
CANTARERO, 

Petitioner, Case Ne. 2:26-cv-189-SPC-NPM 

Vv. 

ACTING DIRECTOR TODD 
LYONS, et al., 

Respondents. 
/ 

RESPONSE TO PETITION FOR WRIT OF HABEAS CORPUS 

Petitioner Denis Duarte Cantarero challenges his detention by USS. 

Immigration and Customs Enforcement, arguing he is entitled to a bond hearing 

under 8 U.S.C. § 1226. While reserving all rights. including the right to appeal, 

Respondents submit this abbreviated brief in lieu of an exhaustive memorandum to 

preserve the Respondents’ arguments and to conserve judicial resources. Should the 

Court prefer a more exhaustive discussion, Respondents request leave to submit 

additional briefing.! 

‘ The only appropriate respondent to a habeas case :s “he official with physical custody 
of Duarte Cantarero. 28 U.S.C. § 2243 (“The writ, or order to show cause shall be directed 
to the person having custody of the person detained.”); Rusnsfeld v. Padilla, 542 U.S. 426, 434- 
36 (2004) (“[T]he default rule is that the proper respondent is the warden of the facility where 
the prisoner is being held, not the Attorney General or some other remote supervisory 
official.”), Accordingly, the only proper respondent in this case is the Warden of Florida Soft 
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FACTS 

Duarte Cantarero is a national and citizen of Honduras who last entered the 

United States at an unknown place and time. (Composite Exhibit, Ex. 1 at 1.) He 

was placed in immigration custody on January 7, 2026. Id. at 2. He was served with 

a Notice to Appear on or about February 10, 2026.? Id. at 6-7. Duarte Cantarero is 

currently detained at Central Louisiana ICE Processing Center. 

On January 28, 2026, Duarte Cantarero filed 2 petition for writ of habeas corpus 

alleging his custody violates the Immigration and Nationality Act and the Due Process 

Clause of the Fifth Amendment. (Doc. 1.) 

CERTIFIED HABEAS RETURN 

ICE is detaining Duarte Cantarero under the mandatory detention provisions 

of 8 U.S.C. § 1225(b)(2). See 28 U.S.C. § 2243 (“The person to whom the writ or order 

is directed shall make a return certifying the true cause of the detention.”). Duarte 

Cantarero bears the burden to prove his custody violates federal law. Whitfield v. U.S. 

Sec’y of State, 853 F. App’x 327, 329 (11th Cir. 2021°. 

Side South in his official capacity. See e.g., Vandersnick v. Sec’y, Fla. Dep’t of Corr., No. 5:18- 
cv-603-SPC-PRL, 2021 WL 1020914, at *1 n.3 (M.D. Fla. Mar. 17, 2021). 

? As of the time of filing, the undersigned was last informed the Notice to Appear has 
been filed with the Immigration Court and is pending accepzance. 

2



Case 2:26-cv-00189-SPC-NPM Document9 Filed 02/10/26 Page 3 of 9 PagelD 302 

ARGUMENT 

I. Duarte Cantarero is properly detained under 8 U.S.C. § 1225(b)(2) 

In In re Matter of Yajure Hurtado, 29 1&N Dec. 216 (B.LA. 2025) the Board of 

Immigration Appeals (BIA) examined the plain language of Section 1225, the INA’s 

statutory scheme, Supreme Court and BIA precedert, the legislative history of the 

INA and the Illegal Immigration Reform and Immigrant Responsibility Act of 1996 

(“TIRIRA”), Pub L. No. 104-208, and DHS’s prior practices. After doing so, the BIA 

held that “under a plain language reading of section 235(b)(2)(A) of the INA, 8 U.S.C. 

§ 1225(b)(2)(A), Immigration Judges lack authority to hear bond requests or to grant 

bond to aliens, like the petitioner, who are present in the United States without 

admission.” 29 I&N Dec. at 225. This Court should rule the same. 

Respondents acknowledge that questions of law in this case, and the challenges 

to the government’s policy and practice, substantially overlap with Garcia v. Noem, et 

al., No, 2:25-cv-879-SPC-NPM, 2025 WL 3041895 (M.D. Fla. Oct. 31, 2025). It 

should be noted, however, that courts have recently ruled against petitioners in similar 

cases. See, E.g., Lopez v. Dir. of Enft & Removal Operations, No. 3:25-CV-1313-JEP- 

SJH, 2026 WL 261938, at *1 (M.D. Fla. Jan. 26, 2026); Iraheta Morales v. Noem, No. 

25-62598-CIV-SINGHAL, 2026 WL 236307, at *3-9 (S.D. Fla. Jan. 29, 2026). Some 

decisions have started recognizing that there is no jurisdiction over this question to 

begin with. Munoz Nataren v. Raycraft, No. 4:26-cv-212, 2026 WL 214368, at *2 (N.D.
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Ohio Jan. 28, 2026); Amaya-Velis v. Raycraft, No. 4:26-cv-73, 2026 WL 100596, at *2- 

3 (N.D. Ohio Jan. 14, 2026). 

Significantly, the Fifth Circuit recently ruled that aliens who have not been 

admitted to the United States are subject to mandatory detention under 8 U.S.C. § 

1225(b)(2) regardless of whether the alien is already present in the United States. 

Buenrostro-Mendez v. Bondi, No. 25-20496, 2026 WL 323330 (5th Cir. Feb. 6, 2026). 

At least four circuits—including the Eleventh—have active appeals on the matter. 

Martinez v. Hyde, No. 25-1902 (1st Cir.); Pizzaro Reyes v. ERO, No. 25-1982 (6th Cir.); 

Cortes Alonzo v. Noem, No. 25-7348 (9th Cir.); Hernandez Alvarez v. Warden, No. 25- 

14065 (11th Cir.). 

Respondents respectfully disagree with the Court’s decision in Garcia v. Noem. 

That said, in the interest of judicial economy and to expedite the Court's 

consideration of this matter, Respondents make the following arguments: 

1. Title 8 U.S.C. § 1252(g) bars review of Duarte Cantarero’s claims. Garcia v. 

Noem, et al., No. 2:25-cv-00879-SPC-NPM, Doc. 14 at 4-5 (M.D. Fla. Oct. 10, 

2025).* 

3 Respondents acknowledge Local Rule 3.01(h) prohibits incorporation by reference 

of any other motion, legal memorandum, or brief. To achieve the purpose of efficiency, 

Respondents respectfully request the Court to suspend application of the rule in this instance. 

See Local Rule 1.01(a) and 1.01(b); Fed. R. Civ. P. 1. 

4



Case 2:26-cv-00189-SPC-NPM Document9 Filed 02/10/26 Page 5 of 9 PagelD 304 

2. Title 8 U.S.C. § 1252(b)(9) bars review of Duarte Cantarero’s claims. Id. at 6- 

7. 

3. Duarte Cantarero failed to exhaust his administrative remedies. Id. at 7-8. 

4, Duarte Cantarero is properly detained under 8 U.S.C. § 1225. Id. at 9-14. 

Finally, Respondents contend that should this Court determine that 

Petitioner’s detention is subject to 8 U.S.C. § 1226, outright release is inappropriate. 

To the extent the Court orders a bond hearing before an Immigration Judge for the 

purpose of determining whether Petitioner is a flight risk or danger to the 

community—see, e.g. Garcia v. Noem, No. 2:25-CV-00879-SPC-NPM, 2025 WL 

3041895, at *6 (M.D. Fla. Oct. 31, 2025)—Respondents aver that such bond hearings 

are not conducted or managed by ICE, rather by the Executive Office for Immigration 

Review, which is not a proper party to this suit. See Rumsfeld v. Padilla, 542 U.S. 426, 

434-36 (2004) (noting that for habeas petitions challenging detention, “the default rule 

is that the proper Respcndents is the warden of the facility where the prisoner is being 

held, not the Attorney General or some other remote supervisory official”). 

Tl. Release from custody is not available in an action alleging 
unconstitutional conditions of confinement. 

Duarte Cantarero also challenges his conditions of confinement. See Doc. | at 

7-8. “[RJelease from imprisonment is not an available remedy for a conditions-of- 

confinement claim.” Vaz v. Skinner, 634 F. App’x 778, 781 (11th Cir. 2015 (per 

curiam); see also Hidalgo v. Parra, No, 2:25-CV-01214-SPC-NPM, 2026 WL 113587, at 
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*] (M.D. Fla. Jan. 15, 2026) (“Claims challenging the conditions of confinement, 

rather than the fact or duration of confinement, are not grounds for habeas relief.”) 

Indeed, in Gomez v. United States, the Eleventh Circuit stated that if conditions of 

confinement violate a prisoner’s constitutional rights, “[t]he appropriate Eleventh 

Circuit relief . . . is to require the discontinuance of any improper practices, or to 

require correction of any condition causing cruel and unusual punishment.” Gomez v. 

United States, 899 F.2d 1124, 1126-27 (11th Cir. 1999). 

The Eleventh Circuit has further indicated that its holding from Gomez applies 

to civil detainees in ICE custody. See Vaz, 634 F. App’x at 781-82 (noting that a 

detained alien could not obtain release based on his conditions of confinement claim). 

This district has further refused to permit any exception for civil detainees in ICE 

custody. As stated in St. Louis vy. Martin, “[RJelease under § 2241 unavailing when the 

alleged constitutional violation is predicated upon the conditions of a petitioner’s 

confinement.” No. 220CV349FTM60NPM, 2020 WL 3490179, at *7 (M.D. Fla. 

June 26, 2020). Because Eleventh Circuit precedent precludes the Court from 

ordering release from custody, the petition should be denied. 

WH. This Court lacks jurisdiction to consider Duarte Cantarero’s contention 
that his T-Visa application precludes his detention. 

Federal courts have limited jurisdiction. Kokkonen v. Guardian Life Ins. Co. of Am., 

511 U.S. 375, 377 (1994). They “possess only that power authorized by Constitution 

and statute.” Jd. (citations omitted). In the context of immigration habeas cases related 
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to removal proceedings—like here—the Immigration and Nationality Act (“INA”) 

divests this Court's jurisdiction. Title 8 U.S.C. § 1252(g) provides, “[N]o court shall 

have jurisdiction to heav any cause or claim by or on behalf of any alien arising from 

the decision or action by the Attorney General to ccmmence proceedings, adjudicate 

cases, or execute removal orders against any alien under this chapter..” 8 U.S.C. 

§ 1252(g). This provision bars habeas review in federal courts when the claim arises 

from “discrete acts of commencing proceedings, adjudicating cases, and executing 

removal orders.” Reno v. American-Arab Anti-Discrimination Committee (AADC), 525 

U.S. 471, 483 (1999) (cleaned up). These activities “represent the initiation or 

prosecution of various stages in the deportation process” that Congress had “good 

reason” to withhold from judicial review. Jd. 

When construing § 1252(g), one must limit the application “to just those three 

specific actions” listed. Jennings v. Rodriguez, 583 U.S. 281, 294 (2018). In doing so, 

“courts must focus on the action being challenged.” Canal A Media Holding, LLC v. 

USCIS, 964 F.3d 1250, 1258 (11th Cir. 2020). At bottom, § 1252(g) bars review if the 

conduct “to commence proceedings, adjudicate cases, or execute removal orders is the 

basis of the claim.” Gurta y. McGahey, 709 F.3d 1062, 1065 (11th Cir. 2013). 

Securing an alien while awaiting a removal determination constitutes an 

action taken to commence proceedings. Gupta v. McGahey, 709 F.3d 1062, 1065 

(11th Cir. 2013); see also Alvarez v. ICE, 818 F.3d 1194, 1203 (11th Cir. 2016) 

(“Because [alien] challenges the methods that ICE used to detain him prior to 
7
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his removal hearing, these claims are foreclosed by § 1252(g) and our decision 

in Gupta.”), Johnson v, U.S. Attorney General, 847 F App’x 801, 802 (11th Cir. 

2021). “By its plain terms, [§ 1252(g)] bars us fom questioning ICE’s 

discretionary decisions to commence removal—and thus necessarily prevents 

us from considering whether the agency should have used a different statutory 

procedure to initiate the removal process.” Alvarez, $18 F.3d at 1203. 

Duarte Cantarero was detained “while awaiting a removal determination.” 

Gupta, 709 F.3d at 1065. Under Gupta’s binding interpretation of § 1252(g), this Court 

has no jurisdiction. Jd. Immigration authorities decided to commence proceedings 

against Duarte Cantarero related to removal. Congress specifically stripped 

jurisdiction to review that discretionary decision; therefore, the Court lacks subject- 

matter jurisdiction over this case. The Court further lacks jurisdiction to stay Duarte 

Cantarero’s removal pending adjudication of a T-Visa application. Westley v. Harper, 

No. CV 25-229, 2025 WL 592788, at *4 (E.D. La. Feb. 24, 2025) (“[T]he key 

injunctive relief prayed for in the petition and motion — specifically, a stay of 

Petitioner's removal from the United States in general and an order staying her 

removal until her T-visa application is fully adjudicated — falls outside of this Court's 

jurisdiction.”).4 

* Respondents also note that a pending T-Visa application has no effect on DHS’s 
authority or discretion to execute a final order of removal. See 8 C.F.R. § 214.204 (“The 
filing of an Application fer T Nonimmigrant Status has no effect on DHS authority or 
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CONCLUSION 

Duarte Cantarero’s Petition for Writ of Habeas Corpus should be denied. 

DATED this 10th day of February, 2026. 

Respectfully submitted, 

GREGORY W. KEHOE 
United States Attorney 

By: _/s/Chad C. Spraker 

CHAD C. SPRAKER 
Assistant United States Attorney 
USA Ne. 198 
2110 First Street, Ste. 3-137 
Fort Myers, Florida 33901 

Telephone: 239-461-2200 
Fax: 239-461-2219 
Email: chad.spraker@usdoj.gov 
Lead Counsel 

discretion to execute a final order of removal, although the applicant may request an 
administrative stay of removal pursuant to 8 CFR 241.6(a».”).
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U.8.Department of Homeland Security Continuation Page for Porm 2-213 

~Alien’s Name } [FileNumber  ———“‘“‘s*é*sé~dCéi SC“ ‘(ttt 
DUARTE-CANTARERO, DENIS DAGOBERTO j 

SUBJECT HEALTH STATUS. 

the ‘subject claims good health. 

EARM: checked on 01/10/2026 with ‘Positive result. 

FUNDS “IN: POSSESSION _ 

seth gen OD PE OTe ee ae hate fen re ee ee ey ee a 

eer cp, ih em nema puma “ened “Oner” wg it tov 

Se a i in yw ai hi mi i inh Sumi’ i in i'n in. Ube Han bn’ i Sed ld, Ah a Sn, sh a PS WA’ ah So fo 

Method of ‘Encounter: 
On January. 7th; 2026; Duarte-Cantarero, Denis Dagoberto ‘was encountered: by. Pinellas county 
Sheriff 287g: Task Force Deputies. During the encounter it was determined through record ~ 
checks and statements from Duarte; that he was: illegally present: in the U.S. without proper. 
ox: valiq documents. Duarte’ was. placed under ‘civil ‘arrest at ‘that time by Pinellas:County 
281g Task ‘Force Deptties. Immigration and Customs Enforcement (ICE) ‘Enforcement Removal =|. Operations: (ERO) Miami. Office placed an Immigration Detainer, ‘Form 1-247; Warrant of Arrest). |: 
Fort 1-200, and can Order. to Detain Or Release Alien; Form. 1-203 with Pinellag County Sheriff |. office. ie a, Pinel UncY Shersey. 

Alienage. and Removability: 

Immigration History: 

Snare, — Tele 

SCORE BOWING dPopettation oreicce 

Form 1-831 Continuation Page (Rev: 08/01/07):
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US. Department of Homeland Security | __Contintiation Page for Form 2213 
Date. 

“On /10/2086; PURRTE:CANTARHRO,: DENTS: DASOBERTO 

Duarte: was issued an Alien Registration Number :: po 

Record: checks show Duarte has. no: current Legal ‘immigration: status. 

Criminal ; ‘History: 

PATH: 4 
— ISIDH: 
PID#:: . 

No Criminal History 

eae ene Ae eS eho Se 
Family: , | 

Duarte: oad! to: ‘be. single, 

Duarte: claiins: to have no children in: the: uis8... 

Duarte! stated his: mother’ is a citizen and fesidentof Honduras, 
Duarte stated his father is a citizen and residant-o# Honduiaa’ 

Duarte claims to be in good health... 

Gang Affiliation: 

Duarte: claims. no-gang affiliation. 

Military Sexvice:: 

Duarte: claims ‘to have. never served. in the United States ‘ox foreign. Military : and has: Ro formalized: Police or: Military Praining.: 

Fear’ Claiin: 

Duarte does not claim fear ‘of persecution and/or: torture if he: is ‘returned to. Honduras. 
Disposition: 

onner EDENTIEYING NUMBERS — 

State Criminal. ‘Number /State Burdéau-: Numbex- — (UNITED STATES). 
State Criminal‘ Number/Stat Bureau: Nunber- ee (UNITED STATES) Other Bionetric ae Oo 

“Signatire — ~ ~~ ~~ | Tele 
SSCOTE BOWLING: = ae Deportation Officer 

Form I-83 | Continuation Page (Rev, 08/01/07).
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‘US.DepartmentofHomelandSecurity, == Contiivation Page for Form BE 

pONRE-CnARE, | DENIS. DAGOBERTO 01/07/2026 
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“Signature: 
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Form Continuation Page (Rev, 08/01/07),
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T Brg COR: RD): PO-BOM Baa) “LUMPENY, evongrA: 31A18) ZoTR: Ruthin Gx 
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