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INTRODUCTION 

This case involves this administration’s decision to reinterpret the 

Immigration and Nationality Act (“INA”) to require the detention, without 

possibility of bond, of Petitioner and millions of other noncitizens residing in the 

country solely because they entered the country without inspection. In 1996, when 

Congress enacted the current detention statutes, the legislature deliberately chose to 

maintain the longstanding scheme that provided for release on bond of such 

noncitizens. The Executive promulgated contemporaneous regulations providing 

these individuals with bond hearings before an immigration judge to determine if 

they pose a danger or flight risk. And for the last three decades, everyone—Congress, 

the Executive, and the courts—has understood the detention statutes to work in this 

way. Indeed, five different presidential administrations, both Democratic and 

Republican (including the first Trump administration), have faithfully applied the 

statutes in this manner. 

But in mid-2025, the government suddenly decided that noncitizens who 

entered the country without inspection were instead subject to mandatory, no-bond 

detention. In justifying this change, the government relied on a statutory provision 

that by its terms applies only to noncitizens “seeking admission” to the United States. 

This novel interpretation was not based on any action by Congress; in fact, Congress
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had amended the detention statutes earlier that year and reaffirmed that noncitizens 

who entered without inspection are bond eligible. 

Petitioner is one of the many noncitizens the government has imprisoned 

based on this sudden about-face. Prior to the government’s adoption of the contested 

policy in July 2025, she was entitled to a bond hearing under the detention statute, 8 

U.S.C. § 1226. But under its reinterpretation of the statute, the government now 

claims she is subject to mandatory detention under 8 U.S.C. § 1225(b)(2), which 

requires the detention without bond of noncitizens “seeking admission” to the United 

States. The government does not argue that Petitioner is a flight risk or danger to the 

community. Rather, its sole justification is that its novel reinterpretation of the law 

categorically requires her detention. 

“When an agency claims to discover in a long-extant statute an unheralded 

power . . . [the courts] typically greet its announcement with a measure of 

skepticism.” Util. Air Regul. Grp. v. EPA, 573 U.S. 302, 324 (2014). This is 

especially true here, given the breathtaking consequences of the government’s 

position. If accepted, the government’s new interpretation would require the 

detention of millions of noncitizens who, like Petitioner, are alleged to have entered 

the country without inspection—regardless of whether they present a danger or flight 

risk. That would be the largest expansion of mandatory detention in U.S. history. 
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Yet, for nearly three decades, this purported statutory command escaped the notice 

of Congress and five different administrations. 

Hundreds of judges in district courts across the country have rejected the new 

detention policy as irreconcilable with the INA’s text, structure, and history.! Just 

last month, the Seventh Circuit preliminarily concluded the same.’ This Court should 

reject the government’s attempt to rewrite the INA and grant this Petition. 

Additionally, Respondents have conceded that they arrested Petitioner 

without a warrant. See ECF Doc. 7. Immediate release is the appropriate remedy. 

BACKGROUND 

I The History of Detention During Removal Proceedings and the Current 
Statutory Framework 

A.  Pre-1996. 

Before 1996, the INA distinguished between “deportation proceedings” and 

“exclusion proceedings.” Deportation proceedings applied both to noncitizens who 

' See infra pp. 38-43 (listing 66 decisions from 22 district court judges in this Circuit 

agreeing that § 1226 applies to petitioners); Barco Mercado v. Francis, No. 25-cv- 
6582, --- F. Supp. 3d ----, 2025 WL 3295903, at *13 (S.D.N.Y. Nov. 26, 2025) (listing 
350 decisions rejecting government’s position); Cruz Bautisa v. Bondi, No. 1:25-cv- 
280-DLH-CRH (D.N.D. Jan. 7, 2026), Dkt. No. 15 at 5-6 (noting that “the 
overwhelming majority” of “more than 1,600 other similar immigration cases” have 
agreed that § 1226(a) applies) (collecting cases). 

? See Castafion-Nava vy. U.S. Dep't of Homeland Sec., 161 F.4th 1048, 1060-63 (7th 

Cir. 2025) (order granting and denying stay motion in part, and finding that the 
government was unlikely to establish that noncitizens who entered without 

inspection are subject to mandatory detention under § 1225(b)(2)). 

3
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had entered lawfully but were subject to removal (e.g., as a result of criminal 

convictions), and to noncitizens who had entered the United States without 

inspection and were later apprehended in the interior. See 8 U.S.C. § 1252(a)(1) 

(1995). Exclusion proceedings applied to people encountered at the border during 

the inspection process, but who had not yet “entered” the country. See id. §§ 1225(a)- 

(b) (1995), 1226(a) (1995). 

For people in deportation proceedings, the statute authorized arrest and 

detention “[pJending a determination of deportability” and permitted release on 

bond. 8 U.S.C. § 1252(a) (1995). But for noncitizens apprehended at the border and 

placed in exclusion proceedings, the statute mandated detention without bond. Id. 

§ 1225(b) (1995). 

B. _TIRIRA (1996). 

In 1996, Congress enacted the Illegal Immigration Reform and Immigrant 

Responsibility Act (“IIRIRA”), Pub. L. 104-208, 110 Stat. 3009 (1996). IIRIRA 

overhauled the immigration statute, including the rules governing the removal of 

noncitizens. However, amidst all those changes, Congress maintained the basic rules 

for detention by: (1) preserving the right to bond for most noncitizens apprehended 

inside the country under a new provision, 8 U.S.C. § 1226(a); (2) enacting an 

exception to that statute, 8 U.S.C. § 1226(c), which expanded the group of so-called 

“criminal aliens” whose release on bond was now prohibited; and, (3) continuing to 

4 
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mandate detention without bond for those apprehended at the border under a new 

provision, 8 U.S.C. § 1225(b). Section 1225(b) also authorized the mandatory 

detention of a limited subset of recent entrants who were placed in new expedited 

removal proceedings. 

What Congress did in IIRIRA was the following: 

First, it eliminated separate deportation and exclusion proceedings, combining 

them into a single “removal” proceeding that provided the new vehicle for 

adjudicating the cases of all individuals charged with removal, regardless of whether 

they had entered the United States or were stopped at the border. See I[RIRA § 304, 

110 Stat. 3009-587 to 3009-593; see also 8 U.S.C. § 1229a. 

Second, it made the applicable grounds of removal (i.e., deportability or 

admissibility) depend not on physical entry into the United States, but instead on the 

fact of an “admission”—defined as a “lawful entry” after inspection by an 

immigration officer. 8 U.S.C. § 1101(a)(13)(A). Under the new scheme, a noncitizen 

who has been “admitted” to the country is subject to grounds of “deportability,” see 

id. § 1227(a), whereas someone who entered the country without inspection and has 

not been admitted or paroled is subject to grounds of “inadmissibility,” see id.



CASE 0:26-cv-00792-DMT-LIB_ Doc.5 Filed 02/03/26 Page 7 of 48 

§ 1182(a). Thus, noncitizens who enter without inspection and are physically present 

in the country are no longer “deportable” but instead “inadmissible.” ? 

Third, Congress categorized both an individual “who arrives in the United 

States” as well as an individual “present in the United States who has not been 

admitted,” as an “applicant for admission.” 8 U.S.C. § 1225(a)(1). Thus, after 

IIRIRA, individuals who enter the country without inspection not only are 

“inadmissible” (rather than “deportable”); Congress also deemed them “applicants 

for admission.” Jd. 

Fourth, despite making these changes, Congress made the new detention 

statute governing individuals apprehended inside the country, § 1226, apply to 

noncitizens “pending a decision on whether [they will] be removed”—a term that 

encompasses individuals charged with either inadmissibility or deportability. See 8 

U.S.C. § 1226(a). The accompanying House report also stated that the new § 1226 

“testates”—or retains—the current provisions in [former INA] section 242(a)(1),” 

the provision that authorized “release on bond” for individuals who entered without 

inspection. H.R. Rep. No. 104-469, pt. 1, at 229 (1996); see also H.R. Rep. No. 104- 

828, at 210 (1996) (Conf. Rep.) (same). Currently, noncitizens detained under 

3 By making them “inadmissible,” Congress relieved the government of the burden 

of proving such individuals’ deportability in removal proceedings, instead placing 

the burden on the noncitizens to show by clear and convincing evidence that they 

are not inadmissible. Compare 8 U.S.C. § 1229a(c)(2), with id. § 1229a(c)(3)(A). 

6 
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§ 1226(a) “may seek review of [their] detention by an officer at the Department of 

Homeland Security [‘DHS’] and then by an immigration judge,” and may “secure 

[their] release” on bond upon convincing the officer or immigration judge that they 

“pose[] no flight risk and no danger to the community.” Nielsen y. Preap, 586 U.S. 

392, 397-98 (2018) (citing 8 C.F.R. §§ 1003.19, 1236.1(d); Matter of Guerra, 24 I. 

& N. Dec. 37 (BIA 2006). 

Fifth, Congress enacted a new provision, § 1226(c), which expanded the 

mandatory detention of individuals it labeled “criminal aliens” by carving them out 

from bond eligibility under § 1226(a). Preap, 586 U.S. at 398; see also IIRIRA 

§§ 303(a), 321, 110 Stat. 3009-585, 3009-627 to 3009-628. This subsection 

prohibited the release of noncitizens charged with inadmissibility or deportability on 

certain criminal and national security grounds who would otherwise have been 

eligible for release on bond under § 1226(a). 8 U.S.C. §§ 1226(c)(1)(A)-(E), (c)(4). 

Importantly, Congress acknowledged the significant increase in detention that would 

result from § 1226(c)’s expansion of mandatory detention. Accordingly, IIRIRA 

included an option to delay the provision’s implementation for up to two years to 

allow the then-Immigration and Naturalization Service (“INS”) to increase its 

detention capacity. See H.R. Rep. No. 104-469, pt. 1, at 120, 123, 207; IIRIRA 

§ 386(a), 110 Stat. at 3009-653.
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Finally, Congress enacted a new provision, § 1225(b), to govern detention at 

the border of “arriving aliens” and other “applicants for admission.” Jd. The 

provision contains two subsections, both of which retain the prior practice of 

mandatorily detaining, without the possibility of bond, individuals who present 

themselves at ports of entry and are determined to be inadmissible: 

e Section 1225(b)(1) authorizes mandatory detention of individuals placed into 

new expedited removal proceedings.* 

e Section 1225(b)(2) applies to “other” applicants for admission who are 

“seeking admission” to the country, id., and are not subject to expedited 

removal, see id. § 1225(b)(2)(B)(ii). 

Specifically, § 1225(b)(2)(A) provides that “in the case of an alien who is an 

applicant for admission, if the examining immigration officer determines that an 

alien seeking admission is not clearly and beyond a doubt entitled to be admitted, 

the alien shall be detained for a [removal] proceeding under section 1229a of this 

title.” Jd. Under both provisions of § 1225(b), noncitizens have no access to a bond 

4 The new expedited removal procedures applied to a limited subset of noncitizens 

determined to be inadmissible based on fraud or lack of proper entry documents. See 

8 U.S.C. § 1225(b)(1)(A)(i); see also id. §§ 1182(a)(6)(C), 1182(a)(7). Congress 

authorized the application of this provision to individuals who arrive at a port of 

entry. It also gave the Attorney General the option to apply the provision to recent 

entrants who had been in the country for less than two years. See 8 U.S.C. 

§ 1225(b)(1)(A)(iii).
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hearing. Instead, the only option for release is through a discretionary grant of parole. 

See 8 U.S.C. § 1182(d)(5) (authorizing DHS, the jailing authority, to parole the 

noncitizen “for urgent humanitarian reasons or significant public benefit”). 

In contrast to § 1226(c), Congress expressed no concern in IIRIRA that the 

detention mandated by either § 1225(b)(1) or § 1225(b)(2) would increase the 

number of detainees or the need for detention beds. 

C. Laken Riley Act (2025). 

The Laken Riley Act, Pub. L. No. 119-1, 139 Stat. 3 (2025), enacted last year, 

amended § 1226(c) to add a new ground for mandatory detention applying to 

individuals who are charged with inadmissibility for having entered the country 

without inspection and are additionally accused or convicted of specified criminal 

conduct. See id. (codified at 8 U.S.C. § 1226(c)(1)(E)). 

Il. Judicial and Executive Branch Interpretation and Government’s New 

Mandatory Detention Policy 

The Supreme Court and other federal courts have long recognized the 

aforementioned scope of the detention statutes: § 1225 operates “at the Nation’s 

borders and ports of entry, where the Government must determine whether [a 

noncitizen] seeking to enter the country is inadmissible,” Jennings v. Rodriguez, 583 

U.S. 281, 287 (2018), whereas § 1226 is the default detention authority for 

noncitizens who are “already in the country.” Jd. at 289; see also Castafion-Nava, 

161 F.4th at 1061 (observing distinction made in Jennings between statutes 

9 
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applicable to noncitizens “seeking admission” versus those “already in the 

country”).> 

Likewise, since the enactment of I[RIRA in 1996 until mid-2025, the 

Executive Branch had consistently understood § 1226 to afford a bond hearing to 

people like Petitioner who are in the interior but allegedly entered the country 

without inspection. Contemporaneously with IIRIRA’s enactment, the Executive 

Branch issued regulations confirming that noncitizens arrested in the interior and 

placed into removal proceedings are eligible for release on bond under § 1226(a) 

(unless § 1226(c) applies). See 8 C.F.R. §§ 1003.19(a) & (h)(2), 1236.1(d). A March 

1997 interim rule, still in place today, explains that, “[d]espite being applicants for 

admission,” noncitizens “who are present without having been admitted or paroled 

(formerly referred to as aliens who entered without inspection)” are eligible for 

bond, and that “inadmissible aliens, except for arriving aliens,” can seek bond 

hearings before an immigration judge. Inspection and Expedited Removal of Aliens; 

Detention and Removal of Aliens; Conduct of Removal Proceedings; Asylum 

5 The government in Jennings itself described the statute in that way. See Br. for the 

Pet’rs at 2, Jennings v. Rodriguez, $83 U.S. 281 (2018) (No. 15-1204), 2016 WL 

5404637, at *4 (describing § 1226(a) as governing “[noncitizens] who are already 

inside the United States”); id. at *2 (describing § 1225(b)(2)(A) as applying to those 

“who arrive at our Nation’s doorstep seeking admission”); id. at *18-19 (“Section 

1225(b) is the most recent iteration of a statutory framework that, for a century, has 

provided for the exclusion of inadmissible aliens arriving at the Nation’s borders.”). 

10 
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Procedures, 62 Fed. Reg. 10,312, 10,323 (Mar. 6, 1997). At the same time, the rule 

specified who was not eligible for bond hearings—primarily “arriving aliens” and 

noncitizens subject to § 1226(c)(1). Id. at 10,323, 10,361; see also 8 CFR. 

§§ 236.1(c)(5), 1003.19(h)(2). 

These regulations have remained essentially unchanged for three decades. 

And consistent with the regulations, the Executive Branch—including the first 

Trump administration—has, until now, consistently interpreted § 1226 to apply to 

those who entered without inspection. See ECF Doc. 5, at 14; see also, e.g., Matter 

of D-J-, 23 I. & N. Dec. 572, 262 (A.G. 2003) (Attorney General “exercising [his] 

authority under section [1226]” to deny release on bond to Haitian noncitizen who 

had evaded inspection); Matter of Castillo-Padilla, 25 1. & N. Dec. 257, 262 (BIA 

2010) (observing that noncitizen who was present without admission or parole was 

released under § 1226); Matter of Akhmedov, 29 1. & N. Dec. 166, 166 (BIA 2025) 

(stating that, as recently as June 30, 2025, in the case of noncitizen who entered 

unlawfully, “[t]he respondent’s custody determination is governed by the provisions 

of section [1226]”). 

On July 8, 2025, however, DHS, in coordination with the Department of 

Justice (“DOJ”), peremptorily adopted a novel interpretation of the detention 

statutes. Inconsistent with decades of prior understanding, DHS ‘“‘determined,” with 

little explanation and in a new and unpublished guidance, “that section [1225] of the 

11
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[INA], rather than section [1226], is the applicable immigration detention authority 

for all applicants for admission,” including anyone who entered without inspection. 

Jose J.O.E. v. Bondi, 797 F. Supp. 3d 957, 963 (D. Minn. 2025) (quoting guidance).° 

DHS instructed Immigration and Customs Enforcement (“ICE”) to subject any 

noncitizen present in the United States without being admitted or paroled to 

mandatory detention under § 1225(b)(2), explaining that these “applicants for 

admission” would now to be “treated in the same manner that ‘arriving aliens’ have 

historically been treated.” Jd. 

Months later, the Board of Immigration Appeals (“BIA” or “Board”) adopted 

that interpretation in a published decision, Matter of Yajure Hurtado, 29 1. & N. Dec. 

216 (BIA 2025). The BIA concluded that noncitizens arrested in the interior and 

charged with inadmissibility are now subject to mandatory detention under 

§ 1225(b)(2) and not bond-eligible under § 1226. Jd. at 228; see also id. at 219 

(stating that § 1226 “does not purport to overrule the mandatory detention 

requirements” of § 1225(b)(2)). The result is that the government is applying 

6 A copy of that unpublished DHS interim guidance is available at 
https://perma.cc/SNA2-XNSZ. The Court may take judicial notice of the agency’s 
guidance because “they do not present new evidence on a disputed question of fact” 

and relate directly to the matters at issue. See United States v. Eagleboy, 200 F.3d 
1137, 1140 (8th Cir. 1999). The government’s response also cites related guidance 

from U.S. Customs and Border Protection, which refers to DHS’s change in its 
interpretation of the detention statutes. See ECF Doc. 5, at 14 n.7. 

12
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§ 1225(b)(2) not only at the border, but also to noncitizens apprehended anywhere 

within the United States who are charged as inadmissible, and is refusing to afford 

such noncitizens bond hearings under § 1226. 

ARGUMENT 

L The Vast Majority of Precedent Favors Petitioner 

The overwhelming weight of authority favors Petitioner. As Judge Hovland 

in the District of North Dakota recently found, “[a]pproximately 1,600 federal 

district court cases across the country have held against the government on this issue 

to date.” Cruz Bautista, 1:25-cv-00280-DLH-CRH. This includes every other judge 

in the district of Minnesota to reach the merits of the matter. Ahmed M. v. Bondi et 

al.,25-CV-4711 (ECT/SGE), 2026 WL 25627, at *1 (D. Minn. Jan. 5, 2026) (“Every 

judge in this District to have addressed this question (including me) has decided that 

§ 1226(a)’s discretionary regime applies in cases like this.”). 

Less than 2.5 percent of the courts to rule on the matter nationally have agreed 

with Respondents’ interpretation of the law. This statistic calls for pause. Courts 

across the nation have resoundingly rejected Respondents’ arguments, and this Court 

should too. See e.g., Castanon-Nava v. DHS, 151 F.4th 1048 (7th Cir. 2025); 

Maldonado v. Olson, 795 F. Supp. 3d 1134 (D. Minn. 2025); Jose U.0.E. v. Bondi, 

797 F. Supp. 3d 957 (D. Minn. 2025); Fernando F.P.D. v. Brott, No. 25-CV-4455 

(ECT/ECW), 2025 WL 3675151 (D. Minn. Dec. 17, 2025); Belsai v. Bondi, No. 25- 

13 
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CV-3682 (KMM/EMB), 2025 WL 2802947 (D. Minn. Oct. 1, 2025); Avila v. Bondi, 

No. CV 25-3741 (JRT/SGE), 2025 WL 2976539 (D. Minn. Oct. 21, 2025); Eliseo 

A.A. v. Olson, No. CV 25-3381 (JWB/DJF), 2025 WL 2886729 (D. Minn. Oct. 8, 

2025); Andres R.E. v. Bondi, No. 25-CV-3946 (NEB/DLM), 2025 WL 3146312 (D. 

Minn. Nov. 4, 2025); EM. v. Noem, No. 25-CV-3975 (SRN/DTS), 2025 WL 

3157839 (D. Minn. Nov. 12, 2025); Francisco T. v. Bondi, No. 25-CV-03219 

(JMB/DTS), 2025 WL 3236513 (D. Minn. Nov. 19, 2025); Santos M.C. v. Olson, 

No. 25-CV-4264 (PJS/DJF), 2025 WL 3281787 (D. Minn. Nov. 25, 2025); 

Santuario v. Bondi, No. 25-4296 (JRT/JFD), 2025 WL 3469577 (D. Minn. Dec. 2, 

2025); Ferrera Bejarano v. Bondi, 25-cv-03236 (NEB/JFD), (D. Minn. Aug 18, 

2025); Aguilar Vazquez v. Bondi, 25-cv-03162 (KMM/ECW), (D. Minn. Aug 19, 

2025); Arte v. Bondi, No. 25-CV-4515 (MJD/ECW), 2025 WL 3496738 (D. Minn. 

Dec. 5, 2025); Fuentes v. Olson, No. 25-CV-4456 (LMP/ECW), 2025 WL 3524455 

(D. Minn. Dec. 9, 2025); Gabino Ortiz Beltran v. Bondi, et al., No. 25-04604 

(MJD/DTS), 2025 WL 3719856 (D. Minn. Dec. 23, 2025); Mayamu K. v. Bondi et 

al., No. 25-3035 (JWB/LIB), 2025 WL 3641819 (D. Minn. Oct. 20, 2025); Gabriel 

v. Bondi, No. 25-CV-4298 (KMM/EMB), 2025 WL 3443584 (D. Minn. Dec. 1, 

2025); Vedat C. v. Bondi et al., 0:25-cv-04642-JWB-DTS, Doc. 9, at 6 (D. Minn. 

Dec. 19, 2025). 

Il. Section 1226 Governs Petitioner’s Detention and Affords Her Bond. 

14



CASE 0:26-cv-00792-DMT-LIB_ Doc.5 Filed 02/03/26 Page 16 of 48 

A. — Section 1226 provides the default detention authority for 
individuals arrested in the United States for a removal 
proceeding. 

The text, structure, and history of § 1226 make clear that it is the detention 

authority for Petitioner. See Janis v. United States, 73 F.4th 628, 636 (8th Cir. 2023) 

(courts must “interpret statutes using not only the statutory context, structure, 

history, and purpose, but also common sense.”) (quoting Abramski v. United States, 

573 U.S. 169, 179 (2014)) (internal quotation marks omitted), cert. denied, 144 S. 

Ct. 1019 (2024). 

Section 1226 provides the “default rule” for noncitizens who are apprehended 

“inside the United States” and are detained for removal proceedings. Jennings, 583 

U.S. at 288.’ The plain language of § 1226(a) provides that DHS: “may” arrest and 

detain a noncitizen “pending a decision on whether the alien is to be removed from 

the United States” while also permitting the noncitizen’s release “on bond” or other 

7 The government attempts to minimize Jennings by asserting it did not rule directly 
on whether inadmissible noncitizens such as Petitioner fall within § 1226. ECF Doc. 
5, at 41-42. But the Solicitor General expressly agreed that inadmissible individuals 
arrested inside the country, including those who entered without inspection, were 
covered under § 1226, and the Court analyzed the statute with this understanding in 
mind. See, e.g., Supp. Br. for the Pet’rs at 12, Jennings v. Rodriguez, 583 U.S. 281 
(2018) (No. 15-1204), 2017 WL 430387, at *12 (“Section 1226(a) governs the 
detention and release of other aliens arrested inside the United States. This 
encompasses aliens in a wide variety of circumstances, including those who are 
present after entering illegally ... .” (internal citation omitted)). 

15
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conditions. 8 U.S.C. § 1226(a). By statute, removal proceedings cover noncitizens, 

like Petitioner, who are charged with being inadmissible after entering the country 

without inspection. See 8 U.S.C. § 1229a(a)(1) (directing the immigration judge to 

“conduct proceedings for deciding the inadmissibility . . . of [a noncitizen]”); see 

also id. § 1229a(a)(2), (c)(2)(A), & (e)(2)(A) (referring to charges and 

determinations of inadmissibility). Given that Congress wrote § 1226 to cover 

inadmissible noncitizens, it necessarily applies to individuals, like Petitioner, who 

are charged as inadmissible for being “present in the United States without being 

admitted or paroled,” 8 U.S.C. § 1182(a)(6)(A)(i), and are detained “pending a 

decision on whether [they will] be removed,” id. at § 1226(a). The government is 

simply wrong when it claims that § 1226 applies only to people who were admitted 

to the country. See ECF Doc. 5, at 34, 42. 

“The historical context in which [§ 1226] was adopted confirms the plain 

import of its text.” Biden v. Texas, 597 U.S. 785, 804 (2022) (citing Niz-Chavez v. 

Garland, 593 U.S. 155, 165 (2021)). When it enacted IIRIRA in 1996, Congress 

maintained the basic detention framework that had long provided bond to people 

who had entered without inspection and were arrested for a deportation proceeding. 

Congress did so by replacing the language providing for detention and bond 

“[p]ending a determination of deportability” in the predecessor statute, 8 U.S.C. 

§ 1252(a) (1995), with “pending a decision on whether the alien is to be removed” 

16
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in § 1226. Through this change, Congress thus made clear that the noncitizens who 

entered without inspection and whom IIRIRA reclassified as inadmissible rather 

than deportable would remain eligible for bond during removal proceedings. See 

H.R. Rep. No. 104-469, pt. 1, at 229 (explaining that § 1226(a) “restates” the 

provisions in former § 1252(a)(1) (1995) providing for “release on bond” to 

noncitizens in the country, including those who entered without inspection); accord 

H.R. Rep. No. 104-828, at 210. Had Congress intended for § 1226 to apply only to 

deportable noncitizens, it could have simply retained the prior language referring to 

“deportability” or “deportable” as it did in other sections of the statute. See, e.g., 8 

U.S.C. § 1229e(a)(1). 

B. Section 1226(c) reinforces that § 1226 provides people like 
Petitioner with access to bond. 

Section 1226(c) confirms the applicability of § 1226 to inadmissible 

noncitizens like Petitioner through the statute’s structure. Section 1226(c) is an 

exception to § 1226’s general release authority. Section 1226(c) carves out a subset 

of inadmissible noncitizens from bond eligibility under § 1226(a) where they are 

charged with removal on certain criminal or terrorism-based grounds, instead 

subjecting them to mandatory, no-bond detention. See 8 U.S.C. §§ 1226(c)(1)(A) & 

(D), 1226(c)(4); see also 8 U.S.C. § 1226(a) (permitting release on bond “[e]xcept 

as provided in subsection (c)”); Preap, 586 U.S. at 397, 409. 
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Section 1226(c) is thus the exception that proves the rule: Section 1226(a) 

generally affords bond to inadmissible noncitizens—including those, like Petitioner, 

who entered the country without inspection—uwnless the exception in § 1226(c) 

applies. Indeed, if § 1226(a) did not generally provide bond to inadmissible 

noncitizens, Congress would have had no need to exclude a subset of them from 

bond-eligibility under § 1226(a) in the first place. See Shady Grove Orthopedic 

Assocs., P.A. v. Allstate Ins. Co., 559 U.S. 393, 400 (2010) (the fact that Congress 

has created specific exceptions “proves” that the statute applies in general). 

Congress confirmed this point just last year when it enacted the Laken Riley 

Act (“LRA”). Indeed, that Act demonstrates even more clearly that Congress 

understands § 1226 to apply to Petitioner. The LRA added a new ground of 

mandatory detention to § 1226(c) that specifically targets people, like Petitioner, 

who entered the country without inspection if they, unlike Petitioner, are also 

charged with, arrested for, convicted of, or admit to committing certain newly-added 

crimes. See 8 U.S.C. § 1226(c)(1)(E). The LRA thus makes it clear that § 1226(c) is 

the exception to the general rule that noncitizens, like Petitioner, charged as 

inadmissible for entering the country without inspection are eligible for bond under 

§ 1226(a). Otherwise, there would have been no need for Congress to exclude a 

subset of those entrants from § 1226(a) bond eligibility. 
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Indeed, accepting the government's position would undermine the LRA. Were 

the government correct that § 1225(b)(2), and not § 1226, governs the detention of 

noncitizens who entered without inspection, those noncitizens would become 

eligible for release on parole under § 1182(d)(5) at the agency’s discretion—even if 

they are accused of or committed the Act’s predicate crimes. But Congress enacted 

the LRA precisely to avoid that result and require such noncitizens’ detention. See 

Pereira v. Sessions, 585 U.S. 198, 212 (2018) (“‘We are not willing to impute to 

Congress . . . such [a] contradictory and absurd purpose,’ particularly where doing 

so has no basis in the statutory text.” (quoting United States v. Bryan, 339 U.S. 323, 

342 (1950))).8 

The government has no persuasive response to these arguments. It argues that 

the LRA does other work besides targeting noncitizens inadmissible for entering 

without inspection, because it also applies to inadmissible noncitizens who were 

admitted in error, crewmen, and stowaways. ECF Doc. at 35-37. But even if that 

* Indeed, where petitioners have challenged their detention pursuant to the LRA, 
courts agree as a threshold matter that the petitioner was not subject to § 1225(b)(2) 
but rather § 1226. See, e.g., Doe v. Moniz, 800 F. Supp. 3d 203, 210 (D. Mass. 2025); 
Helbrum y. Williams Olson, No. 4:25-CV-00349-SHL-SBJ, 2025 WL 2840273, at 
*4 (S.D. Iowa Sept. 30, 2025); E.C. v. Noem, No. 2:25-CV-01789-RFB-BNW, 2025 
WL 2916264, at *8 (D. Nev. Oct. 14, 2025); Mejia Arias v. Moniz, No. 1:25-CV- 
13019-IT, 2025 WL 3197613, at *2 (D. Mass. Oct. 27, 2025); Ojeda Montoya v. 
Joyce, No. 2:25-CV-00558-SDN, 2025 WL 3557777, at *1 n.1 (D. Me. Nov. 17, 
2025). 
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were the case, the government cannot account for why Congress would specifically 

carve out any inadmissible noncitizens if they were not covered by § 1226(a) in the 

first place.? Nor does the government ever explain why Congress in the LRA 

specifically focused on noncitizens who are inadmissible based on entering without 

inspection. See 8 U.S.C. § 1226(c)(1)(E)(i) (referring specifically to § 1182(a)(6)(A), 

under which Petitioner was charged with being “present in the United States without 

being admitted or paroled”). 

The government also claims the LRA removes the option of parole for these 

individuals by now including them under § 1226(c). ECF Doc. 5, at 36, 38. But if 

this had been Congress’s intent, it would have either amended § 1225 itself or 

enacted exceptions to the parole statute, § 1182(d)(5)!—not amended § 1226(c), 

which only applies as “an exception” to people who are otherwise eligible for bond 

under § 1226(a). See Preap, 586 U.S. at 397, 410; see also King v. Burwell, 576 U.S. 

° Moreover, the government is wrong in describing noncitizens who were 
erroneously admitted as “inadmissible.” ECF Doc. 5, at 35, 37. Those noncitizens 
are subject to the grounds of deportability at 8 U.S.C. § 1227, not inadmissibility at 
§ 1182, and therefore are not subject to the LRA. See Matter of Quilantan, 25 I. & 
N. Dec. 285, 293 (BIA 2010); 8 U.S.C. § 1227(a)(1). Stowaways also have their own 
statute providing for their swift removal. 8 U.S.C. § 1225(a)(2). 

' Instead, the parole statute includes just two exemptions from the Executive’s 
general parole authority: refugees under 8 U.S.C. § 1182(d)(5)(B) and crewmen 
under 8 U.S.C. § 1184(f). 
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473, 497 (2015) (explaining that Congress does not change fundamental aspects of 

a regulatory scheme through “a winding path of connect-the-dots provisions”).!! 

The government lastly argues that there is “overlap under any possible reading 

of the statute,’ because the LRA imposes no-bond detention on “arriving” 

noncitizens as well—that is, noncitizens who arrive in the country at a port of entry. 

ECF Doc. 5, at 37-39. But this is simply wrong. “Arriving” noncitizens are not 

detained under § 1226; they are subject to mandatory detention under § 1225(b)(2). 

See 8 C.F.R. § 235.3(c)(1) (requiring the detention of “arriving” noncitizens under 

§ 1225(b)(2)); id. § 1003.19(h)(2)(i)(B) (excluding “arriving” noncitizens from bond 

hearings under § 1226). There was thus no need for Congress to exclude them from 

bond hearings when it enacted the LRA, as they were already ineligible for them. 

The government’s claimed “overlap” is thus nonexistent. 

'"! The government’s own agency guidance contradicts its theory: the day after the 

LRA was signed into law, the Executive Office for Immigration Review (“EOIR”), 

which houses the immigration courts, issued guidance explaining that the Act creates 
“an additional category of aliens who are subject to mandatory detention” under 

§ 1226(c) and thus ineligible for a bond hearing under § 1226(a). Memorandum from 

Sirce E. Owens, Acting Dir, EOIR, to All of EOIR, at 1 (Jan. 30, 2025), 

https://perma.cc/Y37M-CK 8H. 
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C. Executive Branch interpretation and practice confirm that § 1226 
applies to Petitioner. 

Contemporaneous Executive Branch interpretation and longstanding practice 

also support reading § 1226 to govern Petitioner’s detention. In March 1997, just 

months after IIRIRA’s enactment, DOJ promulgated regulations reaffirming that 

noncitizens “who are present without having been admitted or paroled (formerly 

referred to as aliens who entered without inspection) will be eligible for bond.” 62 

Fed. Reg. at 10,323. And for three decades across five administrations, the 

government interpreted § 1226 to provide bond hearings to those placed into removal 

proceedings who entered without inspection. See supra Background Section II." 

Here, “the longstanding practice of the government can”—and should— 

“inform [the Court’s] determination of what the law is.” Loper Bright Enters. v. 

Raimondo, 603 U.S. 369, 386 (2024) (citation omitted) (cleaned up). The 

government’s contemporaneous interpretation of the statute and adherence to it for 

decades both provides “powerful evidence that interpreting the Act in [this] way is 

natural and reasonable,” Abramski v. United States, 573 U.S. 169, 203 (2014) 

2 The government claims that “[u]ntil [2025] . . . the [BIA] had not issued any 
precedential opinion on the appropriate detention authority” for noncitizens who 

entered without inspection. ECF Doc. 5, at 14. Yet in multiple precedential decisions, 

including one published in 2025, the Board and the Attorney General said or 

assumed that § 1226 governed the custody of such noncitizens. See supra 

Background Section II. 
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(Scalia, J., dissenting), and casts serious doubt on the government’s departure from 

the universally-held understanding. See, e.g., Bankamerica Corp. v. United States, 

462 U.S. 122, 130 (1983) (relying in part on “over 60 years” of the government’s 

interpretation and practice to reject its new interpretation of the law). 

Furthermore, “Congress’ failure to repeal or revise in the face of such 

administrative interpretation . . . constitute[s] persuasive evidence that that 

interpretation is the one [Congress] intended.” Zemel v. Rusk, 381 U.S. 1, 11 (1965). 

Congress had multiple opportunities over three decades to correct the Executive’s 

supposed misunderstanding of the scope of § 1226, including in post-IIRIRA 

legislation addressing immigration benefits and procedures, the restructuring of the 

immigration agencies, and judicial review of immigration matters.'> But it never 

questioned the government’s application of § 1226 to noncitizens like Petitioner. 

Indeed, through the LRA, it enacted legislation just last year confirming that 

application. See supra Section II.B. 

Moreover, in addition to rewriting the scope of the detention statutes, the 

government’s new interpretation up-ends other aspects of the immigration system. 

For example, one consequence of the government’s new position is that noncitizens 

8 See, e.g., USA PATRIOT Act of 2001, Pub. L. 107-56, 115 Stat. 272; Homeland 

Security Act of 2002, Pub. L. 107-296, 116 Stat. 2135; REAL ID Act of 2005, Pub. 

L. 109.13, 119 Stat. 231. 
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who entered without inspection, are detained under § 1225(b)(2), and subsequently 

released on a grant of § 1182(d)(5) parole may become eligible for green cards. 

Previously, the Board had held that a noncitizen released from detention under 

§ 1226(a) has not been “parole[d] into the United States” under § 1182(d)(5), which 

is one of the ways to become eligible for adjustment of status (i.e., a green card). See 

8 U.S.C. § 1255(a); see also Matter of Castillo-Padilla, 25 1. & N. Dec. at 259-60; 

Cruz-Miguel v. Holder, 650 F.3d 189, 193 (2d Cir. 2011) (collecting cases). But 

under the government’s new rule, a noncitizen who entered without inspection and 

is released on a grant of parole—including by future administrations—would 

suddenly be able to access this immigration benefit. Such unforeseen consequences 

counsel against sanctioning the government’s abrupt departure from past practice. 

L Section 1225(b)(2) Applies to Noncitizens, Unlike Petitioner, Who Are 
“Seeking Admission” at the Border. 

By contrast, nothing in § 1225(b)(2)—not its text, context, purpose, or 

history—gives the government the detention mandate it now claims in the interior 

of the country. Instead, § 1225(b)(2) is confined to individuals apprehended upon 

inspection at the border. This is consistent with both the meaning of the words that 

Congress chose—“seeking admission”—the statutory context, and the text and 

history of IIRIRA. See K Mart Corp. v. Cartier, Inc., 486 U.S. 281, 291 (1988) (“In 

ascertaining the plain meaning of the statute, the court must look to the particular 
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statutory language at issue, as well as the language and design of the statute as a 

whole.” (internal citations omitted)). 

A. The plain language of § 1225(b)(2) applies only to individuals 

“seeking admission” to the United States. 

By its plain language, § 1225(b)(2) applies only to those applicants for 

admission who are “seeking admission.” Individuals who are present in the United 

States after having entered without inspection, like Petitioner who entered years ago, 

are not “seeking admission.” 

Start with the operative terms. A straightforward reading makes clear that 

§ 1225(b)(2) does not apply to Petitioner and people like him. Section 1225(b)(2)(A) 

provides that: 

in the case of an alien who is an applicant for admission, if the 

examining immigration officer determines that an alien seeking 

admission is not clearly and beyond a doubt entitled to be admitted, the 
alien shall be detained for a [removal] proceeding under section 1229a. 

Id. (emphasis added). “[A]dmission” and “admitted” are defined in the INA to mean 

“the lawful entry of the [noncitizen] into the United States after inspection and 

authorization by an immigration officer.” 8 U.S.C. § 1101(a)(13)(A). Dictionaries 

define “seek” as, inter alia, “to go in search of; look for;” “to ask for” or “request;” 

“to try to acquire or gain; aim at,” all of which carry a sense of affirmative, voluntary 

action. See Oxford Encyclopedic English Dictionary, 3d ed. at 729 (1996) (to “try 

or want to find” or “ask for; request”); Webster’s Third New International Dictionary 
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at 2055 (1993) (defining “seek” as, inter alia, “to go in search of;” or “to try to 

acquire or gain;” or “to make an attempt”). 

Putting these definitions together, the term “seeking admission” means “to go 

in search of, or to try to acquire or gain, lawful entry into the United States after 

inspection or authorization by an immigration officer.” Critically, this definition 

connotes present-tense, affirmative action to “go in search of or to try to acquire or 

gain” a lawful entry into the United States. Petitioner—who is alleged to have 

entered without inspection about 6 years ago and has been living in the country for 

years—is not engaged in any present-tense effort to gain “admission” into the United 

States. See Pet. § 29; ECF Doc. 8-1, at 2. Therefore, § 1225(b)(2)(A) does not apply 

to her and does not require her detention without bond. 

By contrast, the groups of noncitizens who are “seeking admission” and 

subject to § 1225(b)(2)(A) underscore the provision’s focus on the border and ports 

of entry. For example, noncitizens who do not have to comply with certain visa 

requirements, see 8 U.S.C. § 1187, may be subject to § 1225(b)(2)(A) if they are 

seeking to enter and are inadmissible. See 8 U.S.C. § 1736 (directing that visa waiver 

program participant who is an “applicant for admission” must be checked against 

government databases “at the time the [noncitizen] seeks admission to the United 

States” (emphasis added)). Section 1225(b)(2) also covers a range of noncitizens 

who are seeking lawful entry but are inadmissible on other grounds not covered 
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under § 1225(b)(1), for instance: someone on visa waiver program who has an 

Interpol Red Notice, 8 U.S.C. § 1182(a)(3)(A) (security and related grounds); 

someone suspected of smuggling, id. § 1182(a)(6)(E\(i); someone falsely claiming 

USS. citizenship, id. § 1182(a)(6)(C)(ii); someone with an expired passport, id. 

§ 1182(a)(7)(B)(i)(D; and someone who was previously removed, id. 

§ 1182(a)(9)(A)(i). All these individuals are, unlike Petitioner, seeking lawful entry 

into the United States and thus properly detained under § 1225(b)(2). 

B. The government’s interpretation ignores the plain language and 
context of § 1225(b)(2). 

By contrast, the government’s attempt to find new and sweeping detention 

powers in § 1225(b)(2) disregards the statutory text and context. The government’s 

main argument is that because § 1225(a)(1) “deems” Petitioner an “applicant for 

admission,” she therefore must be “seeking admission” for purposes of § 1225(b)(2). 

See ECF Doc. 5, at 20-22; Matter of Yajure-Hurtado, 29 1. & N. Dec. at 221. But 

this argument ignores the statutory text and context. 

First, the government’s argument that all “applicants for admission” are 

29 66, necessarily “seeking admission” “violat[es] one of the cardinal rules of statutory 

interpretation” by rendering parts of § 1225(b)(2)(A) “superfluous.” Castafion- 

Nava, 161 F.4th at 1061. If Congress had intended the government’s interpretation, 

the statute could simply read as follows: 

2d



CASE 0:26-cv-00792-DMT-LIB Doc.5 Filed 02/03/26 Page 29 of 48 

Subject to subparagraphs (B) and (C), inthe-ease-ofan-atienwhe-is-an 

appleant—for—admission, if the examining immigration officer 

determines that an aken-seeking [applicant for] admission is not 

clearly and beyond a doubt entitled to be admitted, the alien shall be 

detained for a proceeding under section 1229a of this title. 

Congress would not have used such complicated language where much simpler text 

would have achieved the government’s preferred result. “If Congress had wanted the 

provision to have that effect, it could have said so in words far simpler than those 

that it wrote.” Texas, 597 U.S. at 798.'* 

Indeed, the government concedes that its interpretation creates unexplained 

oddities but asks the Court to ignore them. See ECF Doc. 5, at 28-29. And at one 

point in its brief, the government even rewrites the statute by substituting the word 

“the” for the word “an” before the term “alien seeking admission” in order to equate 

that term with the preceding reference to “an applicant for admission.” See ECF Doc. 

5, at 23 (“Section 1225(b)(2) requires the detention of an ‘applicant for admission, 

if the examining officer determines that an /i.e., the] alien seeking admission is not 

clearly and beyond a doubt entitled to be admitted.””) (emphasis added). But that is 

not what the statute says: instead, Congress provided only that “an alien seeking 

'4 The government’s cited cases about surplusage are inapposite because they 

addressed situations where redundancies were commonly accepted and did not 

“‘render superfluous another part of the same statutory scheme,’ as would be the 

case here.” Castafion-Nava, 161 F.4th at 1061 (quoting Marx v. Gen. Rev. Corp., 568 

USS. 371, 386 (2013). 
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admission”—that is, an “applicant for admission” who is also “seeking 

admission” —is subject to detention under the statute. 8 U.S.C. § 1225(b)(2)(A). 

Second, the government argues that a person “applying for something is 

necessarily seeking it,” analogizing to the situation of a person who is “applying for 

admission” and “seeking admission” to a college or club. ECF Doc. 5, at 24-25. But 

that is a red herring. The dispute is not about whether the action of “applying for 

admission” necessarily means “seeking admission.” It is whether being an 

“applicant for admission” —the term of art that Congress used in § 1225(b)(2)(A)— 

necessarily means the person is also “seeking admission”—the additional condition 

Congress added in § 1225(b)(2)(A). 

Here, Congress did not define being an “applicant for admission” in terms of 

the act of “seeking” admission. Rather, one is “treated as” or “deemed” an “applicant 

for admission” by merely being “present in the United States” without having “been 

admitted.” 8 U.S.C. § 1225(a)(1) (emphasis added). In other words, Congress 

described being an applicant for admission based on mere presence (or status) alone, 

whereas the government attempts to read the action of “seeking admission” into the 

definition of “applicant for admission.” Congress “could easily have included 

noncitizens who are ‘seeking admission’ within the definition [of applicants for 

admission] but elected not to do so.” Castafion-Nava, 161 F.4th at 1061. 
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A more apt analogy is if Congress, in one section of a statute, provided that a 

“registered voter” is “anyone who is a U.S. citizen, over 18 years of age and who 

has completed their voter registration form.” And then in a later section, Congress 

wrote that “in the case of an individual who is a registered voter, if an election 

inspector determines that an individual seeking to vote does not meet the eligibility 

requirements, the individual must submit to an inspection.” In this example, 

someone who is a “registered voter” is not simultaneously “seeking to vote”—they 

are two distinct predicates. And it would be strange to read the statute to impose a 

roaming directive on election inspectors to take identification from any “registered 

voter” if they are not actually attempting to vote. Rather, the obligation to inspect a 

“registered voter” is triggered only upon their voting. Similarly here, Congress set 

forth a general category of person—an “applicant for admission”—who falls within 

the potential reach of the statute, but said § 1225(b)(2)(A) only applies if such a 

person is engaging in the activity of “seeking admission.” 

Third, the government’s argument with respect to 8 U.S.C. § 1225(a)(3) 

suffers from the same flaw. The government argues that this provision shows that 

being an “applicant for admission” is a “way” or “manner” of “seeking admission,” 

such that any alien who is an “applicant for admission” is “seeking admission” for 

purposes of § 1252(b)(2)(A). ECF Doc. 5, at 23, 25-26. But that is inconsistent with 

what Congress did here, which is to deem Petitioner an “applicant for admission” 
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based merely on her being in the United States, and not based on “seeking 

admission.” See supra. 

Nor can the government’s reading be squared with the text of § 1225(a)(3). 

Section 1225(a)(3) provides that “[a]ll aliens (including alien crewmen) who are 

applicants for admission or otherwise seeking admission or readmission to or transit 

through the United States shall be inspected by immigration officers.” 8 U.S.C. 

§ 1225(a)(3). The government argues that the use of the term “or otherwise” means 

that “the first action is a subset of the second action.” ECF Doc. 5, at 23. But the 

“second action” is not simply “seeking admission”; it is also “seeking admission or 

readmission to or transit.” 8 U.S.C. § 1225(a)(3). The government surely cannot 

argue that all applicants for admission are seeking readmission or transit. Instead, 

the most natural reading is that the “or otherwise” language clarifies which 

applicants for admission are required to be inspected, along with other noncitizens: 

namely, those who are requesting permission to enter, reenter, or transit through the 

country.!> 

'S An analogy illustrates the point. A statute provides: “All persons who are law 
graduates, or are otherwise seeking to practice, teach, or administer law, must be 
licensed by the State Bar.” The statute would not reasonably be read as implying that 

all law graduates are seeking to practice, teach, or administer law. Some law 

graduates may be planning to work in politics, policy, or business. The “otherwise” 
clause narrows the category of law graduates who must be licensed to those who 

also wish to practice, teach, or administer law. Similarly, § 1225(a)(3)’s use of 
“otherwise” does not imply that all applicants for admission are also seeking 
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Finally, the government attempts to avoid the ordinary meaning of “seeking 

admission” by suggesting that it is a term of art and that “many people who are not 

actually requesting permission to enter the United States in the ordinary sense are 

nevertheless deemed to be ‘seeking admission’ under the immigration laws.” ECF 

Doc. 5, at 23-24 (quoting Matter of Lemus-Losa, 25 1 & N. Dec. 734, 743 (BIA 

2012)). But the Board in Lemus-Losa simply repeats the same error the government 

makes here by equating the status of being an “applicant for admission” with the 

action of “seeking admission,” despite Congress’s choice to use different terms. 

Moreover, Lemus-Losa addressed a different statute, 8 U.S.C. § 1182(a)(9)(A)HC), 

that pertains to grounds of inadmissibility. And even in that statute, Congress 

exhibited its awareness of the difference between a noncitizen who enters unlawfully 

and one who makes “a request for permission to enter.” Matter of Lemus-Losa, 25 1. 

& N. Dec. at 743. 

C. IIRIRA confirms that § 1225(b)(2) does not apply to millions of 
noncitizens living in the United States. 

IIRIRA confirms that § 1225(b)(2) cannot apply to Petitioner. In passing 

IIRIRA, Congress was acutely concerned about the strain on detention capacity that 

§ 1226(c)’s new detention mandate would impose by requiring the detention of an 

admission, re-admission, or transit. Rather, it narrows the category of applicants for 

admission who are subject to inspection to those engaging in those actions. 

32 



CASE 0:26-cv-00792-DMT-LIB_ Doc.5 Filed 02/03/26 Page 34 of 48 

estimated 45,000 noncitizens subject to removal on criminal grounds each year. See 

H.R. Rep. No. 104-469, pt. 1, at 118, 120, 123. To address the problem, Congress 

authorized an option to defer implementation of § 1226(c) for two years while the 

agency built up its detention capacity—an option the government promptly invoked. 

IIRIRA § 303(b), 110 Stat. 3009-585 to 3009-587; Doris Meissner, Comm’r, INS to 

Henry J. Hyde, Chairman, S. Comm. on the Judiciary, Letter Invoking ITRIRA 

Transitional Period Custody Rules (Oct. 3, 1997).!° 

It is implausible that the same Congress that showed such solicitude regarding 

§ 1226(c)’s detention mandate simultaneously enacted the largest expansion of 

mandatory detention in U.S. history by imposing detention for millions of people 

under § 1225(b)(2)—without a whisper in the statutory text or congressional 

record.'” Surely, “if Congress had such an intent, Congress would have made it 

explicit in the statute, or at least some of the Members would have identified or 

mentioned it at some point.” Chisom v. Roemer, 501 U.S. 380, 396 (1991); see also 

'6 Available at: https://perma.cc/HFF9-MY3N. 

'7 The estimated population of noncitizens in the United States who entered without 

inspection was about two million in 1996 and is around six million today. See H.R. 

Rep. No. 104-469, pt. 1, at 111 (estimating that such individuals made up about half 

of the four million “illegal alien[s]” then living in the United States); Jill Wilson, et 

al., Cong. Rsch. Serv., R47848, Nonimmigrant Overstays: Overview and Policy 

Issues, at 1 n.6 (2023). 
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Whitman vy. Trucking Ass’ns, 531 U.S. 457, 468 (2001) (“Congress . . . does not, one 

might say, hide elephants in mouseholes.”). 

Despite this incongruity, the government asserts that Congress’s decision to 

put inadmissible noncitizens who entered without inspection on equal footing with 

arriving noncitizens in their removal proceedings means that it must have also 

subjected entrants to the same mandatory detention that applies to arriving 

noncitizens. ECF Doc. 5, at 39-40. But complex legislation like ITRIRA cannot be 

understood to pursue a single purpose at the expense of all others. See Luna Perez v. 

Sturgis Public Schls., 598 U.S. 142, 150 (2023) (“[N]o law pursues its purposes at 

all costs.” (citation omitted) (cleaned up)). Congress did make clear that it was 

subjecting some noncitizens arrested in the interior to mandatory detention— 

namely, those with predicate crimes—when it enacted § 1226(c). But Congress did 

not say that it was eliminating the longstanding distinction between border 

inspection and interior detention or moving entrants into a massively expanded 

detention mandate under § 1225(b)(2). Indeed, Congress said the opposite and 

reenacted the same detention rules for entrants in § 1226. See H.R. Rep. No. 104- 

469, pt. 1, at 229. And it had good reason to do so, since applying the rule the 

government proposes would have overwhelmed the detention system with a 

directive to put millions of people in mandatory detention—a task that the 

government was not (and still is not) capable of undertaking. 
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D. Pursuing immigration relief is not “seeking admission.” 

Lastly, in an attempt to give “seeking admission” its own meaning, the 

government argues in the alternative that an applicant for admission who contests 

their removal, rather than voluntarily departs, is “seeking admission.” ECF Doc. 5, 

at 28-29. But this conclusion is flatly foreclosed by Supreme Court precedent, 

ignores the statute, and leads to absurd results. 

First, the Supreme Court in Sanchez v. Mayorkas, 593 U.S. 409 (2021), made 

clear that seeking relief from removal is not the same as “seeking admission.” This 

is because although the most common forms of immigration relief afford a 

noncitizen “lawful status” in the country, they do not provide an “admission”; the 

two concepts are “distinct” in immigration law. Jd. at 415-16. Thus, the Court in 

Sanchez concluded that an individual who had entered the country unlawfully and 

subsequently received Temporary Protected Status (“TPS”) was not constructively 

“admitted,” but instead granted a “lawful status.” /d.; id. at 416 (explaining that “a 

grant of TPS does not come with a ticket of admission”); see also id. at 415-16 

(explaining that the same is true of asylum).'® 

'8 Other immigration relief—like deferred action (e.g., DACA, 8 C.F.R. 

§ 236.21(c)(1)); withholding of removal, 8 U.S.C. § 1231(b)(3)(A); and protection 

under the Convention Against Torture, 8 C.F.R. §§ 208.16(c)(4), 208.17(a)— 

prohibit the effectuation of a final removal order once that order has been entered 
against a noncitizen. Clearly, such limited relief from removal does not confer an 

“admission” into the United States. 
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Second, the government’s argument is inconsistent with § 1225(b)(2) itself, 

which applies only to applicants for admission “if the examining immigration officer 

determines that an alien seeking admission is not clearly and beyond a doubt entitled 

to be admitted.” 8 U.S.C. § 1225(b)(2)(A) (emphasis added). But many applications 

for relief from removal, including cancellation of removal, are submitted in 

immigration court and adjudicated by an immigration judge, which is expressly not 

an immigration officer. Compare id. § 1101(b)(4), with id. § 1101(a)(18). This 

reflects that § 1225(b)(2)(A) was not meant to apply to people detained in the interior 

who then seek relief before an immigration judge. 

Third, the government’s understanding of “seeking admission” creates absurd 

results. Under its theory, individuals who seek no relief and instead opt for voluntary 

departure—meaning they are certain to leave in a matter of weeks—will be able to 

request bond. Yet, individuals who are eligible for relief—and, as a result, are the 

most suitable for release on bond because of their significant ties to the community, 

lack of criminal history, and other equities—are somehow subject to mandatory 

detention. It also suggests that eligibility for bond can change over time (for instance, 

if someone withdraws their application) or depend on the kind of relief a person 

seeks (e.g., before an immigration officer or immigration judge). But a rule that turns 

on these factors would make no sense, especially with no evidence that Congress 

sought to condition access to bond on this basis. The “Court [should] not construe a 

36 



CASE 0:26-cv-00792-DMT-LIB Doc.5 Filed 02/03/26 Page 38 of 48 

statute in a manner that leads to absurd or futile results.” Nixon v. Missouri Mun. 

League, 541 U.S. 125, 138 (2004) (citation omitted). 
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Favorable Decisions on Scope of 8 U.S.C. § 1226 and § 1225 (total 66)” 

Judge 

Blackwell, 

Jerry W. 

Relevant Decisions as of January 16, 2026 

Eliseo A.A. v. Olson, No. CV 25-3381 (JWB/DJF), 2025 WL 

2886729 (D. Minn. Oct. 8, 2025); Mayamu K. v. Bondi, No. 25- 

3035 (JWB/LIB), 2025 WL 3641819 (D. Minn. Oct. 20, 2025); 

Xuseen A., No. 25-cv-04514 (JWB/EMB) (D. Minn. Dec. 19, 

2025) 

Brasel, 

Nancy E. 

R.E. vy. Bondi, No. 25-CV-3946, 2025 WL 3146312 (D. Minn. 

Nov. 4, 2025), appeal filed sub nom. Robles Encalada v. Bondi, 

No. 26-1032 (8th Cir. Jan 2, 2026) 

Brisbois, 

Leol. 

Ramon R.C. vy. Olson, No. 25-CV-3811 (ECT/LIB), 2025 WL 

3900425 (D. Minn. Dec. 30, 2025), report and recommendation 

adopted, 2026 WL 45113 (D. Minn. Jan. 7, 2026) 

Bryan, 

Jeffrey M. 

Francisco T. v. Bondi, 797 F. Supp. 3d 970 (D. Minn. 2025); 

Victor V. y. Bondi, No. 25-CV-4480 (JMB/ECW), 2025 WL 

3483911 (D. Minn. Dec. 4, 2025); Ali C. v. Bondi, No. 25-CV- 

4615 (JMB/LIB), 2025 WL 3642066 (D. Minn. Dec. 16, 2025), 

Hakan K. v. Noem, No. 25-CV-4722 (JMB/DTS), 2025 WL 

3719718 (D. Minn. Dec. 23, 2025); [jeoma v. Bondi, No. 25-CV- 

4770 (IMB/ECW), 2025 WL 3764899 (D. Minn. Dec. 30, 2025), 

19 The following charts reflect all the decisions from district courts in this Circuit of 

which Petitioner is aware that address the issues in this appeal on the merits, whether 

on a decision resolving a habeas petition or motion for preliminary relief. Where the 

court issued decisions in both postures, the chart only reflects one of those decisions. 
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Kevin N. v. Bondi, No. 26-CV-32 (JMB/JFD), 2026 WL 63423 

(D. Minn. Jan. 8, 2026) 

Davis, Arte v. Bondi, No. 25-CV-4515 (MJD/ECW), 2025 WL 3496738 

Michael J. (D. Minn. Dec. 5, 2025); Beltran v. Bondi, No. 25-04604 

(MJD/DTS), 2025 WL 3719856 (D. Minn. Dec. 23, 2025) 

Docherty, Mahamed C.A. v. Noem, No. 25-CV-4551 (MJD/JFD), 2025 WL 

John F. 3771299 (D. Minn. Dec. 16, 2025), report and recommendation 

adopted, 2025 WL 3754012 (D. Minn. Dec. 29, 2025) 

Foster, Escalante v. Bondi, No. 25-CV-3051 (ECT/DJF), 2025 WL 

Dulce J. 2212104 (D. Minn. July 31, 2025), report and recommendation 

adopted sub nom. O.E. v. Bondi, 2025 WL 2235056 (D. Minn. 

Aug. 4, 2025) 

Menendez, | D.S. v. Bondi, No. 25-CV-3682, 2025 WL 2802947 (D. Minn. 

Katherine Oct. 1, 2025); Order, Aguilar Vazquez v. Bondi, No. 25-CV-3162 

M. (D. Minn. Aug. 19, 2025), Dkt. No. 17; Victor S.G., No. 26-cv- 

158 (KMM/DJF (D. Minn. Jan. 15, 2026) 

Nelson, Maldonado v. Olson, 795 F. Supp. 3d 1134 (D. Minn. 2025); 

Susan R. Adonay E.M. v. Noem, No. 25-CV-3975 (SRN/DTS), 2025 WL 

3157839 (D. Minn. Nov. 12, 2025) 

Provinzino, | Fuentes v. Olson, No. 25-CV-4456 (LMP/ECW), 2025 WL 

Laura M. 3524455 (D. Minn. Dec. 9, 2025); Hugo v. Olson, No. 25-CV- 

4593 (LMP/DTS), 2025 WL 3688074 (D. Minn. Dec. 19, 2025) 
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Schiltz, 

Patrick J. 

Santos M.C. y. Olson, 2025 WL 3281787 (D. Minn. Nov. 25, 

2025); Leonel V.F. v. Bondi, No. 25-CV-4474 (PJS/LIB), 2025 

WL 3485600 (D. Minn. Dec. 4, 2025) 

Tostrud, Eric 

c. 

Jose J.O.E. y. Bondi, 797 F. Supp. 3d 957 (D. Minn. 2025); 

Fernando F.P.D. v. Brott, No. 25-CV-4455 (ECT/ECW), 2025 

WL 3675151 (D. Minn. Dec. 17, 2025); F.M. v. Bondi, No. 25- 

CV-4778 (ECT/SGE), 2026 WL 25968 (D. Minn. Jan. 5, 2026); 

Ahmed M. v. Bondi, No. 25-CV-4711 (ECT/SGE), 2026 WL 

25627 (D. Minn. Jan. 5, 2026); Yulexi T. v. Noem, No. 26-CV-68 

(ECT/DTS), 2026 WL 77022 (D. Minn. Jan. 10, 2026); Cristian 

Z., No. 26-cv-157 (ECT/ECW) (D. Minn. Jan. 16, 2026) 

Tunheim, 

John R. 

Bataillon, 

Herrera Avila y. Bondi, No. CV 25-3741 (JRT/SGE), 2025 WL 

2976539 (D. Minn. Oct. 21, 2025), appeal filed, No. 25-3248 (8th 

Cir.); Santuario v. Bondi, No. 25-4296 (JRT/JFD), 2025 WL 

3469577 (D. Minn. Dec. 2, 2025); N.A.M. v. Noem, No. 25-4737 

(JRT/EMB), 2025 WL 3754145 (D. Minn. Dec. 29, 2025); 

lishaar-Abdi v. Klang, No. 25-4686 (JRT/DTS), 2025 WL 

3764853 (D. Minn. Dec. 30, 2025) 

Chavez Avila v. Bondi, No. 8:25CV729, 2026 WL 63328 (D. 

Joseph F. Neb. Jan. 8, 2026) 

Bazis, Susan | Sales Ambrocio v. Noem, No. 4:25CV3226, 2025 WL 3295530 

M. (D. Neb. Nov. 25, 2025); Sanchez Lopez v. Jeffreys, No. 

4:25CV3241, 2025 WL 3533875 (D. Neb. Dec. 9, 2025) 
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Gerrard, Alvarez v. Lyons, 2025 WL 3564733 (D. Neb. Dec. 12, 2025) 

John M. 

Strand, Giron Reyes vy. Lyons, --- F. Supp. 3d ----, 2025 WL 2712427 

Leonard T. | (N.D. Iowa Sept. 23, 2025); Garcia Picazo v. Sheehan, No. 25- 

4057, 2025 WL 3006188 (N.D. Iowa Oct. 27, 2025); De La Cruz 

v. Noem, No. C25-150, 2025 WL 3110876 (N.D. Iowa Oct. 20, 

2025); Chilel Chilel v. Sheehan, No. C25-4053-LTS-KEM, 2025 

WL 3158617 (N.D. Iowa Nov. 12, 2025); Duran Avalos v. Bondi, 

No. C25-4063-LTS-KEM, 2025 WL 3530162 (N.D. Iowa Dec. 9, 

2025); Lopez Bernal v. Trump, No. C25-198-LTS-MAR, 2025 

WL 3669871 (N.D. Iowa Dec. 17, 2025) 

Williams, Lopez Lopez v. Sheehan, No. 25-CV-4052-CJW-KEM, 2025 WL 

CJ, 3046183 (N.D. Iowa Oct. 30, 2025), appeal filed, No. 25-3266 

(8th Cir. Nov. 10, 2025); Ramirez-Ramirez v. Beuter, No. 25-CV- 

185-CJW-MAR, 2025 WL 3499057 (N.D. Iowa Dec. 5, 2025); 

Jimenez Jimenez v. Olson, No. 25-CV-189-CJW-KEM, 2025 WL 

3633609 (N.D. Iowa Dec. 15, 2025) 

S.D. lowa 

Ebinger, Hernandez Marcelo v. Trump, --- F. Supp. 3d ----, 2025 WL 

Rebecca G. | 2741230 (S.D. Iowa Sept. 10, 2025) 

Locher, Brito Barrajas v. Noem, No. 25-CV-00322, 2025 WL 2717650 

Stephen H. | (S.D. Iowa Sept. 23, 2025); Santiago Helbrum v. Williams, No. 

4:25-cv-00349-SHL-SBJ, 2025 WL 2840273 (S.D. Iowa Sept. 30, 

2025); Enriquez Reyes v. U.S. Dep't Homeland Sec., No. 25-cv- 
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Harpool, 

Douglas 

00114 (S.D. Iowa Nov. 3, 2025), Dkt. 14, appeal filed, No. 26- 

1036 (8th Cir. Dec. 31, 2025) 

W.D. Mo. 

Eshdavlatov v. Arnott, No. 25-cv-00844, 2025 WL 3217838 

(W.D. Mo. Nov. 18, 2025); Rodriguez v. Arnott, No. 25-cv- 

00836, 2025 WL 3218553 (W.D. Mo. Nov. 18, 2025); Mairena- 

Munguia y. Arnott, No. 25-cv-3318, 2025 WL 3229132 (W.D. 

Mo. Nov. 19, 2025); Moncada v. Noem, No. 6:25-CV-3354- 

MDH, 2025 WL 3458894 (W.D. Mo. Dec. 2, 2025); Lopez- 

Valdez v. Arnott, No. 6:25-CV-3365-MDH, 2025 WL 3516477 

(W.D. Mo. Dec. 8, 2025); Chaguan v. Noem, No. 6:25-CV-3366- 

MDH, 2025 WL 3565112 (W.D. Mo. Dec. 12, 2025); Yaquis 

Sanchez v. Arnott, No. 6:25-CV-3373-MDH, 2025 WL 3632721 

(W.D. Mo. Dec. 15, 2025); Gonzalez Torres v. Noem, No. 6:25- 

CV-3379-MDH, 2025 WL 3688146 (W.D. Mo. Dec. 19, 2025); 

De La Cruz Castro v. Noem, No. 6:25-CV-3388-MDH, 2025 WL 

3721866 (W.D. Mo. Dec. 23, 2025); Bolanos v. Arnott, No. 6:25- 

CV-3380-MDH, 2026 WL 66979 (W.D. Mo. Jan. 8, 2026); 

Avandeey vy. Noem, No. 6:25-CV-3390-MDH, 2026 WL 67197 

(W.D. Mo. Jan. 8, 2026); Khutyaev v. Sheriff Arnott, No. 6:25- 

CV-3393-MDH, 2026 WL 67198 (W.D. Mo. Jan. 8, 2026); 

Bumbila Iza v. Sheriff Arnott, No. 6:25-CV-3392-MDH, 2026 

WL 67152 (W.D. Mo. Jan. 8, 2026) 

Phillips, 

Beth 

Vicente Fransisco v. Arnott, No. 25-03377-CV-S-BP, 2025 WL 

3754231 (W.D. Mo. Dec. 29, 2025); Hernandez-Cuevas v. Olson, 

No. 25-cv-830 (W.D. Mo. Nov. 5, 2025), Dkt. No. 10 
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Unfavorable Decisions (total 7) 

Judge Relevant Decisions as of January 16, 2026 

Magnuson, | Abdirahmaan G. v. Noem, No. 26-cv-00034 (D. Minn. Jan. 14, 

Paul A. 2026) 

D. Neb. 

Buescher, Vargas Lopez v. Trump, 8:25-cv-526, 2025 WL 2780351 (D. 

Brian C. Neb. Sept. 30, 2025); Ramirez Melgar v. Bondi, No. 8:25CV555, 

2025 WL 3496721 (D. Neb. Dec. 5, 2025); Alberto Rodriguez v. 

Jeffreys, No. 8:25CV714, 2025 WL 3754411 (D. Neb. Dec. 29, 

2025) 

Rossiter, Jr., | Jimenez v. Olson, No. 8:25CV533, 2025 WL 2624388 (D. Neb. 

Robert F. Sept. 11, 2025). 

E.D. Mo. 

Divine, Mejia Olalde v. Noem, No. 25-00168, 2025 WL 3131942 (E.D. 

Joshua M. Mo. Nov. 10, 2025); Suarez v. Noem, No. 1:25-CV-00202-JMD, 

2025 WL 3312168 (E.D. Mo. Nov. 28, 2025) 

III. Respondents Arrested Petitioner Without a Warrant in Violation of 

the Fourth Amendment of the U.S. Constitution, 8 U.S.C. § 1357(a)(2), 

and 8 C.F.R. § 287.3(d). 

The Fourth Amendment protects “[t]he right of the people to be secure in their 

persons . . . against unreasonable searches and seizures.” U.S. Const. Amend. IV. 

Immigration arrests and detentions are seizures within the meaning of the Fourth 
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Amendment. INS v. Lopez-Mendoza, 468 U.S. 1032, 1044 (1984) (acknowledging 

that deportation proceedings are civil, but the Fourth Amendment still applies to the 

“seizure” of the person). The Fourth Amendment requires that all arrests entail a 

neutral, judicial determination of probable cause. See Gerstein v. Pugh, 420 U.S. 

103, 114 (1975). “Probable cause requires a ‘substantial probability; based on facts 

related to the individual.” Ramirez Ovando v. Noem, No. 1:25-CV-03183-RBJ, 2025 

WL 3293467, at *15 (D. Colo. Nov. 25, 2025) (quoting Storey v. Taylor, 696 F.3d 

987, 992 (10th Cir. 2012) (finding probable cause for immigration arrests lacking). 

That determination can occur either before the arrest, in the form of a warrant, or 

promptly afterward, in the form of a prompt judicial probable cause determination. 

See id. It must, however, occur within 48 hours of detention, which includes 

weekends, unless there is a bona fide emergency or other extraordinary 

circumstance. See Cnty. of Riverside v. McLaughlin, 500 U.S. 44, 57 (1991). 

There is a strong preference that immigration arrests be based on warrants. 

See Arizona v. U.S., 567 U.S. 387, 407-08 (2012). The INA thus provides 

immigration agents with only limited authority to conduct warrantless arrests. 8 

U,S.C.§ 1357(a)(2). Specifically, an officer must have probable cause to believe the 

person is violating the immigration laws and that the person “‘is likely to escape 

before a warrant can be obtained,” i.e., is a flight risk Id.; see also Ramirez Ovando, 

44 



CASE 0:26-cv-00792-DMT-LIB Doc.5 Filed 02/03/26 Page 46 of 48 

2025 WL 3293467, at *2. Federal regulations track the strict limitations on 

warrantless arrests. See 8 C.F.R. § 287.8(c)(2)(ii). 

Petitioner’s warrantless arrest occurred without probable cause that Petitioner 

posed a flight risk. “Courts have ... made the self-evident finding that the likelihood 

of escape is lower when the individual has resided in the country for a lengthy period 

of time and has strong community ties.” Escobar Molina v. U.S. Dep’t of Homeland 

Sec., No. CV 25-3417 (BAH), 2025 WL 3465518, at *13 (D.D.C. Dec. 2, 2025) 

(collecting cases). At the moment of Petitioner’s seizure, Petitioner appeared for her 

regularly scheduled check-in pursuant to her supervision plan. Petitioner was living 

at a stable home address and had been in the United States for years. Petitioner has 

built ties to her community. Petitioner fully complied with the ICE officers and in 

no way tried to disobey or flee. The only information that the ICE officers had at the 

time of Petitioner’s warrantless arrest was that she was born in Guatemala, is a 

citizen of Guatemala, and “has no legal status to be in the United States.” See ECF 

Doc. 8-1, at 2. Therefore, no officer could have probable cause that Petitioner was 

likely to escape before a warrant could be obtained. 

Without a statutory basis to arrest, Respondents were required under the 

Fourth Amendment to secure a prompt judicial probable cause determination to 

continue holding Petitioner. Gerstein, 420 U.S. at 114; McLaughlin, 500 U.S. at 56— 
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57. Petitioner received no such judicial determination, yet her detention continued 

well beyond 48 hours, rendering it presumptively unconstitutional. 

Regulations also provide that noncitizens arrested without a warrant must 

receive a custody determination within 48 hours of the arrest, unless there is “an 

emergency or other extraordinary circumstance” that requires “an additional 

reasonable period of time” to make the custody determination. 8 C.F.R. § 287.3(d). 

During that custody determination, the immigration officer must make findings as 

to whether “release would not pose a danger to property or persons, and that the alien 

is likely to appear for any future proceeding.” 8 C.F.R. §§ 236.1(c)(8), 1236.1(c)(8). 

Petitioner has received no such custody determination, rendering her continued 

detention unlawful. 

Immediate release is required. Holding otherwise “would treat the absence of 

statutory power as a mere procedural irregularity rather than a substantive defect. 

Habeas relief requires more because it addresses the lawfulness of custody itself, not 

the adequacy of procedures that might attend some other, uninvoked challenge to 

detention.” Vedat C., 0:25-cv-04642-JWB-DTS, at 6 (citing Wajda v. United States, 

64 F.3d 385, 389 (8th Cir. 1995)). The function of habeas corpus is to obtain release 

from unlawful custody. Wajda v. United States, 64 F.3d 385, 389 (8th Cir. 1995). 

Where detention lacks a lawful predicate, release is an available and appropriate 

remedy. Munaf v. Geren, 553 U.S. 674, 693 (2008). Release is the appropriate 
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remedy here. See Sebrian Reyes v. Bondi et al., 26-cv-5 PJS/LIB (D. Minn. Jan. 12; 

2026). 

CONCLUSION 

In sum, the government’s attempt to find new and sweeping detention powers 

in § 1225(b)(2), while vastly diminishing the scope of § 1226, flies in the face of 

text, structure, and history of the detention statutes. And the consequences of its new 

interpretation, which would undermine the Laken Riley Act while mandating the 

detention of millions of people like Petitioner, especially warrant this Court’s 

skepticism. Petitioner is not subject to mandatory detention under 8 U.S.C. § 

1225(b)(2). Moreover, Petitioner was arrested without a warrant in violation of the 

U.S. Constitution, 8 U.S.C. § 1357(a)(2), and 8 C.F.R. § 287.3(d), and with no 

probable cause that she was likely to escape before a warrant could be obtained. Her 

continued detention is unlawful, and this Court should grant this Petition and order 

her immediate release. 

DATED: February 3, 2026 Respectfully submitted, 

/s/ David Wilson 
David Wilson 

MN Attorney Lic. No. 0280239 

Wilson Law Group 

3019 Minnehaha Avenue 
Minneapolis, MN 

(612) 436-7100 / dwilson@wilsonlg.com 

Attorney for Petitioner 
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