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I Introduction

Petitioner seeks injunctive and declaratory relief and a writ of habeas corpus
pursuant to 28 UL.S.C. § 2241 challenging her recent detention by Immigration and
Customs Enforcement (ICE). Petitioner alleges that she cannot be subject to mandatory
immigration detention but. rather, is entitled to a bond hearing in immigration court (or
even immediate release by order of this Court). But as explained herein. Petitioner is not
entitled to any relief.

Petitioner 1s instead lawtully detained on a mandatory basis as an alien present in
the United States without admission or parole (i.e.. as someone who entered the country
illegally) under the Immigration and Nationality Act (INA). See 8 U.S.C. § 1225(b)(2).
To the extent there was ever an ambiguity regarding whether such aliens were entitled to
a bond hearing in immigration court. the Board of Immigration Appeals (BIA) resolved
that issue in a September 20235 precedential decision holding that immigration courts are
not authorized to entertain bond requests by aliens present in the United States without
being admitted or paroled. Matter of Yajure-Hurtado, 29 1. & N. Dec. 216 (BIA 2025).
Such aliens are instead subjcct to mandatory detention under § 1225(b)(2) as applicants
for admission. Moreover, to the extent Petitioner complains of alleged due process
violations, the fact remains that Petitioner is in full removal proceedings in immigration
court, as opposed to expedited removal proceedings. and therefore is being provided with
robust due process protections (including available judicial review upon the completion
of administrative proceedings). Release on bond is not one of the protections guaranteed

by statute, but that does not offend the Constitution. The petition should be denied.

Response to Petition for Writ of Habeas Corpus — Page |
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1. Background

Petitioner 1s a native and citizen of Cameroon who 1illegally entered the United
States on September 27, 2024, (Dkt. No. 1-3 at 1). Petitioner was apprehended by
Border Patrol agents and issued a Notice to Appear charging her with violating INA §
212(a)(6)(A)(1) (present without admission or parole). however. she was subsequently
released from custody. (Dkt. No. 3 at 5). Thereafter. Petitioner was detained by [CI:, and
on December 19, 2025, an immigration judge denied her application for asylum and other
related relief and ordered her removed to Cameroon. (Dkt. No., 1-5; App. at 001-004).
The Order of Removal is automatically stayed after Petitioner appealed the order to the
Board of Immigration Review. (Dkt. No. 1-5).

Meanwhile. Petitioner has also filed this habeas action. in which she argues that
her detention does not fall under 8 U.S.C. § 1225 but rather is properly understood to fall
under a separate provision. at 8 U.S.C. § 1226. which allows for a bond hearing in
immigration court. or that she is otherwise entitled to a bond hearing in immigration court
(or even outright release) by order of this Court.

[11. Relevant Immigration Law

This case implicates the interplay of various statutes that govern the civil detention
of illegal aliens (1) pending a decision on removal, (2) during the administration ol
removal orders. and (3) in preparation for removal. See generally 8 U.S.C. §§ 1225.
1226, 1231. Properly construed. these statutes provide that individuals such as Petitioner
are considered applicants for admission to the United States and are therefore subject to

mandatory detention under § 1225.

Response to Petition for Writ of Habeas Corpus - Page 2
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A. Inspection and detention under 8 U.S.C. § 1225

“To implement its immuigration policy, the Government must be able to decide (1)
who may enter the country and (2) who may stay here after entering.” Jennings v.
Rodriguez, 583 U.S. 281, 286 (2018). Section 1225 governs inspection, the initial step in
this process. id.. stating that all alien “applicants for admission . . . shall be inspected by
immigration officers.” 8 U.S.C. § 1225(a)(3). The statute—1n a provision entitled
“ALIENS TREATED AS APPLICANTS FOR ADMISSION"-—dictates who “shall be
deemed for purposes of this chapter an applicant for admission.” defining that term to
encompass both an alien “present in the United States who has not been admitted or [onc|
who arrives in the United States , . ..7 [Id. § 1225(a)(1) (emphasis added).

Paragraph (b) of § 1225 governs the inspection procedures applicable to all
applicants for admission. They “fall into one of two categories. those covered by
§ 1225(b)(1) and those covered by § 1225(b)(2).” Jennings. 583 U.S. at 287. Section
1225(b)(1) applies to those “arriving in the United States™ and “certain other™" aliens
“Initially determined to be inadmissible due to fraud. misrepresentation, or lack of valid
documentation.” /d. § 1225(b)(1)(A)(1).(i11). Aliens falling under this subsection arce

generally subject 1o expedited removal proceedings “without further hearing or review.”

! »Certain other aliens™ are addressed in Section 1225(b)( 1)(A)(iii). which gives the Attorney General the
sole discretion to apply (b)(1)’s expedited procedures to an alien who “has not been admitted or paroled
into the United States. and who has not affirmatively shown. to the satisfaction of an immigration officer.
that the alien has been physically present in the United States continuously for the 2-year period
immediately prior to the date of the determination of inadmissibility,” subject to an exception inapplicable
here. The statute therefore explicitly confirms application of its inspection procedures for those already in
the country, including those who have been in the country for a period of years.

Response to Petition for Writ of Habeas Corpus — Page 3
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See id. § 1225(b)(1)(A)(1). But where the applicant “indicates an intention to apply for
asylum . . . or a fear of persccution,” immigration officers will refer him or her for a
credible fear interview. Id. § 1225(b)(1)(A)(i1). An applicant “with a credible fear of
persecution” is “detained for further consideration of the application for asylum.”™ /d.

§ 1225(b)(1)(B)(i1). If the alien does not indicate an intent to apply for asylum. express a
fear of persecution. or is “found not to have such a fear.” he 1s detained until removal
from the United States. Id. § 1225(b)(1)Y(A)(1), (B)(in)(IV).

Section 1225(b)(2) is “broader” than (b)(1). “*serv[ing]| as a catchall provision that
applies to all applicants for admission not covered by § 1225(b)(1).” Jennings. 583 L.S.
at 287. Subject to exceptions not applicable here, "if the examining immigration officer
determines that the alien secking admission is not clearly and beyond a doubt entitled to
be admitted. the alien shall be detained for a removal proceeding.” 8 U.S.C.

§ 1225(b)(2)(A) (emphasis added): see also Matter of Q. Li, 29 1. & N. Dec. 66. 68 (BIA
2025) (*for aliens arriving in and seeking admission into the United States who are
placed directly in full removal proceedings. section 235(b)(2)(A) of the INA. 8 UL.S.C.

§ 1225(b)(2)(A), mandates detention “until removal proceedings have concluded. )
(citing Jennings, 583 U.S. at 299). The only exception is that DHS——not the immigration
court—retains sole discretionary authority to temporarily release on parole “any ahen
applying for admission™ on a “case-by-case basis for urgent humanitarian reasons or
significant public benefit.” 8 U.S.C. § 1182(d)(5)(A): see Biden v. Texas, 397 U.S. 785,

806 (2022).

Response to Petition for Writ of Habeas Corpus - Page 4
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B. Apprehension and discretionary detention under 8 U.S.C. § 1226(a)

“Even once inside the United States. aliens do not have an absolute right to remain
here. For example. an alien present in the country may still be removed it he or she falls
‘within one or more . . . classes of deportable aliens.” §1227(a).” Jennings. 583 U.S. at
288 (citing 8 U.S.C. § 1227(a). which outlines “classes of deportable aliens™ among those
already “in and admitted 10 the United States™) (emphasis added)). “Section 1226
generally governs the process of arresting and detaining that group of aliens pending their
removal.” fd ~[O]n a warrant 1ssued by the Attorney General.” it provides that an alien
may be arrested and detained pending a decision™ on the removal. 8 U.S.C. § 1226(a).

For aliens arrested under §1226(a), the Attorney General and the DHS have broad

. 8 ] i i . s ¥ - T -
discretionary authority to detain an alien during removal proceedings.= See 8 U.S.C.

§ 1226(a)(1) (DIHS “may continue to detain the arrested™ alien during the pendency ol
removal proceedings).

Following apprehension under § 1226(a), a DHS officer makes an initial
discretionary determination concerning release. See 8 C.I.R. § 236.1(c)(8). DHS “may

continue to detain the alien.” 8 U.S.C. § 1226(a)(1). “To secure release, the alien must

show that he does not pose a danger to the community and that he 1s likely to appear tor

¢ Although the relevant statutory sections refer to the Attorney General. the Homeland Security Act of
2002, Pub. L. No. 107-296, 116 Stat, 2135 (2002). transferred all immigration entforcement and
administration functions vested in the Attorney General, with few exceptions. to the Secretary of
Homeland Security. The Attorney General's authority—delegated to immigration judges. see 8 C.I'.K.

§ 1003.19(d)- to detain. or authorize bond for aliens under section 1226(a) is ~one of the authorities he
retains . . . although this authority is shared with [DHS] because officials of that department make the
initial determination whether an alien will remain in custody during removal proceedings.” Muatter of -
J<; 23 1.& N. Dec. 572,574 n.3 (A.G. 2003),

Response to Petition for Writ of Habeas Corpus — Page 5
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future proceedings.” Johnson v. Guzman Chavez, 594 U.S, 523, 527 (2021) (citing 8
C.F.R. §§ 236.1(c)(8). 1236.1(c)(8)): Matter of Adeniji. 22 1. & N. Dec. 1102, 1113 (BIA
1999)). If DHS dccides to release, it may set a bond or condition the release. See 8
U.S.C. § 1226(a)(2): 8 C.F.R. § 236.1(c)(8).

If DHS determines that an alien should remain detained during the pendency of his
removal proceedings. the alien may request a bond hearing in immigration court. See 8
C.F.R. §§ 236.1(d)(1). 1003.19. 1236.1(d). The immigration court conducts a bond
hearing and decides whether release is warranted, based on a variety of factors that
account for ties to the United States and risks of flight or danger to the community. See
In re Guerra. 24 1. & N. Dec. 37, 40 (BIA 2006) (1dentifying nine non-exhaustive
factors); 8 C.F.R. § 1003.19(d) (" The determination . . . as to custody status or bond may
be based upon any information that is available to the Immigration Judge or that 1s
presented to him or her by the alien or [DHS].™).

Section 1226(a) does not grant “any right to release on bond.”™ Matter of D-J-, 23
[. & N. Dec. at 575 (citing Carlson v. Landon, 342 U.S, 524, 534 (1952)). Nor doces 1!
address the applicable burden of proof or particular factors that must be considered. See
generally 8 U.S.C. § 1226(a). Rather, it grants DHS and the Attorney General broad
discretionary authority to determine. after arrest. whether to detain or release an alien
during his removal proceedings. See id. If, after the bond hearing. either party disagrees
with the decision of the immigration court. that party may appcal that decision to the
BIA. See 8 C.F.R. §8§ 236.1(d)3). 1003.19(f). 1003.38. 1236.1(d)(3). Included within

the Attorney General and DHS’s discretionary authority are limitations on the delegation

Response to Petition for Writ of llabeas Corpus — Page 6
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of that authority to the immigration court. Under 8 C.F.R. § 1003.19(h)(2)(1)(B). the
immigration court does not have authority to redetermine the conditions of custody
imposed by DHS for any arriving alien.
5 The BIA’s role

The BIA is an administrative appellate body within the Department of Justice that
essentially serves as the court of appeals for the immigration court system. See 8 C.F.R.
§ 1003.1(d)(1). Members of the BIA possess delegated authority from the Attorney
General. Id. § 1003.1(a)(1). The BIA is “charged with the review of those administrative
adjudications under the [INA] that the Attorney General may by regulation assign to 1.
including custody determinations. /d. §§ 1003.1(d)(1). 236.1, 1236.1. The BIA not only
resolves particular disputes before it, but also “through precedent decisions, [1t] shall
provide clear and uniform guidance to DHS. the immigration judges. and the general
public on the proper interpretation and administration of the [INA] and its implementing
regulations.” fd. § 1003.1(d)(1). ~The decision of the [BIA| shall be final except in those
cases reviewed by the Attorney General.™ Id. § 1003.1(d)(7).

IV. Argument and Authorities

As explained below. Petitioner is not entitled to any relief in this proceeding
because (a) the INA authorizes her detention without bond. and (b) the Duc Process
Clause does not require that Petitioner receive a bond hearing. See Zuniga v. Lyons,
F.Supp.3d . 2025 WL 3755126 (N.D. Tex. 2025) (rejecting similar claims by an

immigration detainee).

Response to Petition for Writ of Habeas Corpus — Page 7
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A. The INA authorizes Petitioner’s detention without bond.

Petitioner’s claims implicate the interplay between 8 U.S.C. §§ 1225 and 1226
Section 1225(b)(2)(A). the INA's mandatory-detention provision. sets out detention
requirements for “applicant|s| for admission™ to the United States. 8 U.S.C.

§ 1225(b)(2)(A). Specifically. “in the case of an alien who is an applicant for admission.
if the examining immigration officer determines that an alien seeking admission is noi
clearly and beyond a doubt entitled to be admitted. the alien shall be detained for a
proceeding under section 1229a of this title.” /d. It is undisputed that, subject to certain
narrow exceptions.? § 1225(b)(2)(A) “mandate[s] detention of applicants for admission
until certain [removal] proceedings have concluded.” Jennings. 583 U.S. at 297.
Nothing in § 1225 “says anything whatsoever about bond hearings.” Id

Section 1226(a), on the other hand. permits discretionary detention. “On a warrant
issued by the Attorney General. an alien may be arrested and detained pending a decision

on whether the alien is to be removed from the United States.” 8§ U.S.C. § 1226(a).

[nstead of detention. the Attorney General “may™ release the alien on bond. “|e]xcept as
provided in subsection (¢).” /d. § 1226(a). (2)(A)—(B). Section 1226(c¢) in turn requires
the Attorney General to “take into custody any alien™ who is inadmissible or removable

for involvement in certain criminal offenses. 1d. § 1226(c)(1)(A) (E): see Jennings, 583

U.S. at 303. If § 1226(c) does not apply. and if an alien is released on bond pending

removal, the Attorney General may still re-detain him “at any time.” 8 U.S.C. § 1226(b).

' In particular, DHS has the discretionary authority to temporarily parole certain aliens who otherwise are
subject to mandatory detention. See 8 ULS.C. § 1182(d)(5)XA).
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Here, the question is whether Petitioner, who illegally crossed the border without
inspection, has resided illegally in the United States. and was later re-detained by ICFE
1s an “applicant for admission.” 8§ U.S.C. § 1225(b)(2)(A). If so. Petitioner “shall be
detained™ without bond. /d. [f not. Petitioner would be entitled to a bond hearing under

§ 1226(a).

1. As an “applicant for admission,” Petitioner is subject to mandatory
detention without bond under § 1225(b)(2)(A).

The Court’s analysis should “begin[] with the statutory text, and end|] there as
well if the text 1s unambiguous.” BedRoc Ltd., LLC v. United States, 541 U.S. 176. 183
(2004). That is the situation here. Section 1225 broadly defines “applicant for
admission™ as “[a|n alien present in the United States who has not been admitted or who
arrives in the United States.” 8 U.S.C. § 1225(a)(1). Petitioner is undoubtedly an

“alien.” And she 1s “present in the United States.” And she “has not been admitted™ or

ent|er] [the country] after inspection and

paroled because she did not “lawful|ly
authorization by an immigration officer.” Id. § 1101(a)(13)A) (defining “admission™
and “admitted™). As an “applicant for admission™ who “is not ¢learly and beyvond a doubt
entitled to be admitted,” Petitioner “*shall be detained™ under § 1225(b)(2)(A), and
therefore 1s not entitled to a bond hearing.

Petitioner’s claim otherwise essentially hinges on an argument that the concept of
an “applicant for admission™ should apply only to “arriving alicns.” (See Dkt. No. 3 at 7-

8). But this sort of argument-—which would limit the term “applicant for admission™ to

arriving aliens—is contrary to the plain text of the statute. Section 1225 expressly
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defines “applicant for admission,” and covers “[a]n alien present in the United States who
has not been admitted or who arrives in the United States.” 8 U.S.C. § 1225(a)(1)
(emphasis added). The word “or” is key. As the Supreme Court has often said, ™ or’ 1s
‘almost always disjunctive.” kLncino Motorcars, LLC v. Navarro. 584 U.S. 79, 87
(2018) (quoting United States v. Woods, 571 U.S. 31, 45 (2013)). And nothing in

§ 1225(b)(2)(A) suggests otherwise. Accordingly. the term “applicant[s] for admission™
encompasses not only arriving aliens but also those without lawful admission or parole
such as the Petitioner. who subsequent to her illegal entry, applied tfor and was denied
asylum.

This interpretation tracks how other courts understand the term. In Jennings. the
Supreme Court explained that, “[u]nder [Section 1225], an alien who “arrives in the
United States.” or “is present” in this country but “has not been admitted.” is treated as "an
applicant for admission.” 583 U.S. at 287 (quoting 8 U.S.C. § 1225(a)(1)). And the
BIA—with its considerable expertise in immigration law-—-recognizes that Congress
“unconventional” definition of “applicant for admission™ includes “not just those who arc
expressly seeking permission to enter, but also those who are present in this country
without having formally requested or received such permission.” Matter of Lemus-Losa.
25 1. & N. Dec. 734. 743 (BIA 2012). At any rate, “[w]hen a statute includes an explicit
definition, [the Court] must follow that definition.”™ Digit. Realty Tr., Inc. v. Somers. 583
U.S. 149, 160 (2018) (quoting Burgess v. United States, 353 U.5. 124, 130 (2008)).

Confining the concept of an “applicant to admission™ only to those seeking

admission at or near the border would also elevate form over substance. ““There 1s no

Response to Petition for Writ of Habeas Corpus — Page 10



Case 3:26-cv-00133-K-BN  Document 8 Filed 01/28/26 Page 18 of 27 PagelD 169

material disjunction—by the terms of the statute or the English language—between the
concept of “applving’ for something and “seeking” something.” Garibav-Robledo v,
Noem,  F.Supp.3d  .2025 WL 3264482, at *5 (N.D. Tex. 2025). An “applicant”
is “[s]Jomeone who requests something.” Applicant, Black’s Law Dictionary (12th ed.
2024). Thus. an “applicant for admission.” in ordinary English usage, is one who
requests (or seeks) admission into the United States. See Apply (tor). Merriam-Webster
Thesaurus (noting that to “scek™ 1s a synonym of to “apply™ tor). It 1s unclear how an
alien can apply for admission without seeking it.

Other parts of § 1225 illustrate the point. Section 1225(a)(3) provides that |a]ll
aliens . . . [w]ho are applicants for admission or otherwise seeking admission . . . shall be
inspected.” (emphasis added): see also Shiv. Lyons. — F. Supp. 3d . No. 1:25-CV-
274.2025 WL 3637288. at *5 (S.D. Tex. Dec. 12, 2025) (explaming that § 1225(a)3) s
“use of ‘otherwise’ renders “applicants for admission™ a subset of “seeking admission”—
i.e.. the former represents one example of the latter™). And § 1225(a)(5) states that “[a]n

applicant for admission may be required to state under oath any mformation sought by an

immigration officer regarding the purposes and intentions of the applicant in seeking
admission to the United States.” The logical import of this phrasing 1s that an “applicant
for admission™ is also “seeking admission™ under the statute. “Insofar as the term
‘applicant for admission’ is more passive than ‘seeking admission.” this 1s inherent in the
nature of agent nouns and their corresponding gerunds.” Garibay-Robledo. 2025 WL

3264482, at *5. Assuch. § 1225 cannot be read to limit its application to aliens

“arriving’ at the border.
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Indeed, if Congress wanted to limit § 1225(b)(2)(A) to arriving aliens. 1t could
have done so. Neighboring provisions in § 1225 expressly refer to “arriving alien|s].”
See, e.g., 8 U.S.C. §§ 1225(a)(2) (Carriving alien who is a stowaway is not eligible to
apply for admission or to be admitted™). 1225(d)(2) (addressing “authority to order
detention and delivery of arriving aliens™ coming to the United States via vessel or
aircraft). Yet Congress did not use ~arriving alien™ in § 1225(b)(2)(A). Generally. when
Congress “uses certain language in one part of the statute and different language in
another. the [CJourt assumes diffcrent meanings were intended.”™ Sosa v. Alvarez-
Meachain, 542 U.S. 692. 711 n.9 (2004) (quotation omitted). So. the fact that Congress
did not refer to “arriving aliens™ in § 1225(b)(2)(A). but did so in other parts of the
statute, suggests that the mandatory detention provision is not limited to aliens arriving at
the border.

In sum. Petitioner is subject to mandatory detention under § 1225(b)(2)(A). Even
if Petitioner is not an “arriving alien.” the statutory text 1s unambiguous: "[A|n alien
present in the United States who has not been admitted™ is also an “applicant for
admission.” 8§ U.S.C. § 1225(a)(1). And if an “applicant for admission™ 1s “not clearly
and beyond a doubt entitled to be admitted.” the alien “shall be detained™ pending her
removal proceedings. Id. § 1225(b)(2)(A). When a statute is this clear. it must be

applied according to its terms. Carcieri v, Salazar, 555 U.S, 379. 387 (2009).

2 The statutory history of the INA confirms that § 1225’s mandatory-
detention provision applies to aliens like Petitioner.

“Statutory history. ‘the record of enacted changes Congress made to the relevant
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statutory text over time.” can also provide helpful context™ for statutory interpretation.
United States v. Moore, 71 F.4th 392. 395 (5th Cir. 2023) (quoting BNSF Ry. Co. v, Loos,
586 U.S. 310, 329 (2019) (Gorsuch, J.. dissenting) (emphasis omitted)). Here, the
statutory history of the INA confirms what the plain text alrecady makes clear: aliens who
Illegally entered the United States without admission or parole arc “applicant|s| for
admission”™ who must be detained pending removal under § 1225(b)(2)(A).

In 1996. Congress added the broad definition of “applicant for admission™ to the
[INA in the Illegal Immigration Reform and Immigrant Responsibility Act (IIRIRA).
Pub. L. No. 104-208. 110 Stat. 3009. “Prior to the [[IRIRA]. the INA assessed status on
the basis of “entry” as opposed to “admission.”™ Martinez v. Ait'y Gen., 693 F.3d 408.
413 n.5 (3d Cir. 2012) (quoting 8 U.S.C. § 1101(a)(13) (1994)). Under this so-called
entry doctrine. alicns who snuck into the United States without inspection were entitled to
the procedural and substantive protections atforded in deportation proceedings. [d. Yet
aliens who presented themselves to immigration officials for inspection—say. at a port ot
entry—were subject to “more summary exclusion proceedings.” /ld. (quotation omitted).
This distinction—where aliens who followed the rules and presented for inspection were
worse off than those who broke the law-—created ~a perversc incentive to enter at an
unlawful rather than a lawful location.”™ DHS v. Thuraissigiam, 391 U.S. 103, 140
(2020).

[IRIRA did away with this anomaly. Congress replaced the entry doctrine with a
criterion based on admission, which 1t defined as “/awful entry . . . after inspection and

authorization.” 8 U.S.C. § 1101(a)(13)(A) (emphasis added). Congress also added
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§ 1225(a)(1)—the defimition of “applicant for admission™—and mandated detention for
all such applicants while their removal proceedings play out. See 8 U.S.C.

 1225(b)(2)(A). By defining “applicant for admission™ to include all aliens who have
not been admitted. Congress thus eliminated the previous incentives to enter the country
legally,

Adopting Petitioner’s argument that she is not subject to § 1225(b)(2)(A) would
mark a return to those bygone days. On Petitioner’s view. aliens who bypass inspection
and settle down 1n the interior have more procedural protections than aliens who present
themselves for inspection at the border. But that. of course. is “the precise situation that
Congress intended to do away with by enacting”™ IIRIRA. United States v. Gambino-
Ruiz. 91 F.4th 981, 990 (9th Cir. 2024). Thus. the INA’s statutory history supports the
view that § 1225(b)(2)(A) requires detention without bond for all applicants for
admission. including those who entered the country illegally irrespective of the duration
thev have been residing without lawtul status.

3 Petitioner’s counterarguments are unavailing.

Although Respondents acknowledge that there are district court decisions that hold
to the contrary, mmcluding cascs identified by Petitioner, (see Dkt. No. 3 at 9-10). none of
these decisions are binding. fHurtado carries far more weight considering the BIA's
subject-matter expertise on immigration matters and the thoroughness of its analysis.
Moreover, many of the courts that have ruled against the Government “appear to defer
substantially to each other.” Mejia Olalde v. Noem. No. 1:25-CV-0168, 2025 WL

3131942, at *1 (E.D. Miss. Nov. 10, 2025). Many district courts have adopted
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Respondents™ and the BIA s interpretation. See., e.g., Barrios Sandoval v. Acuna, No.,

6:25-CV-01467. 2025 WIL. 3048926. at *4--*7 (W.D. La. Oct. 31, 2025) (denying habcas

relief to inadmissible alien present in the country for 3 years without admission or parole
because the alien is an “applicant tfor admission™ subject to mandatory detention under §
1225(b)(2)): Vargas Lopez v. Trump, No. 8:25-CV-00526, 2025 WL 2780351, at *2, *7-

*10 (D. Neb. Sept. 30. 2025) (denying habeas relief to inadmissible alien in the country

for 12 years based on § 1225(b)(2) and inapplicability of § 1226): Chavez v. Noem. No.

3:25-CV-02325, 2025 WL 2730228, at *4—*5 (5.D. Cal. Sept. 24, 20235) (denying
injunctive relief to inadmissible alien based on § 1225(b)(2)).
Indeed, as a sister court in this district reasoned in P. B. v. Bergami, “the logical

connection then is an “applicant for admission.” 1.e., someone present in the country

illegally, who is trying to acquire legal status. 1s clearly an alien “seeking admission.™

No. 3:25-CV-02978-0, 2025 WL 3632752, at ¥4 (N.D. Tex. Dec. 13, 2025). The court in
P.B. concluded that “an unadmitted alien present in the country-—the statutory definition
of applicant for admission-— who also seeks to be admitted, shall be detained.” /¢ In this
case. Petitioner sought status through an application for asylum which the immigration
court denied and ordered her removed.

Respondents respectiully maintain that Petitioner is an applicant for admission
subject to mandatory detention under § 1225(b)(2) in light of the legislative history and
the reasoning outlined by the Supreme Court in Jennings. The contrary decisions of

other courts should not be followed and should not override the clear congressional

mandate of detention under the provisions of §1225(b). Accordingly, the Court should
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not order a bond hearing or release under the reasoning of those decisions.

B. The Due Process Clause does not require that Petitioner receive a bond
hearing in immigration court.

Petitioner also claims that the unavailability of a bond hearing in immigration
court violates the Due Process Clause of the Fifth Amendment. (See Dkt. No. 3 at 2).
Petitioner’s detention without bond 1s statutorily proper and also does not offend the Duc

Process Clause. See Garibav-Robledo v. Noem. — F.Supp. 3d . 2026 WL 8167Y. at

*1 (N.D. Tex. Jan. 9. 2026). Petitioner briefly references the Due Process Clause in the
petition but does not develop any substantive arguments or provide specific authority in

support of any due process claim. (Dkt. No. 3 at 2, 9). For example. Petitioner “does not

clarify whether his challenge is based on substantive or procedural due process.”™  Sec

Garibay-Robledo. 2026 W1. 81679, at *9. “But either way. he 1s not entitled to relief.”
for all the same reasons explained in Gariblayv-Robledo. See id.

[n particular, **the Government may constitutionally detain deportable aliens

during the limited period necessary for their removal proceedings,”™ and

algainst that
backdrop. the notion that substantive due process requires a bond hearing 1s untenable.”
Id. (quoting Demore v. Kim. 5338 U.S. 510, 526 (2003)). And a “procedural due process
claim fares no better,” because “[als an “applicant for admission,” [Petitioner| has "only
those rights regarding admission that Congress has provided by statute.”” /d. (quoting
DHS v. Thuraissigiam. 591 U.S. 103. 140 (2020): see also Landon v. Plasencia. 459 U.S.
21.32(1982) (" This Court has long held that an alien secking mitial admission to the

United States requests a privilege and has no constitutional rights regarding his

Response to Petition for Writ of Habeas Corpus — Page 16




Case 3:26-cv-00133-K-BN  Document 8 Filed 01/28/26  Page 24 of 27 Page/'D 175

application, for the power to admit or exclude aliens 1s a sovereign prerogative.”), With
§ 1225, Congress set the procedural rights afforded to aliens who are present in the
United States without admission or parole. “Read most naturally.” § 1225(b)}(2)(A)
“mandate[s] detention of applicants for admission until certain proceedings have
concluded.” Jennings. 383 U.S. at 297, No part of the statute “says anything whatsocver
about bond hearings.” /fd. Accordingly, Petitioner is not entitled to a bond hearing as a
matter of procedural due process.

L. An APA claim is not available.

Petitioner’s attempt to proceed under the APA also fails. (See Dkt, No. 3 at 13-15).
By the APA’s terms. it is available only for final agency action “for which there is no
other adequate remedy in a court.”™ 5 U.S.C. § 704. Thus, Petitioner’s APA claim is
independently barred by this limitation in § 704.

In Trump v. J.GG.G., the Supreme Court held that where immigration detainees’
claims “necessarily imply the invalidity of [] confinement.” those claims “must be
brought in habeas.” 604 U.S. 670. 672 (2025) (internal quotation marks and citation
omitted). As noted by Justice Kavanaugh in a concurrence, “given 5 U.S.C. § 704. which
states that claims under the APA are not available when there 1s another "adequate
remedy in a court.” I agree with the Court that habeas corpus. not the APA. 1s the proper
vehicle here.” Id. at 674 (Kavanaugh. J. concurring).

Here, as in J.(.G.. habeas is an "adequate remedy ™ through which Petitioner can
challenge any future denial of a bond hearing. Thus. even if his APA claim had merit.

which it does not. the result would be the same as that in habeas——the government would
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presumably be required to hold a bond hearing to assess whether detention can continue.
For this reason, Petitioner is not entitled to any relief on her APA claim.

D. Zadvydas does not apply to aliens held in detention prior to a final order of
removal.

At several places in the petition. Petitioner cites Zadvvdas v. Davis, 533 U.S. 678.
701 (2001), which holds that unless there is significant likelihood of removal in the
reasonably foresceable future. the government may not detain aliens more than six
months afier they hecome subject to a final order of removal. In this case. Petitioner '
order of removal is not final, as she has appealed to the Board of Immigration Appeals. 8
C.F.R. § 1003.6. Petitioner is subject to mandatory detention during removal
proceedings, which is constitutional. Demore, 538 U.S. at 527-28. If the BIA affirms the
removal order, the government will then have up to 180 days to carry out her removal. At
this stage. any Zacdvydas claim is premature. as the removal period has not commenced.
E. Petitioner is not entitled to injunctive relief.

Petitioner’s request for injunctive relief is premised on his claim that detention ts
unlawful and entitled to a bond hearing. (See Dkt. 3 at 15-16.) Section 1225(b)(2)(A)
requires mandatory detention of “an alien who is an applicant for admission. if the
examining immigration ofticer determines that an alien seeking admission is not clearly
and beyond a doubt entitled to be admitted[.|” 8 U.S.C. § 1225(b)}2)}(A) (emphasis
added). And § 1225(a)(1) expressly defines that “[a]n alien present in the United States
who has not been admitted . . . shall be deemed for purposes of this Act an applicant for

admission.” Id. § 1225(a)(1) (emphasis added). Petitioner does not contest that he 1s an
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“alien present in the United States who has not been admitted.” By the plain language
of § 1225(a)(1). then, Petitioner 1s an “applicant for admission™ and thus subject to the
mandatory detention provisions of “applicants for admission™ under § 1225(b)(2).

But for all the reasons already discussed above in connection with the
consideration of these issucs in the context of Petitioner’s habeas petition, her claims [ail
on the merits and theretore Petitioner also 1s not entitled to any temporary or prelimmary
relief on them. Petitioner cannot show that these claims are likely to succeed on the
merits because. in fact, they fail on the merits as outlined herein. See Canal Auth. of

State of Fla. v. Callaway, 489 ¥.2d 567, 572 (5th Cir. 1974).

V. Conclusion
The petition should be dented.
Respectiully submitted.
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