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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF PENNSYLVANIA 

PHILADELPHIA DIVISION 

Aqib Hussain, 
Case No. 

Petitioner, 
PETITION FOR WRIT OF 

v. Hy HABEAS CORPUS 

Warden, Philadelphia Federal Detention Center, 

Philadelphia, PA, 

David O'Neill, Acting Field Office Director, 
Philadelphia Field Office Immigration and 
Customs Enforcement, 

Kristi Noem, Secretary U.S. Department of 
Homeland Security 

Pam Bondi, Attorney General, U.S. Department 
of Justice, 

Executive Office for Immigration Review, 

Respondents. 

INTRODUCTION 

1. Petitioner Aqib Hussain (“Mr. Hussain”) seeks a writ of habeas corpus under 28 

U.S.C, § 2241 challenging his current detention by Immigration and Customs Enforcement 

(“ICE”). 

2. Respondents are detaining Mr. Hussain as if he were subject to mandatory 

detention under INA § 235, 8 U.S.C. § 1225(b), and take the position that he is ineligible for a 

bond (custody redetermination) hearing before an Immigration Judge. 
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3. Mr. Hussain is properly detained, if at all, under INA § 236(a), 8 U.S.C. § 

1226(a), and therefore is entitled to a prompt custody redetermination (bond) hearing. 

4, Absent an order from this Court, Mr. Hussain will continue to be detained without 

the bond-hearing procedures Congress provided in § 1226(a). 

5. Mr. Hussain asks this Court to issue an Order to Show Cause, declare that § 

1226{a) governs his detention, order Respondents to release Petitioner (or, in the alternative, 

order Respondents to provide him a prompt bond hearing before an Immigration Judge). 

JURISDICTION AND VENUE 

6, This action arises under the Constitution of the United States and the Immigration 

and Nationality Act (INA), 8 U.S.C. § 1101 et. seq. 

7. This Court has subject matter jurisdiction under 28 U.S.C. § 2241 (habeas 

corpus), 28 U.S.C. § 1331 (federal question), and Article I, § 9, cl. 2 of the United States 

Constitution (Suspension Clause). 

8. This Court may grant relief under the habeas corpus statutes, 28 U.S.C. § 2241 er. 

seq., the Declaratory Judgment Act, 28 U.S.C. § 2201 et. seq., and the All Writs Act, 28 U.S.C. 

§ 1651. 

9, Venue is proper because Petitioner is detained at the Philadelphia Federal 

Detention Center in Philadelphia, PA, which is within the jurisdiction of this District. 

PARTIES 

10. — Petitioner Mr. Agib Hussain is a Pakistani citizen and national. His A-Number ts 

_ 



Case 2:26-cv-00035-KSM Documenti Filed 01/06/26 Page 5 of 12 

11. Mr. Hussain is currently in civil immigration detention. According to ICE 

documentation, he is being held at Philadelphia Federal Detention Center, 700 Arch Street, 

Philadelphia PA 19106. 

12, Respondent Warden, Philadelphia Federal Detention Center, Philadelphia, PA is 

Mr. Hussain’s immediate custodian at the facility where he is confined and has day-to-day 

control over him. 

13. Respondent David O’Neill, Acting Field Office Director, Philadelphia Field 

Office Immigration and Customs Enforcement (“ICE”) Enforcement and Removal Operations 

(“ERO”), is responsible for ICE detention operations and custody decisions in the Philadelphia 

area. 

14. Respondent, Kristi Noem, Secretary of the U.S. Department of Homeland 

Security (“DHS”) is sued in her official capacity and has authority to effectuate the relief 

requested. 

15. Respondent, Pam Bondi, Attorney General of the United States is sued in her 

official capacity and has authority to effectuate the relief requested. 

16. Respondent Executive Office for Immigration Review (“EOIR”) is a federal 

government agency responsible for adjudicating immigration proceedings. EOIR has the 

authority to release and/or schedule a bond hearing for the unlawfully detained Petitioner Mr. 

Hussain. 

FACTUAL BACKGROUND 

17. | Upon information and belief, Mr. Hussain was encountered by Border Patrol on 

or about January 2023. 
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18. Upon information and belief, DHS served Mr. Hussain with a Notice to Appear 

charging Mr. Hussain under INA § 212(a)(6)(A)@. 

19. Upon information and belief, DHS issued a Notice of Custody Determination 

(Form 1-286) stating that, pursuant to INA § 236 and 8 C.F.R. part 236, Mr. Hussain would be 

released on his own recognizance pending removal proceedings. 

20, For approximately two years after his entry, Mr. Hussain resided in the United 

States and complied with immigration reporting requirements. 

21. Upon information and belief, on January 2, 2025, Mr. Hussain reported to an ICE 

check-in appointment at the ICE Philadelphia Field Office and was taken into ICE custody. 

22, ICE subsequently transferred Mr. Hussain to the Philadelphia Federal Detention 

Center in Philadelphia, PA (See attached Exhibit A). 

23. Respondents have taken the unconstitutional and unlawful position that Mr. 

Hussain is subject to mandatory detention under INA § 235, 8 U.S.C. § 1225(b), and therefore is 

not eligible for a bond hearing before the Immigration Court. 

LEGAL FRAMEWORK 

28 U.S.C. § 2241 

24. This court has authority to grant habeas relief under 28 U.S.C. § 2241, which 

empowers federal courts to issue the writ to a person “in custody” in violation of the Constitution 

or laws of the United States. A noncitizen held in immigration detention satisfies the “in 

custody” requirement, and § 2241 is the proper vehicle to challenge the fact and legality of 

detention and to seek release or other relief directed to the custodian. 

28 USC. § 2243 

25. The Court must grant the petition for writ of habeas corpus or issue an order to 
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show cause (OSC) to the respondents “forthwith,” unless the petitioner is not entitled to relief. 28 

U.S.C. § 2243. If an order to show cause is issued, the Court must require respondents to file a 

return “within three days unless for good cause additional time, not exceeding twenty days, is 

allowed.” Jd. (emphasis added). 

26. Courts have long recognized the significance of the habeas statute in protecting 

individuals from unlawful detention. The Great Writ has been referred to as “perhaps the most 

important writ known to the constitutional law of England, affording as it does a swift and 

imperative remedy in all cases of illegal restraint or confinement.” Fay v. Noia, 372 U.S. 391, 

400 (1963) (emphasis added). 

CLAIMS FOR RELIEF 

COUNT I (Statutory/Ultra Vires) DHS lacks authority to detain under § 1225(b)(2); 

detention is governed by § 1226(a); refusal to provide bond hearing violates the 

INA/regulations 

27. The averments contained in the preceding paragraphs one (1) — twenty-six (26) 

are incorporated by reference as if fully contained herein. 

28. Mr. Hussain is in § 240 removal proceedings (as opposed to expedited removal 

proceedings) and has long been physically present in the United States for approximately two (2) 

years. 

29. The INA establishes distinct detention frameworks for (a) arriving applicants for 

admission subject to inspection and expedited procedures, and (b) noncitizens in removal 

proceedings who are physically present in the United States. 
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30. Section 1225(b) (INA § 235) governs certain arriving applicants for admission; 

Section 1226 (INA § 236) governs arrest, detention, and release “pending a decision on whether 

the alien is to be removed from the United States.” INA § 236(a) /8 U.S.C. § 1226(a) 

31. DHS previously exercised discretionary custody authority under INA § 236 (8 

U.S.C. 1226) and released him on his own recognizance, 

32. Now Respondents are attempting to reclassify Mr. Hussain as subject to 

mandatory detention under § 1225(b) (INA § 235). However, this is inconsistent with the INA’s 

text, structure, and purpose. 

33. Federal courts have held that individuals arrested within the United States and 

placed in § 240 proceedings are detained, if at all, under § 1226—not § 1225(b)—and are 

entitled to the bond-hearing procedures provided by § 1226(a). See, e.g., Lazaro Maldonado 

Bautista et al. v. Ernesto Santacruz Jr. et al., No. 5:25-cv-01873-SSS-BFM (C.D. Cal. Nov. 20, 

2025) (order granting petitioners’ motion for partial summary judgment). 

34. Because § 1226(a) governs, Mr. Hussains is entitled to a prompt bond (custody 

redetermination) hearing before an Immigration Judge pursuant to 8 C.F.R. § 236.1(d) and 

related regulations. 

35. This Court should declare that § 1226(a) governs Mr. Hussain’s detention and 

order Respondents to release Mr. Hussain unless and until such a hearing is provided. 

COUNT II (Due Process): Misclassification and categorical denial of any bond 

hearing deprives liberty without due process 

36. The averments contained in the preceding paragraphs one (1) — thirty-five (35) are 

incorporated by reference as if fully contained herein.
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37. Civil immigration detention must comport with due process. By holding Mr. 

Hussain without the bond-hearing procedures Congress and the regulations provide under § 

1226(a), Respondents are depriving him of liberty without due process of law, 

38. Due to Respondents’ deliberate and illegal detention of the Mr. Hussain this 

Honorable Court should Order Respondents to immediately release Mr. Hussain from custody. 

39.  Atminimum, due process requires that Mr. Hussain receive a prompt hearing at 

which an Immigration Judge may consider whether detention is necessary based on flight risk or 

danger and may impose conditions of release if appropriate. 

40. This Court should grant any additional relief necessary to remedy the due process 

violation. 

PRAYER FOR RELIEF 

WHEREFORE, Petitioner respectfully requests that this Court: 

A, Issue an Order to Show Cause under 28 U.S.C. § 2243 directing Respondents 

to respond promptly to this Petition; 

B. Declare that Respondents are unlawfully detaining Mr. Hussain under 8 U.S.C. 

§ 1225(b) and that 8 U.S.C. § 1226(a) governs his detention; 

C. Order Respondents to immediately release Mr. Hussain from custody until 

such a hearing is provided; 

D. Grant such other and further relief as the Court deems just and proper. 

Respectfully submitted, 

/s/ David M. Bercovitch 
David M. Bercovitch, Esq. 
PA Bar No. 315026 
Bercovitch Law Offices, P.C, 

100 S. Broad Street, 



Case 2:26-cv-00035-KSM Document1 Filed 01/06/26 Page 10 of 12 

Land Title Building, Suite 1902 
Philadelphia, PA 19110 
Tel.: (215) 220-6310 
Email: david@berclaw.com 
Counsel for Petitioner Aqib Hussain 
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