O 0 3 O

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case 3:26-cv-00020-AMO  Document 1 Filed 01/02/26  Page 1 of 35

Dorukhan Korkut Oguz

OGuz LAW

1990 N California Blvd., STE 830

Walnut Creek, CA 94596

Ph: (415) 815-3939

dorukhan@oguz.law

Attorney for Plaintiff Salma (Soraya) Jahani

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

MOHAMMAD YASIN REZAEE Case No.:
Petitioner,
PETITION FOR WRIT OF
Vs HABEAS CORPUS
PAM BONDI, Attorney General of the United ORAL ARGUMENT
REQUESTED
States; KRISIT NOEM, Secretary of the
Department of Homeland Security; TODD M.
LYONS, Acting Director of U.S. Immigration
and Customs Enforcement; and WARDEN OF
CALIFORNIA CITY CORRECTIONS
CENTER,
Respondents.
INTRODUCTION

Petitioner Mohammad Yasin Rezaee respectfully submits this petition for a writ of habeas corpus
pursuant to 28 U.S.C. § 2243 to challenge the constitutionality of his prolonged detention without a

bond hearing. Detained since June 24, 2025, following the wrongful dismissal of his immigration case
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without an opportunity to respond, Mr. Rezaee remains confined at California City Corrections Center
despite a timely filed and pending appeal before the Board of Immigration Appeals. As a member of the
Hazara ethnic minority, whose return to Taliban-controlled Afghanistan would almost certainly subject
him to torture or death, his removal is not reasonably foreseeable. Under controlling Supreme Court and
Ninth Circuit precedent, detention beyond six months without a bond hearing violates due process. This
Court has jurisdiction to grant habeas relief and should order Respondents to provide Mr. Rezaee with a
bond hearing before an immigration judge, ensuring that his liberty interests are protected while his

appeal proceeds.

JURISDICTION AND VENUE

This Court has jurisdiction to hear Mr. Rezaee's petition for a writ of habeas corpus pursuant to 28

USCS § 2241, which provides federal courts with the authority to grant writs of habeas corpus to

o

petitioners who are in custody in violation of the Constitution, laws, or treaties of the United States. The
federal habeas statute requires that upon receiving an application for a writ of habeas corpus, the court
"shall forthwith award the writ or issue an order directing the respondent to show cause why the writ
should not be granted, unless it appears from the application that the applicant or person detained is not

entitled thereto." 28 USCS § 2243,

The Supreme Court has consistently affirmed that federal courts maintain jurisdiction to hear habeas
corpus petitions from individuals in immigration detention. In Zadvydas v. Davis, the Court explicitly
held that "§ 2241 habeas corpus proceedings remain available as a forum for statutory and constitutional

challenges to post-removal-period detention." Marquez v. INS. 346 F.3d 892. The Ninth Circuit has

similarly recognized that district courts have subject matter jurisdiction over habeas corpus petitions

alleging violations of federal law under federal question jurisdiction. Dunne v. Henman. 875 F.2d 244.
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Venue is proper in the Northern District of California based on the location of Mr. Rezaee's detention at
California City Corrections Center. The federal venue statute provides that a civil action may be brought

in "a judicial district in which any defendant resides" or "a judicial district in which a substantial part of

the events or omissions giving rise to the claim occurred." 28 USCS § 1391.

The proper respondents in this habeas corpus petition include officials with authority over Mr. Rezaee's
custody. The federal habeas statute identifies the proper respondent as "the person who has custody over

[the petitioner]." Rumsfeld v. Padilla, 542 U.S. 426. The Supreme Court has interpreted this to mean

that "the writ, or order to show cause shall be directed to the person having custody of the person

detained." Rumsfeld v. Padilla, 542 U.S. 426. In the context of immigration detention, proper

respondents include the Attorney General, Secretary of Department of Homeland Security, Director of
Immigration and Customs Enforcement, and the Warden of the detention facility where the petitioner is

held, as these officials exercise control over the petitioner's detention. Doe v. Garland, 109 F.4th 1188.

STATEMENT OF FACTS

Mohammad Yasin Rezaee is a citizen of Afghanistan and a member of the Hazara ethnic minority, a
group subject to systematic persecution and genocide by the Taliban regime currently controlling
Afghanistan. Petitioner filed a Form 1-589 Application for Asylum and Withholding of Removal on or

about June 3, 2025, which was pending at the time of subsequent proceedings.

On June 24, 2025, an Immigration Judge dismissed Petitioner's removal proceedings based on a

Department of Homeland Security (DHS) motion to dismiss citing changed circumstances. The
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dismissal was entered without affording Petitioner an opportunity to respond or present evidence,
effectively terminating the Immigration Court's jurisdiction over his asylum claim. Immediately
following the dismissal, Petitioner was detained and transferred to California City Corrections Center,

where he remains in custody.

Petitioner timely filed a Notice of Appeal with the Board of Immigration Appeals (BIA) on July 9, 2025,
challenging the Immigration Judge's dismissal on due process grounds. The BIA acknowledged receipt

of the appeal on July 10, 2025, and the appeal remains pending. (see exhibit A)

Since his detention began on June 24, 2025, Petitioner has been held for over six months without a bond
hearing or any opportunity to challenge the lawfulness of his continued detention. Given the serious risk
of torture or death upon return to Afghanistan due to his Hazara ethnicity, Petitioner's removal is not
reasonably foreseeable in the near future. Despite this, Respondents have not provided Petitioner with a
bond hearing, thereby depriving him of fundamental procedural protections guaranteed under the Fifth

Amendment.

LEGAL FRAMEWORK

Habeas Corpus Standard

This Court has the authority under 28 U.S.C. § 2243 to "dispose of the matter as law and justice

require." 28 USCS § 2243. The standard of review for a habeas petition filed pursuant to 28 U.S.C. §

2241 is de novo. The Ninth Circuit has explicitly stated that courts "review de novo a district court's
decision granting or denying a petition for a writ of habeas corpus filed pursuant to § 2241." Wilson v.

Belleque. 554 F.3d 816. Importantly, a petition filed under § 2241 is not subject to the deferential

standards imposed by the Antiterrorism and Effective Death Penalty Act (AEDPA). Wilson v. Belleque.
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554 F.3d 816.

Due Process Protections for Noncitizens

The Fifth Amendment's Due Process Clause applies to all persons within the United States, including

noncitizens in removal proceedings. USCS Const. Amend. 5. The Supreme Court has recognized that

civil detention raises serious constitutional concerns, particularly when it becomes prolonged or
indefinite. The Court has emphasized that preventive detention based on dangerousness is
constitutionally permissible only when "limited to especially dangerous individuals and subject to strong

procedural protections." Zadvydas v. Davis, 533 U.S. 678.

Prolonged Detention Framework

In Zadvydas v. Davis, the Supreme Court established that detention beyond six months is presumptively
unreasonable unless the government can demonstrate that removal is significantly likely in the

reasonably foreseeable future. Zadvydas v. Davis, 533 U.S. 678. The Court interpreted immigration

detention statutes to mean that an alien who has been ordered removed may not be detained beyond "a
period reasonably necessary to secure removal," and it further held that six months is a presumptively

reasonable period. Jennings v. Rodriguez, 583 U.S. 281.

Under this framework, the first six months of detention are presumptively permissible. Lema v. United

States INS, 341 F.3d 853. After six months, once an alien provides good reason to believe that there is

no significant likelihood of removal in the reasonably foreseeable future, the government must respond

with evidence sufficient to rebut the showing. Lema v. United States INS. 341 F.3d 853. Importantly,

"as the period of prior post-removal confinement grows, what counts as the 'reasonably foreseeable

future' shrinks." Lema v. United States INS, 341 F.3d 853.

Right to Bond Hearing

The Ninth Circuit has built upon the Supreme Court's framework in Zadvydas to establish additional

procedural protections for detained noncitizens. In Diouf v. Napolitano, the court held that "an alien
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facing prolonged detention under § 1231(a)(6) is entitled to a bond hearing before an immigration judge
and is entitled to be released from detention unless the government establishes that the alien poses a risk

of flight or a danger to the community." Diouf v. Napolitano. 634 F.3d 1081. This requirement addresses

the serious due process concerns that arise when detention becomes prolonged.

Under Ninth Circuit precedent, the government may not detain a non-citizen for a prolonged period
without providing a neutral forum to contest the necessity of continued detention. Hernandez v.

Sessions, 872 F.3d 976. At bond hearings, the government must prove by clear and convincing evidence

that an alien is a flight risk or a danger to the community to justify denial of bond. Hernandez v.

Sessions. 872 F.3d 976. This heightened standard of proof reflects the serious liberty interests at stake in

prolonged detention cases.

ARGUMENT (CLAIMS FOR RELIEF)

i 2 PETITIONER'S DETENTION HAS EXCEEDED THE PRESUMPTIVELY
REASONABLE PERIOD
Mr. Rezaee has been detained at California City Corrections Center since June 24, 2025—a period
exceeding six months. During this entire time, he has not been provided with a bond hearing to
challenge the necessity of his continued detention. His detention has now surpassed the presumptively

reasonable six-month period established in Zadvydas. Zadvydas v. Davis. 533 U.S. 678.

The Ninth Circuit has consistently recognized that detention becomes "prolonged" after six months.

Carmona v. Aitken. 2015 U.S. Dist. LEXIS 47772. In Diouf v. Napolitano, the court held that "aliens

who are denied release in their 180-day reviews must be afforded the opportunity to challenge their

continued detention in a hearing before an immigration judge." Diouf v. Napolitano. 634 F.3d 1081.

Without such a hearing, a detainee "might have remained in detention until this day." Diouf v.

Napolitano. 634 F.3d 1081.




o N

O

10
11
12
13
14
15
16
17
18
19
20
21
23
23
24
25
26
27
28

Case 3:26-cv-00020-AMO  Document 1 Filed 01/02/26  Page 7 of 35

Mr. Rezace's case presents precisely the circumstances that the Ninth Circuit sought to address in Diouf.
He has been detained for over six months without any opportunity to challenge his detention before a
neutral adjudicator. This prolonged detention without procedural safeguards violates his due process

rights under the Fifth Amendment. USCS Const. Amend. 5.

IL PETITIONER'S REMOVAL IS NOT REASONABLY FORESEEABLE
Under the Zadvydas framework, Mr. Rezaee's continued detention is unreasonable because his removal
is not significantly likely in the reasonably foreseeable future. As a member of the Hazara ethnic
minority facing genocide in Taliban-controlled Afghanistan, Mr. Rezaee has provided "good reason to
believe" that there is no significant likelihood of his removal in the reasonably foreseeable future. Pelich

v. INS. 329 F.3d 1057.

The Convention Against Torture prohibits the United States from returning anyone to a country where it

is more likely than not that he or she would be tortured. Lopez v. Garland. 51 F.4th 992. In evaluating a

Torture Convention claim, relevant evidence includes "evidence of gross, flagrant or mass violations of

human rights within the country of removal." Lopez v. Garland. 51 F.4th 992. The reported genocide
against Hazaras in Afghanistan constitutes such evidence and would make Mr. Rezaee's removal

contrary to U.S. obligations under the Convention Against Torture. (See Exhibit B)

Unlike applications for asylum and withholding of removal, an application for Convention Against
Torture relief need not show that the applicant will be tortured on account of any particular ground.

Arrey v. Barr, 916 F.3d 1149. The prohibition is absolute. Given these circumstances, there is no

significant likelihood that Mr. Rezaee can be removed to Afghanistan in the reasonably foreseeable

future.
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Additionally, Mr. Rezaee's immigration case was dismissed without allowing him to respond to DHS's
Motion to Dismiss, despite his pending asylum application. He has filed a timely appeal with the Board
of Immigration Appeals, which remains pending. These procedural irregularities further support the

conclusion that his removal is not reasonably foreseeable while his appeal is pending.

When removal is not reasonably foreseeable, continued detention becomes unreasonable. As the court
noted in Hurtado-Romero v. Sessions, "If removal is not reasonably foreseeable, the court should hold

continued detention unreasonable." Hurtado-Romero v. Sessions. 2018 U.S. Dist. LEXIS 82796.

Similarly, in Cruz-Zavala v. Garland, the court observed that "after six months in post-removal-period
detention, once removal is no longer reasonably foreseeable, continued detention is no longer authorized

by statute." Cruz-Zavala v. Garland. 2021 U.S. Dist. LEXIS 63592.

III. PETITIONER IS ENTITLED TO A BOND HEARING
Given that Mr. Rezaee's detention has exceeded the presumptively reasonable six-month period and his
removal is not reasonably foreseeable, he is entitled to a bond hearing before an immigration judge. The
Ninth Circuit has consistently held that "an alien facing prolonged detention under § 1231(a)(6) is
entitled to a bond hearing before an immigration judge and is entitled to be released from detention
unless the government establishes that the alien poses a risk of flight or a danger to the community."

Diouf v. Napolitano. 634 FF.3d 1081.

At this bond hearing, the government must bear the burden of proving by clear and convincing evidence
that continued detention is justified. As the Ninth Circuit held in Hernandez v. Sessions, at bond
hearings, "the government must prove by clear and convincing evidence that an alien is a flight risk or a

danger to the community to justify denial of bond." Hernandez v. Sessions. 872 F.3d 976. This
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heightened standard of proof is necessary because of the significant liberty interest at stake in prolonged

detention cases. Zadvvdas v. Davis, 533 U.S. 678.

The requirement for a bond hearing with the burden on the government is well-established in the Ninth
Circuit. As noted in Jimenez v. Current or Acting Field Office Dir. , "given 'the substantial liberty
interests at stake' in such bond hearings, due process requires the government to 'prove by clear and

convincing evidence that continued detention is justified. " Jimenez v. Current or Acting Field Office

Dir.. 2023 U.S. Dist. LEXIS 199136. Numerous district courts have similarly held that "the government

shall bear the burden, at that hearing, of proving by clear and convincing evidence that further detention

is warranted." Leiva v. Becerra, 2023 U.S. Dist. LEXIS 92842.

Failure to provide Mr. Rezaee with a bond hearing violates his due process rights and constitutes
grounds for habeas relief. As recognized in Sho v. Current OR Acting Field Office Dir. , "failure to

afford a bond hearing to an alien on prolonged detention may be grounds for habeas relief under 28

U.S.C. § 2241." Sho v. Current OR Acting Field Office Dir.. 2021 U.S. Dist. LEXIS 239656. This Court
has the authority to order such a hearing as part of its power to "dispose of the matter as law and justice

require." 28 USCS § 2243.

IV. PROCEDURAL IRREGULARITIES FURTHER SUPPORT RELIEF
The circumstances surrounding Mr. Rezaee's case present additional factors that support granting habeas
relief. His immigration case was dismissed without allowing him to respond to DHS's Motion to
Dismiss, despite his pending asylum application filed on June 3, 2025. This procedural irregularity
raises serious due process concerns that further undermine the justification for his continued detention.

The Fifth Amendment guarantees due process to all persons in the United States, including noncitizens
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in removal proceedings. USCS Const. Amend. 5. Due process requires notice of charges, a fair hearing,

and an opportunity to be heard and present evidence. The dismissal of Mr. Rezaee's case without

providing him an opportunity to respond violated these fundamental principles.

Mr. Rezaee has timely appealed the dismissal to the Board of Immigration Appeals, challenging it on
due process grounds. The BIA acknowledged receipt of his appeal on July 10, 2025, and the appeal
remains pending. While his appeal is pending, his continued detention without a bond hearing further

compounds the due process violations he has experienced.

These procedural irregularities, combined with his prolongéd detention and the unlikelihood of his
removal to Afghanistan, strongly support the conclusion that Mr. Rezaee is entitled to a bond hearing
where the government must prove by clear and convincing evidence that his continued detention is

justified.

PRAYER FOR RELIEF

Based on the foregoing, Petitioner respectfully requests that this Court:
1. Issue a writ of habeas corpus directing Respondents to provide Petitioner with a bond hearing
before an immigration judge within 14 days;
2. Order that at such hearing, the government bears the burden of proving by clear and convincing
evidence that Petitioner poses a flight risk or danger to the community;
3. Declare that Petitioner's continued detention without a bond hearing violates the Due Process
Clause of the Fifth Amendment; and

4. Grant any other relief the Court deems just and proper.
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VERIFICATION PURSUANT TO 28 U.S.C. § 2242

I represent Petitioner, Mohammad Yasin Rezaee and submit this verification on his behalf. I
hereby verify that the factual statements made in the foregoing Petition for Writ of Habeas Corpus are

true and correct to the best of my knowledge.

Dated this day 12, 30% of , 2025.

ss/Dorukhan Korkut Oguz//ss

Dorukhan Korkut Oguz - Bar No. 331895
Oguz Law

Address: 990 N. California, 8th Floor, Walnut
Creek, CA 94596

Telephone: 415-815-3939
dorukhan@oguz.law

Attorney(s) for Plaintiff
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Exhibit A
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U.S. D t t of Justi OMB# 1125-0002
.S. Department of Justice il i ‘
Executive Office for Immigration Review Notice of Appeal from a Decision of an

Board of Immigration Appeals Immigration J udge
T e e O e e S )

| List Name(s) and “A” Number(s) of all Respondent(s)/Applicant(s): For Official Use Only
MOHAMMAD Y. REZAEE

“A” Number(s) on the face of the check or money order.

Staple Check or Money Order Here. Include Name(s) and

WARNING: Names and “A” Numbers of everyone appealing the
Immigration Judge’s decision must be written in item #1. The names and
“A” numbers listed will be the only ones considered to be the subjects of
the appeal.

®—=

2. Tam the Respondent/Applicant ‘:I DHS-ICE (Mark only one box.)

3. Tam DETAINED [ ] NOT DETAINED (Mark only one box.)

4. My last hearing was at_ IMMIGRATION COURT SACRAMENTO, CALIFORNIA (Location, City, State)

5. What decision are you appealing?

Mark only one box below. If you want to appeal more than one decision, you must use more than one Notice of
Appeal (Form EOIR-26).

v I am filing an appeal from the Immigration Judge’s decision in merits proceedings (example: removal,
deportation, exclusion, asylum, etc.) dated_June 24, 2025

D I am filing an appeal from the Immigration Judge’s decision in bond proceedings dated
. (For DHS use only: Did DHS invoke the automatic stay
provision before the Immigration Court? Yes. No.)

I am filing an appeal from the Immigration Judge’s decision denying a motion to reopen or a motion
to reconsider dated

(Please attach a copy of the Immigration Judge’s decision that you are appealing.)

Form EOIR-26
Revised Sept. 2019

Page 1 of 3
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State in detail the reason(s) for this appeal. Please refer to the General Instructions at item F for fur-
ther guidance. You are not limited to the space provided below; use more sheets of paper if necessary.
Write your name(s) and “A” number(s) on every sheet.

This is an appeal from a dismissal by the Immigration Judge. The dismissal of
proceedings—initiated by the Department of Homeland Security (DHS)—violated the
Respondent’ s due process rights under the Fifth Amendment. Respondent, acting pro se, filed

a Form 1-589 Application for Asylum and Withholding of Removal on or about June 3, 2025,
which was pending at the time of dismissal. DHS filed a Motion to Dismiss under 8 C.F.R. §
1239.2(c), citing “ changed circumstances” that purportedly rendered continuation against the
government' s interests. The Immigration Judge granted dismissal without allowing Respondent
to respond, resulting in loss of jurisdiction over the asylum claim. Immediately after the

dismissal, DHS detained the Respondent and is now in the ICE Mesa Processing Center,
Bakersfield.

See Attached (continued)

(Attach additional sheets if necessary)

i — —

u base your appeal of
ppeal if it cannot tell

 Appeal, why you are appealing.

¥ Do you desire oral argument before the Board of Immigration Appeals? l___—l Yes No

Do you intend to file a separate written brief or statement after filing this Notice of Appeal? Yes D No

If you m:
receive a

, ,_,f,,f‘;Qfﬁ":gtatément,eifftéfiyou' . ;
' may summarily dismiss your appeal if you do-

ent within the time set in the briefing schedule..

2A\S

Signature of Person Appealing " Date

(or attorney or representative)

Form EOIR-26
Revised Sept. 2019

Page 2 of 3
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10. Mailing Address of Respondent(s)/Applicant(s) 11. Mailing Address of Attorney or Representative for the
Respondent(s)/Applicant(s)
Mohammad Y. Rezaee Kamran W. Joya
(Name) (Name)
Mesa Verde ICE Processing Center, 425 Golden State Ave 1990 North California Blvd. 8th Floor
(Street Address) (Street Address)

(Apartment or Room Number) (Suite or Room Number)

Bakersfield, CA 93301 Walnut Creek, CA 94596
(City, State, Zip Code) (City, State, Zip Code)
415-302-9437
(Telephone Number) (Telephone Number)

NOTE: You must notify the Board within five (5) working days if you move to a new addréss or change your
telephone number. You must use the Change of Address Form/Board of Immigration Appeals (Form EOIR-33/BIA).

NOTE: If an attorney or representative signs this appeal for you, he or she must file with this appeal, a Notice
of Entry of Appearance as Attorney or Representative Before the Board of Immigration Appeals (Form EOIR-

27).
L PROOF OF SERVICE (You Must Complete This)
Kamran W. Joya mailed or delivered a copy of this Notice of Appeal
(Name)
o MHals ., Office of Principal Legal Advisor
I (Date) (Opposing Party)

at 100 Montgomery Street, Ste 200, San Francisco, CA 94104
(Number and Street, City, State, Zip Code)

SIGN p
HERE - | X L 2’,

Signature

NOTE: If you are the Respondent or Applicant, the “Opposing Party’ *is the Assistant Chief Counsel of DHS - ICE.

WARNING: If youdo not complete this section properly, your appeal will be rejeCtédor dismissed.

WARNING: If you do not attach the fee or a completed Fee Waiver Request (Form EOIR-26A) to this appeal,
your appeal may be rejected or dismissed. ,

HAVE YOU?
Read all of the General Instructions Served a copy of this form and all attachments
Provided all of the requested information on the opposing party
Completed this form in English Completed and signed the Proof of Service
[] Provided a certified English translation Attached the required fee or Fee Waiver Request
for all non-English attachments If represented by attorney or representative, attach
Signed the form a completed and signed EOIR-27
Page 3 of 3 Form EOIR-26

OIR 3 of 7

Revised Sept. 2019
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Vasin, Rezace [l

EOIR 26, NOTICE OF APPEAL #6. Reason for Appeal

(continued)

The Fifth Amendment guarantees due process to all persons in the United States, including
noncitizens. Due process requires: notice of charges, a fair hearing, and an opportunity to be
heard and to present evidence. The Ninth Circuit has emphasized that removal proceedings must
provide a "full and fair hearing" (see Grigoryan v. Barr, 959 F.3d 1233, 1243 (9th Cir. 2020);
Colmenar v. INS* 210 F.3d 967, 971 (9th Cir. 2000)). In this case, the Respondent was denied an
opportunity to be heard on his asylum claim. Dismissal without due consideration of
Respondent’s asylum application and without procedural safeguards undermines fundamental
fairness. Relief is warranted to restore due process.

Respondent reserves the right to raise additional arguments on appeal in a brief after a full
review of the record of proceedings.
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Court Closures Today July 9, 2025

Please check https://www.justice.gov/eoir-operational-status for up to date closures.

Home > REZAEE, MOHAMMADYASIN»v.<

Automated Case Information

Name: REZAEE, MOHAMMAD YASIN | A-Number:»vi
| Docket Date: 5/23/2024

= Next Hearing Information

There are no future hearings for this case.

~ L] ) Ll L]
=~ Court Decision and Motion Information

The immigration judge ordered DISMISSAL.

DECISION DATE
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June 24,2025

COURT ADDRESS
650 CAPITOL MALL, SUITE 4-200
SACRAMENTO, CA 95814

7/ BIA Case Information

An appeal is due by July 24, 2025.

it

III Court Contact Information

If you require further information regarding your case, or wish to file
additional documents, please contact the immigration court.

COURT ADDRESS
650 CAPITOL MALL, SUITE 4-200
SACRAMENTO, CA 95814

PHONE NUMBER
(916) 447-9301
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Legal Policies & Disclaimers

Social Media

Budget & Performance

Office of the Inspector General
No FEAR Act

For Employees
EOIR Freedom of Information Act (FOIA)

USA.gov
Contact EOIR
EOIR Home

Justice.gov

Immigration Court Online Resource
Contact Technical Support

This site is protected by hCaptcha:
hCaptcha Privacy Policy

hCaptcha Terms of Service

Department of Justice | Executive Office for Immigration Review
5107 Leesburg Pike, Suite 2600, Falls Church, VA 22041

EOIR Automated Case Information
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UNITED STATES DEPARTMENT OF JUSTICE
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW
BOARD OF IMMIGRATION APPEALS

Joya, Kamr_an Wassel DHS/ICE Office of Chief Counsel - SMO
Joya Law Firm _ . 100 MONTGOMERY STREET, SUITE
1990 North California Blvd 200

8th Floor

Walnut Creek , CA 94596 San Francisco, CA 94104

Name:

REZAEE, MOHAMMAD YASIN ——

Riders:

Date of Notice: 07/10/2025

FILING RECEIPT FOR APPEAL OR MOTION

The Board of Immigration Appeals (Board or BIA) acknowledges receipt of the appeal or motion
and fee or fee waiver request (where applicable) on 07/09/2025 , in the above-referenced
case, filed by the Respondent

Additional Comments
N/A

WARNING FOR APPEALS:

Departure. If you leave the United States after filing this appeal but before the Board issues a
decision, your appeal may be considered withdrawn and the Immigration Judge’s decision will
become final as if no appeal had been taken (unless you are an “arriving alien” as defined in the
regulations under 8 C.F.R. § 1001.1(q)).
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Proof of posting voluntary departure bond. If you have been granted voluntary departure by
the Immigration Judge, you must submit proof of having posted the voluntary departure bond set
by the Immigration Judge to the Board. Your submission of proof must be provided to the
Board within 30 days of filing this appeal. If you do not timely submit proof to the Board that
the voluntary departure bond has been posted, the Board cannot reinstate the period of voluntary

departure. 8 C.F.R. § 1240.2(c)(3)(ii).

Autostay Bond Appeals. Please note that the automatic stay will expire 90 days from the date
of receipt of the DHS’ appeal. 8 C.F.R. § 1003.6(c)(3). If the Board grants the respondent's
request for additional briefing time, then the 90-day automatic stay period will be tolled for the
same number of days. 8 C.F.R. § 1003.6(c)(4).

Form EQIR-27. If the appeal was filed by DHS and the respondent/applicant wishes to be
represented by an attorney or accredited representative in these new proceedings, counsel must
complete a new Form EOIR-27 (Notice of Entry of Appearance as Attorney or Representative
before the Board of Immigration Appeals). Unless a Form EOIR-27 is received from counsel,
the respondent/applicant will be considered pro se before the Board and all future notices,
including the Board’s decision, will be sent directly to the respondent/applicant and not to

counsel.

WARNING FOR MOTIONS:

Stay of removal. Filing a motion with the Board does not automatically stop the DHS from
executing an order of removal. If the respondent/applicant is in DHS detention and is about to be
removed, you may request the Board to stay the removal on an emergency basis. For more
information, call the Clerk’s Office at (703) 605-1007.

Form EOIR-27. If the motion was filed by DHS and the respondent/applicant wishes to be
represented by an attorney or accredited representative in these new proceedings, counsel must
complete a new Form EOIR-27 (Notice of Entry of Appearance as Attorney or Representative
before the Board of Immigration Appeals). Unless a Form EOIR-27 is received from counsel,
the respondent/applicant will be considered pro se before the Board and all future notices,
including the Board’s decision, will be sent directly to the respondent/applicant and not to

counsel.
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FILING INSTRUCTIONS:

If you have any questions about how to file something at the Board, please review the Board’s
Practice Manual which is available on EOIR's website at www justice.gov/eoir.

Accepted by: LulsegeS

CC
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AMERICANBARASSOCIATION

International Law Section

BROKEN FRAME, SHATTERED GLASS: RECOGNIZING CRIMES
PERPETRATED AGAINST THE HAZARAS OF AFGHANISTAN

Regina M. Paulose and Timothy Franklin™*

The views expressed herein represent the opinions of the authors. They have not been reviewed
or approved by the House of Delegates or the Board of Governors of the American Bar
Association and, accordingly, should not be construed as representing the position of the
Association or any of its entities.

The Hazaras are an ethnic group from Afghanistan known to reside mainly in Hazarajat
(also referred to as Hazaristan), in the central highlands of Afghanistan. The Hazaras are
a predominantly Shi'a Muslim group. Since the late 19" century, the Hazara people have
been victims of unspeakable acts of violence and mass Killings committed at the hands
of different leaders who have come to power in Afghanistan.

This policy paper provides a brief overview of some key events that have contributed to
the deteriorating human rights conditions of the Hazara people, which the authors suggest
are tantamount to genocide. The authors seek to inform the American Bar Association
(ABA) and the international community of the importance of a) recognizing the Hazara
genocide by the U.S. State Department and the international community; b) encouraging
the ABA to work closely with lawyers in Afghanistan, especially Hazara lawyers, to
document and investigate crimes perpetrated against the Hazara community; c¢) calling
upon the international community to stop and punish international crimes consistent with
international treaties through avenues such as the International Criminal Court or
Universal Jurisdiction; and d) calling upon the ABA to develop further policy regarding
mass atrocity prevention.

l. Context and Background to International Crimes Perpetrated Against
the Hazara

Genocide prevention scholars focus on indicators to determine whether a genocide is

being perpetrated against a specific group of people. The most commonly used
indicators, known as “warning stages” or “warning signs” was developed by Dr. Gregory
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Stanton. Dr. Stanton posits ten stages that are not linear but predictable in a genocide.’
The authors submit that before the accession of Afghanistan to the Rome Statute of the
International Criminal Court in February 2003,? all ten stages have been continuously
present. The following events—the massacres under Abdur Rahman Khan, the Afshar
Massacre, and the Mazir-i-Sharif massacre—are examples of the failure of the
international community to respond quickly enough to stop the genocide that is now in
progress.

a. Abdur Rahman Khan

The first documented instance of brutality against the Hazaras noted by historians was
under Abdur Rahman Khan,® a Pashtun ruler from 1880-1901,4 who massacred,
enslaved, and forcibly displaced close to 60% of Hazaras, which caused them to flee to
neighboring countries like Iran, India, Pakistan and central Asian countries.® As Khan
classified the Hazara as “infidels” and as he raped, killed, and maimed Hazara people,
he depopulated the Hazarajat, issued royal decrees to allow authorized use of Hazaras’
lands for grazing their livestock by Pashtun nomads.® The discrimination and
dehumanization used by Khan to justify the persecution of the Hazara would be used
again by the Taliban in the 1990s.7 Between 1992 and late 2001, the Hazaras endured at
least ten cases of massacres, of which the Taliban committed nine. Hazaras continued to
face targeted killings under the government of Afghanistan. It is estimated that they have
endured at least 294 incidents over the two decades between July 2002 and June 2022.8

b. The 1993 Afshar Massacre

** Regina M. Paulose, International Criminal Law Attorney; Timothy Franklin, Independent Expert. This
paper was inspired by the webinar program on the Hazara genocide held by the International Criminal
Law Committee in October 2023. The authors consulted with experts Dr. May Homira Rezai, Mehdi J.
Hakimi, and James Joseph.

! The ten stages are classification, symbolization, discrimination, dehumanization, organization,
polarization, preparation, persecution, extermination. Gregory Stanton, The Ten Stages of Genocide,
GENOCIDE WATCH, 1996, https://www.genocidewatch.com/tenstages

2 |nternational Criminal Court, Afghanistan ICC-02/17, https://www.icc-cpi.int/afghanistan

3 |n his own words, Abdur Rahman Khan found the Hazara “troublesome” and justified acts of violence on
the basis of potential rebellions and raids which had taken place while he was traveling. See Sultan
Mohamed Khan, The Life of Abdur Rahman Amir of Afghanistan, (ed. Mir Munshi), London, John Murray
1900, https://www.sas.upenn.edu/~cavitch/pdf-library/Rahman_Life_of Abdur Rahman 2vols.pdf

4 As one scholar writes: “The most significant event in the history of Hazaras and state formation in
Afghanistan is the Hazara War of 18901893, which resulted in a prolonged period of systematic and
deliberate killing, dispossession and enslavement that can constitute genocide under contemporary
international law.” N. Ibrahimi, “The state, identity politics and ethnic boundaries in Afghanistan: The case
of Sunni Hazaras”, NATIONS AND NATIONALISM, 29(2), 669-685 (2023), https://doi.org/10.1111/nana.12933
5 Minority Rights Group, “Hazaras” (December 2021), https:/minorityrights.org/minorities/hazaras/

6 Denise Phillips, “Hazaras’ Persecution Worsens: Will the New Government Show Leadership by Lifting
the Suspension on Afghani Asylum Claims?” AUSTRALIAN POLICY AND HISTORY (November 13, 2017),
https://aph.org.au/2017/11/hazaras-persecution-worsens-will-the-new-government-show-leadership-by-
lifting-the-suspension-on-afghani-asylum-claims/

7 See Mehdi J. Hakimi, “Relentless Atrocities: the Persecution of Hazaras,” 44 MICH. J. INT'L L. 157
(2023), https://repository.law.umich.edu/miil/vol44/iss2/2

8 See David Alton, et. al, “The Hazara Inquiry: The Situation of the Hazara in Afghanistan” Appendix A, 63-
80 (August 2022), https://www.hazarainquiry.com/
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From 1992-1993, an internal armed conflict between several factions took place in
Afghanistan.® Human Rights Watch noted that throughout the period there was
“compelling evidence” that factions “regularly and intentionally targeted civilians and
civilian areas for attack, and recklesslessly and indiscriminately fired weapons into civilian
areas.”’® In February 1993, Jamiat-e Islami and lIttihad-e Islami forces captured the
Afshar area to fight the Wahdat forces. Although the Wahdat forces reportedly fled the
area, Jamiat and Ittihad groups attacked the Hazaras during the ground attack.
Eyewitnesses reported, “Ittihad troops [would stop] Hazara families, separating men from
their families and [arrest] them, and sometimes [beat] or [kill] them.™ Other reports
indicated that elderly people, women, children, and even their dogs were beheaded and
their bodies were stuffed in wells.'? This is in addition to eyewitness reports of rape,
torture, abductions, looting, and forced labor.'® After the horrific events in Afshar, the
Rabbani government set up a commission to “catalog the destruction, for the purposes of
paying out some form of compensation.”'* However, the final documents produced by the
commission were destroyed by the Taliban in 1996.

c. 1998 Mazar-i Sharif Massacre

Although the Hazara faced persecution under the Rabbani government (1992-1996), the
resurgence of the Taliban posed tremendous problems for the safety of the group.

During an internal conflict in August 1998, Taliban forces strategically captured the city of
Mazar-i Sharif, gaining control over northern and central Afghanistan. While the Taliban
claimed the takeover of Mazar was purportedly met with some resistance,’® eventually
the Taliban had full control over the city. Polarizing announcements were made by the
newly appointed Governor of Mazar, who indicated the Hazaras would be punished
because of their religion and for allegedly attacking the Taliban troops the year before,
although the claims of attacks by the Hazara against Taliban troops have been
discredited.'® Human Rights Watch documented attacks against women, arbitrary

® Human Rights Watch, “Blood-Stained Hands: Past Atrocities in Kabul and Afghanistan’s Legacy of
Impunity” (July 6, 2005) https://www.hrw.org/report/2005/07/06/blood-stained-hands/past-atrocities-kabul-
and-afghanistans-legacy-impunity

10 /d.

d.

2 Michael Griffin, “A gruesome record”, THE GUARDIAN (November 15, 2001),
https://www.theguardian.com/world/2001/nov/16/afghanistan.terrorism2

13 Human Rights Watch, “Blood-Stained Hands: Past Atrocities in Kabul and Afghanistan’s Legacy of
Impunity” July 6, 2005, https://www.hrw.org/report/2005/07/06/blood-stained-hands/past-atrocities-kabul-
and-afghanistans-legacy-impunity

“ld.

15 Human Rights Watch, “Afghanistan: The Massacre in Mazar-I-Sharif’, Vol 10, No. 7 (November 1998),
https://www.hrw.org/legacy/reports98/afghan/Afrepor0-01.htm#P81 13959

16 Kenneth J. Cooper, “Taliban Massacre based on Ethnicity”, WASHINGTON POST (November 28, 1998),
https://www.washingtonpost.com/archive/politics/1998/11/28/taliban-massacre-based-on-
ethnicity/efe15f81-abed-4e57-96f1-046cc59d1d48/
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detentions based on Hazara identity,'” and random acts of violence where it has been
estimated that an estimated 2,000 to 5,000 civilians were “systematically and brutally
executed.”’® There were also reports of forced starvation.'® Experts noted the violence
was “an orgy of killing driven by racial and religious prejudice...”?® International media
was barred from entering Mazar, and the Taliban denied any wrongdoing.?’

d. The 2001 Yakaolang massacre

On January 8, 2001, Taliban forces conducted search operations and detained 300 male
civilians. The men were taken to certain assembly points and then shot by firing squad in
public view. The Taliban intended these heinous actions as “collective punishment” for
local residents who cooperated with opposing forces.?? The Taliban “killed delegations of
Hazara elders” who attempted to talk with them regarding the violence.?® Witnesses
reported to Human Rights Watch seeing “piles of bodies” in locations around Nayak.?*
Other killings by the Taliban reportedly took place outside leprosy and tuberculosis clinics.
Mass graves were found at Bed Mushkin village.? The Taliban denied such a massacre
took place.?®

e. Destruction of the Bamiyan and Mass Graves

In the central part of the Hazarajat is the Bamiyan valley, which is home to the Bamiyan
Buddhas, carved on the side of a cliff. The Hazaras have their own narratives regarding
the statues of Salsal and Shahmama and their importance to the Hazara culture.?” On
February 26, 2001, the leader of the Taliban issued a decree “ordering the elimination of
all non-Islamic statues and sanctuaries from Afghanistan.”?® Many governments and
organizations attempted to save the statues, but by March 2001, the Taliban used

17 Human Rights Watch, “Detention of Persons Trying to Leave” in “Afghanistan: The Massacre in Mazar-
|-Sharif”, Vol 10, No. 7 (November 1998), https://www.hrw.org/legacy/reports98/afghan/Afrepor0-
01.htm#P81 13959

18 Rachel Limbu, “2023: the return of atrocities against Afghan women and the Hazara community ?”
PALATINATE (January 10, 2023), https://www.palatinate.org.uk/2023-the-return-of-atrocities-against-
afghan-women-and-the-hazara-community/

19 Dexter Filkins, “Afghans Starve in Siege from Within” LA TiMES (May 8, 1998),
https://www.latimes.com/archives/la-xpm-1998-may-08-mn-47605-story.html

20 Cooper, supra note 16.

21 /d.

22 Human Rights Watch, “Massacres of Hazaras in Afghanistan” (February 1, 2001),
https://www.hrw.org/report/2001/02/01/massacres-hazaras-afghanistan

23 /d,

24 Id.

25 Id.

26 Amnesty International, “Afghanistan: Massacres in Yakaolang” (March 2001),
https://www.amnesty.org/en/wp-content/uploads/2021/06/asa110082001en.pdf

27 Nicole Gerard, “Hazara heritage and the uncertain future of the Buddhas of Bamiyan”, MINORITY RIGHTS
GROUP INTERNATIONAL (July 12, 2016), https://www.refworld.org/docid/5796080ec.html

28 Pierre Centlivres, “The Controversy over the Buddhas of Bamiyan”, SOUTH ASIA MULTIDISCIPLINARY
ACADEMIC JOURNALat 6 (December 18, 2003), https://doi.org/10.4000/samaj. 992
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dynamite to demolish the Bamiyan Buddhas and the statues kept in the Afghan National
Museum in Kabul.?®

The destruction of the Buddhas is alleged to be consistent with the Taliban’s religious
beliefs but also “an assertion of dominance over the Hazara and their homeland.”*° It was,
moreover, purported to be a larger campaign by the Taliban to target and destroy the
Hazara people’s culture and rights, which included a ban on Jashn-e-Nouroz (New Year),
forced land dispossession, continued anti-Shi'a propaganda, and restrictions on Hazara
women. !

The situation in the Bamiyan province would continue to darken as a year after the
destruction of the Bamiyan Buddhas, the United Nations was notified of mass graves,
containing members of the Hazara community, close to the Bamiyan site.3 Forensic
scientists working for the United Nations reported evidence of “summary executions and
death by suffocation” at several mass grave locations.®3 In 2017, other sets of mass
graves were found in Mazar-i-Sharif and Sar-e-Paul, both of which were under Taliban
control. Adults and children were allegedly killed, and in some instances beheaded, by
both the Taliban and I1SIS.34 The UN Office of the High Commissioner for Human Rights
began a mapping project on mass graves in Afghanistan, but the report was never
published.®

1. Continued Acts of Genocide

The situations highlighted above indicate that the intent to destroy the Hazara peoples
through acts of violence and forced displacement which continue today. Since the time of
Abdur Rahman Khan, many who have held power in Afghanistan, including the Taliban
and newer factions like ISIS-K (ISIS-Khorasan Province) have perpetuated atrocities
against the Hazara. Further, the Taliban has continued to destroy the cultural heritage of
the Hazara and drive them from Afghanistan. Unfortunately, even in other countries, the
Hazara are no longer safe and are at risk of violence and forced deportations by other
governments in the region.

The gravity of the human rights situation towards the Hazara might be questioned on the
grounds that the Taliban has made attempts to include Hazara in the government. In an
interview conducted by European Union Agency for Asylum, one interviewee noted, “the

29 |d. at 6-7.

30 Gerard, supra note 27.

.ld.

32 Rory Carroll, “Pits reveal evidence of massacre by Taliban”, THE GUARDIAN (April 7, 2022),
https://www.thequardian.com/world/2002/apr/08/afqhanistan.unitednations

33 Ron Synovitz, “Afghanistan: UN Exhumes Taliban, Hazara Corpses from Mass Graves’, RADIO FREE
EUROPE (May 8, 2002), https://www.rferl.org/a/1 099645.html

34 Abdul Matin Sahak, “Afghan police discover mass graves after village attack” REUTERS (August 16,
2017), https://www.reuters.com/article/idUSKCN1AWOPT/

35 Frankie Wong, “Justice for the Dead?: Mass Graves in Afghanistan”, ACCESS ACCOUNTABILITY (October
2,2019), https://accessaccountability.org/index.php/2019/1 0/02/justice-for-the-dead-mass-graves-in-

afghanistan/
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Taliban were keen to showcase the existence of Hazara representation to appease the
international community, but he called it symbolic acts that has not translated into any real
representation of Shia’s or Hazaras, neither at the national level, nor the local level.”3®
Another expert stated succinctly: “there is no meaningful political inclusivity or
representation for Hazaras at any level. Since regaining control of Afghanistan last year,
the Taliban have implemented overtly discriminatory policies.”’

a. Land Rights (Grazing)

In 2023, the Food Agricultural Organization noted that “Afghanistan is an agricultural
country, where more than 80 percent of the population depends on agriculture for their
livelihoods. The livestock sector largely contributes to the livelihoods of the rural
population and is a major source of income and food.”3® One critical area for grazing that
has become a source of conflict is in Hazarajat, specifically Ghazni and Maidan Wardak,
between the Kuchis (Pashtun nomads) and the Hazaras.*

As previously highlighted, the actions by Abdur Rahman Khan in confiscating land from
the Hazara and giving it to the Kuchis through royal decree had a lasting traumatic impact
on the Hazara community. Experts believe that the Taliban continues to exploit historical
events in order to continue patterns of violence against the Hazara.° Between 2004 and
2008, while receiving a brief reprieve from government-sanctioned violence (but
continuing to face discrimination), the Hazara were embroiled in conflict with the Kuchis
over grazing in Hazarajat. In 2007 and 2008, the violence between the two groups led to
the displacement of thousands of families.*'

After taking control of the country in 2021, the Taliban reportedly set up mediation
commissions to resolve the conflict between the two groups, but those were not seen as
credible by the Hazara; even the Kuchi had some complaints.4? Although the mediation

36 EUAA, “Afghanistan; Major legislative, security-related, and humanitarian developments” (November 4,

2022), 135,

https://coi.euaa.europa.eu/administration/easo/PLib/2022 11 Q35 EUAA COIl Query Response Afgha

nistan_update 1 July 31 October 2022.pdf

37 Farkhondeh Akbari, “The Risks Facing Hazaras in Taliban — ruled Afghanistan”, George Washington

University Program on Extremism (March 7, 2022),

https://extremism.gwu.edu/sites/g/files/zaxdzs5746/files/Risks-Facing-Hazaras-in-Taliban-ruled-

Afghanistan_Akbari March-2022.pdf

38 Food and Agriculture Organization of the United Nations, Afghanistan: Cold Wave Assessment on

Livestock - Data in Emergencies Impact Report at 1 (July 2023),

https://www.fao.org/documents/card/en/c/cc7193en

3 Renard Sexton, “Natural Resources and Conflict in Afghanistan”, AFGHANISTAN WATCH (July 29, 2012),

https://www.rbf.org/sites/default/files/attachments/natural resources and conflict in_afg -
sexton_august 2012.pdf

40 Denise Phillips, “Hazaras’ Persecution Worsens: Will the New Government Show Leadership by Lifting

the Suspension on Afghani Asylum Claims?”, AUSTRALIAN POLICY AND HISTORY (November 13, 2017),

https://aph.org.au/2017/11/hazaras-persecution-worsens-will-the-new-government-show-leadership-by-

lifting-the-suspension-on-afghani-asylum-claims/

41 Renard Sexton, supra note 39 at 33-34.

42 Fabrizio Foschini, “Conflict Management or Retribution? How the Taliban deal with land disputes

between the Kuchis and local communities”, AFGHANISTAN ANALYSTS NETWORK, https://www.afghanistan-
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commissions purportedly had a “general amnesty” granted to forge relationships between
the Hazara and the Kuchi, local Taliban authorities have allowed for old complaints to
resurface against the Hazara regarding claims of “human or animal losses.”*® For
example, Kuchis have complained of livestock theft by the Hazara. The Taliban has
ordered the Hazara to pay a fine and have detained Hazara elders over the dispute.**
Experts believe that these methods are meant to mete out “collective punishments” to
local communities and force them into submission, thereby breaking Hazara resistance.®

b. Forced Evictions

Forced evictions have become a common tool used by the Taliban against the Hazara. It
is reported that thousands of Hazaras from Helmand, Kabul, Maidan Wardak, and Balkh
provinces were forcibly evicted from their homes in the last three years.*® In 2021, it is
estimated over 2,500 Hazara families were forced to leave their homes and were given
no legal recourse to challenge the orders.4” Experts opine that this is a continuation of
collective punishment and a way to reward those who support the Taliban’s power.4
These acts are still perpetrated by the Taliban. In August 2023, in the Joy Naw area within
the Uruzgan district, where a significant Hazara community once thrived, the remaining
families that persisted in staying despite facing violence are now being compelled to
leave. The Taliban cut down the only source of income for the families—fruit trees in the
vilage—and burned homes and crops.4°

As James Joseph notes, “displacement, loss of livelihood, and limited access to essential
services have placed an enormous burden on these communities and hindered their
ability to rebuild their lives.”® Further, forced evictions from traditional homelands hinder
the ability of communities to “maintain and convey” their cultures to the next
generations. 5"

analysts.org/en/reports/political-landscape/conflict-management-or-retribution-hoe-the-taleban-deal-with-
land-disputes-between-kuchis-and-local-communities/

430d.

44 Kabul Now, “Taliban orders Hazaras to pay penalty to Kuchis for lost livestock” (September 2, 2023),
https://kabulnow.com/2023/09/taliban-orders-hazaras-to-pay-penalty-to-kuchis-for-lost-livestock/

4 Foschini, supra note 42.

46 Human Rights Watch, “Afghanistan: Taliban Forcibly Evict Minority Shia” (October 22, 2021),
https://www.hrw.org/news/2021/10/22/afghanistan-taliban-forcibly-evict-minority-shia

47/ )

el

49 Kabul Now, “Hundreds of Hazara families risk forced evictions in Khas Uruzgan district” (August 14,
2023), https://kabulnow.com/2023/08/hundreds-of-hazara-families-risk-forced-eviction-in-khas-uruzgan-
district/

5 The Duty Legacy, “The Urgent Need for Justice on Hazara Genocide Memorial Day 2023" (September
24, 2023), https://thedutylegacy.com/publications-1/f/the-urgent-need-for-justice-on-hazara-genocide-
memorial-day-2023

51 Lin Taylor, “Mass Killings, forced evictions threaten indigenous, minority groups to point of ‘eradication’:
rights group” Reuters, July 11, 2016. https://www.reuters.com/article/rights-indigenous/mass-killings-
forced-evictions-threaten-indigenous-minority-groups-to-point-of-eradication-rights-group-
idUSL8N19X20Q/. Referring to Peter Grant, “State of the World ‘s Minorities and Indigenous Peoples
2016” Minority Rights Group, (July 2016), https://minorityrights.org/resources/state-of-the-worlds-
minorities-and-indigenous-peoples-2016/
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c. Massacres, Abductions, and Bombings

There have been several reported extrajudicial killings against members of the Hazara
community by the Taliban since 2021. Amnesty International has detailed extrajudicial
executions in the Ghazni province in July 2021, the Daykundi province in August 2021,
and in June 2022 in the Ghor province.*?

Hazaras are also the target of abductions. “In many cases, the attacks take the form of
mass abductions of several Hazara civilians at once and, in several incidents, the
abductees have been brutally killed.”5® In his law review article, Mehdi J. Hakimi detailed
various categories of attacks against Hazaras, including a series of over 200 abductions
occurring first in 2015 and then continuing until 2020. After the Taliban takeover in 2021,
perpetrators have continued to abduct Hazaras.%

While most of the acts discussed in this paper are perpetrated by the Taliban, ISIS-K also
made clear its intent to “to exterminate Shi'a, including the Hazara.”*® The terrorist group
has claimed responsibility for several attacks and bombings, including on April 19, 2021,
where there was a suicide bombing of a high school.5¢ On September 30, 2022, another
bombing took the lives of 54 Hazara girls who were taking exams at Kaaj Educational
Center in Kabul. Over 100 were injured.®’

The Hazara are also targeted in other countries by other terrorist groups. In Pakistan, the
Hazara have been killed by extremist groups because of their faith or due to sectarian
violence since 2013.58 The Lashkar-e-Jhangvi, being one such group and banned in
Pakistan in 2022, has fought alongside the Taliban and participated in the massacre in
Mazar-i-Sharif in 1998.5° In 2011 this group issued a threat to the Hazara community,

52 Amnesty International, “Afghanistan: Taliban torture and execute Hazaras in targeted attack — new
investigation” (September 15, 2022), https://www.amnesty.org/en/latest/news/2022/09/afghanistan-
taliban-torture-and-execute-hazaras-in-targeted-attack-new-investigation/

53 Hakimi, supra note 7.

4 1d;

55 USMHM, “Museum Statement on the Hazara” (August 23, 2021),
https://www.ushmm.org/information/press/press-releases/museum-statement-on-the-hazara. The
USMHM also stated that the Hazara face a “risk” of genocide and crimes against humanity. However, it is
clear from the circumstances that the Hazara are victims of both crimes under international criminal law.
5 Human Rights Watch, “Afghanistan: ISIS Group Targets Religious Minorities” (September 6, 2022),
https://www. hrw.org/news/2022/09/06/afghanistan-isis-group-targets-religious-minorities

57 palwasha Hassan & Zahra Yagana, ‘Preventing Another School Attack in Afghanistan: Urgent Actions
To Protect Afghan Women, Girls, and Minorities”, GIWPS (December 16, 2022),
https://qiwps.georgetown.edu/preventing-another-school-attack-in-afghanistan-urgent-actions-to-protect-
afghan-women-girls-and-minorities/

58 Shah Meer Baloch, “Every year we dig mass graves”: the slaughter of Pakistan’s Hazara” (April 5,
2021), htps://www.thequardian.com/global-development/2021/apr/05/mass-graves-pakistan-shia-
minority-hazara-slaughter-imran-khan

5 Human Rights Watch, “We are the Walking Dead”, (June 29, 2014),

https://www. hrw.org/report/2014/06/29/we-are-walking-dead/killings-shia-hazara-balochistan-pakistan
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indicating that it would make “Pakistan a graveyard of the Shi'ite Hazaras and their
houses will be destroyed by bombs and suicide bombers.”®°

d. Discrimination and Persecution against women and girls

The situation of Hazara women and girls is particularly precarious because of the
intersectional nature of violence against this specific group: Hazara women and girls are
subjected to heightened persecution because of their gender and their ethnicity.

The Taliban has enforced strict dress codes®' and imposed mandatory hijab in areas
where the Hazara reside. “In Daikundi and Bamiyan provinces, women's clothing has
never included a burga or a long black hijab, they had a local dress and a special clothing
culture, but the Taliban have forced women, especially little girls who go to elementary
school and study in the fourth and fifth grades, to wear a long black hijab.”%? Shortly
following this in 2022 the Taliban banned women from attending university.®3

Hazara women have been documented being sold into slavery.54 In 2020, it was reported
that the maternity ward at Dasht-e-Barchi hospital was intentionally attacked, killing
pregnant mothers and newborn children. Doctors Without Borders noted that “while the
identities of the assailants remain unknown, this horrific crime appears to be part of a
larger pattern of attacks targeting the ethnic Hazara community living in the area.”®®

Further, allegations exist that sexual violence has been used as a tool of persecution
against Hazara women and girls.%¢

e. Hazara Refugees and non-refoulment

In Pakistan, where the Hazara have sought refuge, they are no longer safe. Starting in
January 2023, an estimated 600 Afghans were deported from the country, with hundreds
more arrested, despite some having had valid visas to enter the country.5” Organizations
such as Amnesty International wrote to the government in Pakistan, indicating that this
was a violation of the principle of non-refoulement under international refugee law, even
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though Pakistan is not a party to the 1951 UN Refugee Convention or accompanying
Protocol.8 Later in 2023, the government of Pakistan announced that all Afghan refugees
were to leave the country by November 1 or otherwise face deportation to Afghanistan.
Amnesty International documented the use of “holding centers” which extend no legal
rights to those preparing to be deported.®®

Iran has also forcibly deported, by their own estimates, 345,000 Afghans from the
country.”% Iran has also banned Afghan refugees from traveling, working, or living in 31
provinces in the country.”

Of course, forced deportations have caused a great amount of distress among the Hazara
population which emphasize their fears of the ongoing genocide and land grabs leading
to forced displacement by the Taliban.”2

11l. International Crimes: Genocide

There are no official estimates of how large the Hazara population is, as a national census
of the population has never been undertaken.”® Scholars estimate that the Hazara
community has declined significantly due to persecution. Further, in many areas
recaptured by the Taliban, phone service has been cut off and visuals coming out of the
country are screened.” The Taliban's severe media regulations, which prohibit reports
that "are contrary to Islam" or "insult national figures," have resulted in the arbitrary
detention and mistreatment of journalists.”® Despite the lack of reports, the longstanding
violence against the Hazara lays out the elements of genocide perpetrated by the Taliban
and other groups, such as ISIS-K, that intend to remove the ethnic group from existence.
Further, the Taliban’s silence and complicity in allowing terrorist factions such as ISIS-K
to inflict violence and terrorism against the Hazara community indicate its willingness to
achieve its plan of extermination.
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The United Nations Convention on the Prevention and Punishment of the Crime of
Genocide (1951), Article Il defines “genocide” as any of the following acts committed with
intent to destroy, in whole or in part, a national, ethnical, racial or religious group, as such:
(a) Killing members of the group; (b) Causing serious bodily or mental harm to members
of the group; (c) Deliberately inflicting on the group conditions of life calculated to bring
about its physical destruction in whole or in part; (d) Imposing measures intended to
prevent births within the group; (e) Forcibly transferring children of the group to another

group.

The Rome Statute (Article 6) of the International Criminal Court has adopted the same
definition as found in the UN Convention. In August 2022, the UK Hazara Inquiry
completed a mass atrocity risk analysis utilizing the UN Framework of Analysis for Atrocity
Crimes and concluded a “genocide may be underway.”’®

Based on the factors presented in this truncated report, in this situation the Taliban and
other terrorist groups have shown their continued intent to destroy the Hazara, an ethnic
group, by killing Hazara members, causing serious bodily or mental harm through acts
such as murder, dispossession of lands, forced evictions, restrictions on their way of life,
abductions, and open discrimination. The policy of extermination has been constantly
underscored through the cycles of violence. Further, experts have noted that “the cycle
of impunity” has allowed perpetrators to continue these horrific crimes “leaving the Hazara
community vulnerable to future attacks.”””

While Afghanistan ratified the Rome Statute in 2003, no investigation has been
specifically opened regarding the Hazara and focusing pointedly on the Hazara genocide.

V. Noting the Crime of Genocide

State parties to the UN Genocide Convention are legally obligated to prevent and
punish the crime of genocide.”® The obligations imposed upon States to do so have
been reiterated and emphasized by the International Court of Justice.’® Further,

when governments look the other way or actively cover up
genocide out of short-term self-interest, a signal is sent to
would-be perpetrators that they can resolve political and
social issues through massive destruction without danger of
outside intervention and, through a continual denial of the
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atrocities, can expect the world to forget these events
entirely.80

V. Conclusion: Considerations

The situation confronting the Hazara warrants urgent action from organizations like the
ABA to compel the international community to intervene and halt these atrocities. The
ABA has previously adopted policy positions related to the prevention and punishment of
genocide in Sudan (05M106 and 06A120B), Cambodia (87M8A), and, most recently,
against the Rohingya (19A120 and 503). Similarly, the ABA and the international
community should consider policies to address the human rights crisis facing the Hazara
people of Afghanistan, with the specific aim to:

a) Stop and prevent further acts of genocide perpetrated against the Hazara people and
other persecuted minority groups in Afghanistan;

b) Promote justice and accountability efforts to end impunity for genocide in Afghanistan,
specifically through the International Criminal Court and through Universal Jurisdiction;
and

c) Advocate for strengthening national, regional, and international frameworks for
preventing mass atrocities in Afghanistan and protecting at-risk groups like the Hazara,
beginning with the recognition that the Hazara are victims of genocide.

The Hazara people have faced over a century of persecution and violence in Afghanistan
at the hands of various rulers and regimes. The acts described in this policy paper provide
strong evidence that the Hazara are victims of genocide which requires urgent action.
The American Bar Association and the international community can play a pivotal role in
bringing global attention to this horrific and desperate situation.
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https://digitalcommons. usf.edu/gsp/vol1/iss2/2

127



