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UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

PEARSALL DIVISION 

ROBERTO NUNEZ SOTO 

Petitioner, 

v. Civ. No. 5:25-cv-01932 

PAMELA JO BONDI, 
United States Attorney General; 

TODD LYONS, 
Acting Director of Immigration and Customs 
Enforcement 

KRISTI LYNN NOEM, 
Secretary of Homeland Security; 

SYLVESTER ORTEGA, 
Pearsall Acting Field Office Director 
For Detention and Removal, U.S. 

Immigration and Customs Enforcement; 
and, 

BOBBY THOMPSON, 

Warden, South Texas Detention Complex 

in their official capacities; 

Respondents. 
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PETITION FOR A WRIT OF HABEAS CORPUS 

INTRODUCTION 

Petitioner ROBERTO NUNEZ SOTO files this petition for a writ of habeas requesting 

the Court’s intervention because Respondents are wrongfully detaining him. Petitioner has been 

residing in the United States for 10 years. In 2015, he entered without being inspected or



Case 5:25-cv-01932-XR Document1 Filed 12/31/25 Page 2 of 24 

admitted when he was 13 years old and was never detained until December of 2025, when he 

was arrested by Border Patrol as a light was off in his vehicle. Shortly after his detention, agents 

of the Department of Homeland Security placed him in the South Texas Detention Complex in 

Pearsall, Texas. 

Under Matter of Jonathan Javier YAJURE HURTADO, Petitioner cannot ask to be 

released on bond as he entered without inspection 10 years ago. The detention is premised on a 

misreading of the Immigration and Nationality Act (INA). Respondents maintain that Mr. 

NUNEZ SOTO is arriving in the United States and applying for admission. This is so even 

though he entered 10 years ago. 

Respondent’s interpretation and application of 8 U.S.C. § 1225(b)(2) is wrong and 

violates Mr. NUNEZ SOTO’s rights under the Due Process Clause, the INA, and the 

Administrative Procedure Act (APA). Petitioner seeks a writ from this Court ordering his release 

or in the alternative, that Respondents afford him a bond hearing. 

CUSTODY 

1. Petitioner is in the physical custody of Respondent SYLVESTER ORTEGA, Field 

Office Director for Detention and Removal, U.S. Immigration and Customs Enforcement (“ICE”), 

DHS, and Respondent BOBBY THOMPSON, Warden of the South Texas Detention Complex in 

Pearsall, Texas. At the time of the filing of this petition, Petitioner is detained at the South Texas 

Detention Complex. GEO Group which owns and operates the South Texas Detention 

Complex, contracts with the DHS to detain noncitizens, such as Petitioner, pending their removal 

proceedings. Petitioner is under the direct control of Respondents and their agents. 

i)
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JURISDICTION AND VENUE 

2: The Court also has jurisdiction over this petition under 28 U.S.C. §§ 2241(c)(1) and 

(c)(3), Art. I, § 9, Cl. 2 of the United States Constitution (“Suspension Clause”). 

3. Venue properly lies within the Western District of Texas because all of the events 

or omissions giving rise to this action occurred in the district. 28 U.S.C. § 1391(e)(1)(B). 

4. No petition for habeas corpus has previously been filed in any court to review 

Petitioner’s case. 

PARTIES 

5. Roberto Nunez Soto is a national and citizen of Mexico. He is currently detained at 

the South Texas Detention Complex located at 566 Veterans Dr, Pearsall, TX 78061. 

6. Respondent PAMELA JO BONDI is the Attorney General of the United States and 

the most senior official in the United States Department of Justice (“DOJ”). She has the authority 

to interpret the immigration laws and adjudicate removal cases. 8 U.S.C. § 1103(g). The Attorney 

General delegates this responsibility to the Executive Office for Immigration Review (“EOIR”), 

which administrates the immigration courts and the Board of Immigration Appeals (“BIA” or 

“Board”). Respondent is named in her official capacity. Respondent’s address is 950 Pennsylvania 

Avenue, N.W., Washington, D.C. 20530. 

7. Respondent TODD LYONS is Acting Director of Immigration and Customs 

Enforcement. Respondent’s address is 500 12th St SW Washington, DC 20536 

8. Respondent KRISTI LYNN NOEM is the Secretary of the U.S. Department of 

Homeland Security (“DHS”), an agency of the United States. Respondent is responsible for the 

administration of immigration laws pursuant to 8 U.S.C. § 1103(a). The Secretary is a legal
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custodian of the Plaintiff-Petitioner. Respondent is named in her official capacity. Her address is 

Department of Homeland Security, 245 Murry Lane, SW Washington, D.C. 20528. 

9. Respondent SYLVESTER ORTEGA is the Field Office Director for Detention and 

Removal (ERO), ICE, DHS, for the Pearsall ERO Office. He is a custodial official acting within 

the boundaries of the judicial district of the United States Court for the Western District of Texas. 

Pursuant to Respondent’s orders, Petitioner remains detained. Respondent is sued in his official 

capacity. Respondent can be served with process at 1777 NE Loop 410 San Antonio TX 78217. 

10. | Respondent BOBBY THOMPSON is the Warden of the SOUTH TEXAS 

DETENTION COMPLEX. He is Petitioner’s immediate custodian and resides in the judicial 

district of the United States Court for the Southern District of Texas. Respondent is named in his 

official capacity. Respondent can be served with process at South Texas Detention Complex 

566 Veteran Drive Pearsall TX 7806. 

FACTS 

LL. In 2005, Mr. NUNEZ SOTO arrived in the United States without being admitted or 

paroled. He did not have an encounter with immigration officers at that time. 

12. He began residing and working in Texas. He is self employed as a gardener with 

80 clients, and he has paid taxes since 2020-present. He also owns a tract of land where he resides, 

a trailer, and three vehicles. 

13. On or about December of 2025, the Border Patrol detained Mr. Nunez Soto for 

having a light off in his vehicle. 

14. On or about December of 2025, ICE took custody of Mr. Nunez Soto and 

transferred him to the South Texas Detention Complex to be detained pending his removal 

proceedings.
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15. While in immigration detention, Mr. Nunez Soto alerted his attorney Tomas Osuna 

to assist him with his removal proceedings as he had been detained. 

16. Under the current regulations requesting a bond hearing before an immigration 

judge would be futile. 

17. Matter of Yajure Hurtado, 29 I&N Dec. 216 (BIA 2025) has made it impossible for 

anyone who entered without inspection to be granted a bond. Mr. Nunez Soto entered without 

inspection 10 years ago. Ex 1. 

18. Mr. Nunez Soto remains detained. There continues to be no evidence in the record 

to indicate that he is a flight risk, or that allowing him to be released would present a danger to 

public safety. 

19, Mr. Nunez Soto maintains that the BIA erred in concluding that Matter of Yajure 

Hurtado bars the immigration court from hearing and granting his request for bond pending his 

removal proceedings. 

20. Mr. Nunez Soto has no other remedy at law but to seek relief from this Court. 

LEGAL FRAMEWORK 

DHS'S DISCRETIONARY AUTHORITY AND PROCEDURAL ELECTIONS 

21. | The Immigration and Nationality Act (INA) broadly empowers the DHS to detain 

and initiate removal proceedings against noncitizens. The INA prescribes three basic forms of 

detention for the vast majority of noncitizens in removal proceedings. 

22: First, 8 U.S.C. § 1226 authorizes the detention of noncitizens in regular removal 

proceedings before an immigration judge. See 8 U.S.C. § 1229a. Persons detained under § 1226(a) 

are generally entitled to a bond hearing at the outset of their detention, see 8 C.F.R. §§ 1003.19(a), 

1236.1(d), while noncitizens who have been arrested, charged with, or convicted of certain crimes
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are subject to mandatory detention until their removal proceedings are concluded, see 8 U.S.C. § 

1226(c). 

23. Second, the INA provides for mandatory detention of noncitizens subject to 

expedited removal under 8 U.S.C. § 1225(b)(1) and for other recent arrivals “seeking admission” 

referred to under § 1225(b)(2). 

24. Last, the INA also provides for detention of noncitizens who have a final order of 

removal, including individuals in withholding-only proceedings, see 8 U.S.C. § 1231(a)-{b). 

25. This case concerns the detention provisions at §§ 1226(a) and 1225(b)(2). 

26. The detention provisions at § 1226(a) and § 1225(b)(2) were enacted as part of the 

Ilegal Immigration Reform and Immigrant Responsibility Act (IIRIRA) of 1996, Pub. L. No. 104- 

208, Div. C, §§ 302-03, 110 Stat. 3009-546, 3009-582 to 3009-583, 3009-585. Section 1226 was 

most recently amended earlier this year by the Laken Riley Act, Pub. L. No.119-1, 139 Stat. 3 

(2025). 

27. Following the enactment of the I[RIRA, the Department of Justice drafted new 

regulations explaining that, in general, people who entered the country without inspection were 

not considered detained under § 1225 and that they were instead detained under § 1226(a). See 

Inspection and Expedited Removal of Aliens; Detention and Removal of Aliens; Conduct of 

Removal Proceedings; Asylum Procedures, 62 Fed. Reg. 10312, 10323 (Mar. 6, 1997) (“Despite 

being applicants for admission, aliens who are present without having been admitted or paroled 

(formerly referred to as aliens who entered without inspection) will be eligible for bond and bond 

redetermination”). 

28. — Inthe decades that followed, most people who entered without inspection and were 

thereafter arrested and placed in standard removal proceedings were considered for release on bond
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or their own recognizance. They also received bond hearings before an IJ, unless their criminal 

history rendered them ineligible. That practice was consistent with many more decades of prior 

practice, in which noncitizens who had entered the United States, even if without inspection, were 

entitled to a custody hearing before an IJ or other hearing officer. In contrast, those who were 

stopped at the border were only entitled to release on parole. See 8 U.S.C. § 1252(a) (1994); see 

also H.R. Rep. No. 104-469, pt. 1, at 229 (1996) (noting that § 1226(a) simply “restates” the 

detention authority previously found at § 1252(a)). 

29. | Whenanoncitizen is detained upon arrival in the United States, DHS elects whether 

to exercise its arrest authority under § 1226(a) or § 1225(b). This procedural election constrains 

the noncitizen’s subsequent relief options and creates binding legal consequences. When DHS 

chooses to detain and release someone under § 1226(a), the agency must follow that statute’s 

detention and release procedures. 

30. The procedural safeguards for persons detained under § 1225(b)(2) are much more 

limited. The person is subject to mandatory detention and can only be released under the DHS’s 

parole authority in 8 U.S.C. § 1182(d)(5)(A). The limited procedural safeguards for persons 

detained under § 1225(b)(2) are found in 8 C.F.R. § 235.3. 

31. In recent months, Respondents have adopted an entirely new interpretation of the 

statute. On May 22, 2025, the Board of Immigration Appeals (BIA) issued a published decision 

holding that noncitizens detained upon arrival in the United States are applicants for admission 

and subject to mandatory detention under 8 U.S.C. § 1225(b)(2)(A). See Matter of O. Li, 29 I&N 

Dec. 66 (BIA 2025). The DHS does not have authority to exercise its detention and release power 

under § 1226(a). Release is only available through the grant of parole under § 1182(d)(5)(A).
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32. Matter of Q. Li requires mandatory detention only if the DHS elects to detain under 

§ 1225(b) persons arriving in the U.S. for expedited removal proceedings or regular removal 

proceedings. The decision, however, creates no authority for applying mandatory detention where: 

(a) DHS elected alternative processing under 8 U.S.C. § 1226(a), or (b) DHS failed to complete 

formal requirements necessary to invoke 8 U.S.C. § 1225(b). 

33. On July 8, 2025, ICE, “in coordination with the Department of Justice (DOJ),” 

announced a corresponding policy that rejected the well-established understanding of the statutory 

and regulatory framework and reversed decades of practice. The new policy claims that all persons 

who entered the United States without inspection shall now be deemed subject to mandatory 

detention under § 1225(b)(2)(A). Id. 

34. The policy applies regardless of when a person is apprehended and affects those 

who have resided in the United States for months, years, and even decades. Further, the policy 

applies even to those noncitizens to whom DHS elected to arrest under § 1226(a) and released 

them pursuant to that provision. 

35. Subsequently the BIA decided Matter of Yajure Hurtado, 29 I&N Dec. 216 (BIA 

2025). There, the BIA formally adopted the ICE and DOJ’s unreasonable interpretation of § 

1225(b). The noncitizen in Matter of Yajure Hurtado entered in November 2022 without being 

inspected or paroled. He obtained Temporary Protected Status (TPS) but that status terminated. In 

April 2025, the DHS arrested him in the interior of the United States and initiated removal 

proceedings. He requested a bond hearing from an immigration judge but the judge concluded that 

they lacked jurisdiction because the noncitizen was an applicant for admission subject to 

mandatory detention under § 1225(b)(2). This was so even though the noncitizen was not arriving
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in the country, had made no application to be admitted, and had resided in the United States for 

more than two years. 

36. The BIA held that all persons who are not inspected or admitted, whether arriving 

in the United States or not and regardless of the length of residence in this country, remained 

“applicants for admission” and subject to § 1225(b)’s mandatory detention provision if placed in 

removal proceedings. As a result, immigration judges all over the country are now denying bond 

to all noncitizens who entered without inspection and admission. 

CAUSES OF ACTION 

COUNTI 
PROCEDURAL DUE PROCESS VIOLATION — DENIAL OF A BOND HEARING 

37. Petitioner re-alleges and incorporates herein by reference every allegation set forth 

in the preceding paragraphs. 

38. | The mandatory detention provision at 8 U.S.C. § 1225(b)(2) does not apply to all 

noncitizens residing in the United States who are subject to the grounds of inadmissibility. That 

provision applies to noncitizens who “arrive” in the United States. Application of the new 

interpretation of § 1225(a)(1) and (b)(2) to persons who are not “arriving” contradicts the plain 

language of the statute. 

39. By denying him a bond hearing as required by § 1226(a), Respondents denied him 

procedural rights guaranteed by the Due Process Clause of the Fifth Amendment to the U.S. 

Constitution. 

COUNT II 

PROCEDURAL DUE PROCESS — IMPERMISSIBLE RETROACTIVE 
APPLICATION OF MATTER OF YAJURE HURTADO 

40. Petitioner re-alleges and incorporates herein by reference every allegation set forth 

in the preceding paragraphs.
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41. | The Due Process Clause prohibits the Federal Government and its agents from 

depriving persons of life, liberty and property without observing certain procedures. The right to 

fair notice is essential to procedural due process. Retroactive application of administrative 

decisions implicates “due process interests in fair notice, reasonable reliance, and settled 

expectations.” Monteon-Camargo v. Barr, 918 F.3d 423, 430 (5th Cir. 2019) (quoting De Niz 

Robles v. Lynch, 803 F.3d 1165, 1169 (10th Cir. 2015)). 

42. Respondents adopted a new interpretation of the INA and its regulations in Matter 

of Yajure Hurtado, supra. Prior to Matter of Yajure Hurtado, Respondents interpreted and applied 

the INA detention and release scheme to empower Respondents to detain and release or afford a 

bond hearing before an immigration judge to most people who entered without inspection, unless 

their criminal history rendered them ineligible. This was accomplished under § 1226(a). 

43. As recently as 2023, the BIA interpreted the INA to empower the DHS to choose 

whether to detain and release persons who entered without inspection either under § 1226(a) or 

§ 1225(b). Matter of Cabrera-Fernandez, 28 I&N Dec. 747, 748 (BIA 2023). There, the 

noncitizens entered without inspection or admission and were detained shortly after entering the 

United States. The DHS detained and released them under § 1226(a). The noncitizens argued that 

their release constituted a parole because their detention (and release) could only have been 

accomplished through § 1225(b). The BIA firmly rejected that reading of the statute. 

44. “For applicants for admission charged as inadmissible, DHS has authority to 

determine whether to initiate expedited removal proceedings under...8 U.S.C. § 1225(b)(1)(A)(i), 

or removal proceedings under section 240 of the INA, 8 U.S.C. § 1229a.”). The BIA explained: 

This authority is illustrated in the Attorney General’s decision in Matter of 
D-J-, 23 1&N Dec. 572, 572-76 (A.G. 2003), which involved a similar 

fact pattern. In that case, DHS apprehended a respondent shortly after he 
entered the United States without admission or parole and charged him 

10
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with the same ground of inadmissibility at issue here [having entered 
without inspection or admission]. The Attorney General reviewed his 
eligibility for release from custody under section 236(a) of the INA, 8 

U.S.C. § 1226(a). Cf. Matter of M-S-, 27 I&N Dec. 509, 510-13 (A.G. 
2019) (addressing the detention and release of respondents whom DHS 
initially elects to place in expedited removal proceedings, but who are 
later transferred to section 240 removal proceedings after establishing a 
credible fear of persecution or torture). 

Id. at 748-49. 

45. And the BIA reiterated this reading of the INA’s detention and release statutory 

scheme again in Matter of Akhmedov, 29 I&N Dec. 166 (BIA 2025). There, the noncitizen entered 

without inspection or admission in January 2022 and was subsequently detained in the interior of 

the United States in January 2025. The immigration judge granted the noncitizen’s request for 

bond. In reviewing the DHS’s appeal of the bond decision, the BIA made the uncontroversial 

observation that the noncitizen’s bond request was “governed by the provision of section [§ 

1226(a)] of the Immigration and Nationality Act.” Matter of Akhmedov, 29 I&N Dec. at 166. 

46. About 10 years ago, Mr. Nunez Soto entered the United States without being 

inspected and admitted or paroled. Respondents took custody of Respondent and detained him 

after granting him bond. This was in December of 2025. 

47. Respondents seek to turn back the clock and impose a different legal regime, one 

where Mr. Nunez Soto is subject to mandatory detention and has no right to be released. 

48. Matter of Yajure Hurtado, as interpreted by the immigration judge and 

Respondents, is a sea change in immigration law. Retroactive application of this new interpretation 

of the law to Petitioner’s case however is unfair and unlawful. 

49. Retroactivity is greatly disfavored in the law. Bowen v. Georgetown Univ. Hosp., 

488 U.S. 204, 208 (1988). The Supreme Court has been emphatic that this aversion to retroactive 

rulemaking
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is deeply rooted in our jurisprudence, and embodies a legal doctrine 
centuries older than our Republic. Elementary considerations of fairness 
dictate that individuals should have an opportunity to know what the law is 
and to conform their conduct accordingly; settled expectations should not 
be lightly disrupted. For that reason, the principle that the legal effect of 
conduct should ordinarily be assessed under the law that existed when the 
conduct took place has timeless and universal human appeal. 

Landgraf v. USI Film Prods., 511 U.S. 244, 265 (1994) (internal quotation and citations omitted). 

50. The Fifth Circuit too has instructed the BIA and immigration courts that it is 

patently unfair to subject noncitizens to new interpretations of immigration laws. This is a matter 

of due process and fair notice. The Court explained: 

“The leading case on administrative retroactivity’ instructs that any 
disadvantages from the ‘retroactive effects’ of deciding a ‘case of first 
impression . . . must be balanced against the mischief of producing a result 
which is contrary to a statutory design or to legal and equitable principles.’ 
To apply that instruction, this court ‘balances the ills of retroactivity against 
the disadvantages of prospectivity.’ If that mischief of prospectivity is 
greater than the ill effect of the retroactive application of a new standard, it 
is not the type of retroactivity which is condemned by law.’ 

Monteon-Camargo v. Barr, 918 F.3d 423, 430 (Sth Cir. 2019) (internal citations omitted). 

51. Thus, if application of the new rule is significant and changes the legal landscape 

by updating an agency’s earlier position, then retroactive application of the new rule alters basic 

presumptions of this administrative system. /d. at 431. “A ‘presumption of prospectivity attaches 

to Congress’s own work,’ and it should generally attach when an agency ‘exercises delegated 

legislative....authority.’” /d. (internal citation omitted). 

52. The change here is significant. Mr. Nunez Soto’s right to be free from detention is 

eliminated and he is now subject to mandatory detention. 

53. The retroactive application of Matter of Yajure Hurtado is unfair and unreasonable 

and violates his due process rights.



Case 5:25-cv-01932-XR Document1 Filed 12/31/25 Page 13 of 24 

COUNT Il 
IMMIGRATION AND NATIONALITY ACT — DENIAL OF BOND HEARING 

54, Petitioner re-alleges and incorporates herein by reference every allegation set forth 

in the preceding paragraphs. 

35. The DHS detained Petitioner under 8 U.S.C. § 1226(a). Under that statute, 

Petitioner has the right to request to be released on bond by an immigration judge. 

56. In 1997, after Congress amended the INA through IIRIRA, EOIR and the then- 

Immigration and Naturalization Service issued an interim rule to interpret and apply ITRIRA. 

Specifically, under the heading of “Apprehension, Custody, and Detention of [Noncitizens],” the 

agencies explained that “[d]espite being applicants for admission, [noncitizens] who are present 

without having been admitted or paroled (formerly referred to as [noncitizens] who entered without 

inspection) will be eligible for bond and bond redetermination.” 62 Fed. Reg. at 10323 (emphasis 

added). The agencies thus made clear that individuals who had entered without inspection were 

eligible for consideration for bond and bond hearings before [Js under 8 U.S.C. § 1226 and its 

implementing regulations. 

57. Nonetheless, Respondents have adopted a policy and practice of applying § 

1225(b)(2) to noncitizens like Petitioner who are not “arriving” in the United States. Such 

noncitizens have been living in the United States for many years, decades for some. 

58. To date, numerous courts have ruled in favor of noncitizens challenging the denial 

of a bond hearing based on Matter of Yajure Hurtado and Respondents’ interpretation of § 1225(b). 

Valencia Zapata v. Kaiser, No. 25-CV-07492-RFL, 2025 WL 2741654 (N.D. Cal. Sept. 26, 

2025); Roa et al. v. Albarran et al., No. 25-CV-07802-RS, 2025 WL 2732923 (N.D. Cal. Sept. 25, 

2025); Lepe v. Andrews, No. 1:25-CV-01163-KES-SKO (HC), 2025 WL 2716910 (E.D. Cal. Sept. 

23, 2025); Singh v. Lewis, No. 4:25-CV-96-RGJ, 2025 WL 2699219 (W.D. Ky. Sept. 22, 

13
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2025); Barrera v. Tindall et. Al., No. 3:25-CV-541-RGJ, 2025 WL 2690565, (W.D. Ky. Sept. 19, 

2025); Chafla et al., v. Scott et al., No. 2:25-CV-00437-SDN, 2025 WL 2688541 (D. Me. Sept. 

21, 2025); Carlon v. Kramer, No. 4:25CV3178, 2025 WL 2624386 (D. Neb. Sept. 11, 

2025); Vazquez v. Feeley et al., No. 2:25-CV-01542-RFB-EJY, 2025 WL 2676082 (D. Nev. Sept. 

17, 2025); Guzman v. Andrews, No. 1:25-CV-01015-KES-SKO (HC), 2025 WL 2617256 (E.D. 

Cal. Sept. 9, 2025). In the present case, Petitioner has been in the United States over 20 years, since 

2005. 

59. | The unlawful application of § 1225(b)(2) to Petitioner mandates his continued 

detention and violates the INA and its implementing regulations, 8 C.F.R. §§ 236.1, 1232.1 and 

1003.19. 

60. Respondents’ disregard of Petitioner’s right to a bond hearing violates the INA. 

COUNT IV 

Violation of the APA 

Contrary to Law and Arbitrary and Capricious Agency Policy 

61. Petitioner re-alleges and incorporates herein by reference every allegation set forth 

in the preceding paragraphs. 

62. | The APA provides that a “reviewing court shall . . . hold unlawful and set aside 

agency action, findings, and conclusions found to be . . . arbitrary and capricious, an abuse of 

discretion, or otherwise not in accordance with law.” 5 U.S.C. § 706(2)(A). 

63. The mandatory detention provision at 8 U.S.C. § 1225(b)(2) does not apply to all 

noncitizens residing in the United States who are subject to the grounds of inadmissibility. As 

relevant here, it does not apply to those noncitizens who are not arriving in the United States, who 

are not making an application for admission, and are detained far from the international border. 

Noncitizens are detained (and released) under § 1226(a) and are eligible for release on bond, unless 

14
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they were initially detained pursuant to § 1225(b)(1) or (b), or were detained under § 1226(c) or § 

1231. 

64. | Nonetheless, Respondents have adopted a policy and practice of applying § 

1225(b)(2) to noncitizens like Petitioner who is not arriving in the United States, was not arrested 

near the international border, and has made no application for admission. 

65. Respondents have failed to articulate reasoned explanations for their decisions, 

which represent changes in the agencies’ policies and positions; have considered factors that 

Congress did not intend to be considered; have entirely failed to consider important aspects of the 

problem; and have offered explanations for their decisions that run counter to the evidence before 

the agencies. 

66. The application of § 1225(b)(2) and Matter of Yajure Hurtado to Petitioner is 

arbitrary, capricious, and not in accordance with law, and as such, it violates the APA. See 5 U.S.C. 

§ 706(2). Further, their refusal to provide him with a bond hearing violates § 706(1) of the APA. 

COUNT V 
Violation of the APA -- 

Impermissible Retroactive Application of New Legal Interpretation 

67. Petitioner re-alleges and incorporates herein by reference every allegation set forth 

in the preceding paragraphs. 

68. The APA provides that a “reviewing court shall . . . hold unlawful and set aside 

agency action, findings, and conclusions found to be . . . arbitrary and capricious, an abuse of 

discretion, or otherwise not in accordance with law.” 5 U.S.C. § 706(2)(A). 

69. Respondents adopted a new interpretation of the INA and its regulations in Matter 

of Yajure Hurtado, 29 1&N Dec. 216 (BIA 2025) and Matter of O. Li, 29 I&N Dec. 66 (BIA 2025). 

Prior to these BIA decisions, Respondents interpreted and applied the INA detention and release 

15
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scheme to empower Respondents to detain and release or afford a bond hearing before an 

immigration judge to most people who entered without inspection, unless their criminal history 

rendered them ineligible. This was accomplished under § 1226(a). 

70. The retroactive application of Matter of Yajure Hurtado is arbitrary, capricious, and 

not in accordance with law, and as such, it violates the APA. See 5 U.S.C. § 706(2). 

COUNT VI 
Violation of the Administrative Procedure Act 

Contrary to Law and Arbitrary and Capricious Agency Policy 
Failure to Adhere to Prior Published Precedent 

71. Petitioner re-alleges and incorporates herein by reference every allegation set forth 

in the preceding paragraphs. 

72. The APA provides that a “reviewing court shall . . . hold unlawful and set aside 

agency action, findings, and conclusions found to be . . . arbitrary and capricious, an abuse of 

discretion, or otherwise not in accordance with law.” 5 U.S.C. § 706(2)(A). 

73. The Executive Office for Immigration Review (EOIR) is an adjudicatory body that 

functions much like the federal court system. The immigration court renders decisions on legal 

issues concerning a noncitizens removability, eligibility for relief and fitness for bond. The BIA 

reviews decisions and from time-to-time issues precedential decisions. 

74, The parties expect the BIA and the immigration courts to apply faithfully Supreme 

Court, circuit court, and BIA precedent as well as decision-making principles that ensure 

consistency and predictability in deciding cases. The rule of orderliness is one such principle that 

circuit courts and district courts apply. Under the rule of orderliness, “one panel of [the circuit] 

court may not overturn another panel’s decision, absent an intervening change in law, such as by 

a statutory amendment, or the Supreme Court, or [the] en banc court.” Mercado v. Lynch, 823 F.3d
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276, 279 (Sth Cir. 2016). This rule is also applied by the district courts. See Silo Rest. Inc. v. Allied 

Prop. & Cas. Ins. Co., 420 F. Supp. 3d 562, 575-76 (W.D. Tex. 2019). 

75. The EOIR has acknowledged that it does not abide by the rule of orderliness. The 

EOIR calls it the “prior-panel-precedent” rule. See EOIR Policy Memoranda (PM) 25-34 (July 3, 

2025) found at https://www.justice.gov/eoir/media/1406956/dl?inline. The EOIR acknowledges 

that the functional equivalent of the rule of orderliness exists in its regulations and in narrow 

circumstances, one panel can overrule an earlier panel if a majority of the permanent Board 

members vote to reject the earlier decision. 8 C.F.R. § 1003.1(g)(3). Nevertheless, there is no rule 

or guidance for immigration courts for resolving conflicts between prior BIA precedents or which 

BIA precedent to follow. EOIR PM 25-34 at 2. 

76. Instead, EOIR instructs immigration judges to essentially “try their best.” Jd. at 4. 

“Until the Board or the Attorney General resolves any conflicts in Board precedent... or adopts a 

clear rule regarding which precedent should control when there is a conflict, Immigration Judges 

will have to apply their best judgment and traditional legal tools or methods of analysis in order to 

adjudicate cases before them where Board precedent is in conflict.” Jd. The rule of orderliness thus 

does not control. 

77. Prior BIA precedent requires application of Matter of Cabrera-Fernandez, 28 1&N 

Dec. 747 (BIA 2023) and Matter of Akhmedov, 29 I&N Dec. 166 (BIA 2025). 

78. The disregard of the rule of orderliness and application of § 1225(b)(2) to Petitioner 

are agency actions that are arbitrary, capricious, and not in accordance with law, and as such, they 

violate the APA. See 5 U.S.C. § 706(1) and (2). 

PRAYER FOR RELIEF 

WHEREFORE, Petitioner prays that this Court grant the following relief: 

17
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1, Issue an Order declaring that Mr. Nunez Soto is detained under 8 U.S.C. § 1226(a); 

2. Issue an Order declaring that application of 8 U.S.C. § 1225(b)(2) Mr. Nunez Soto is 

unlawful, arbitrary, capricious and contrary to law; 

3. Issue an Order declaring that application of 8 U.S.C. § 1225(b)(2) to Mr. Nunez Soto 

violates the INA; 

4. Issue an Order declaring that application of 8 U.S.C. § 1225(b)(2) to Mr. Nunez Soto 

violates his due process rights; 

5. Issue an order instructing Respondents to release Petitioner or, alternatively, grant 

him a bond hearing before an immigration judge. 

6. Award Petitioner reasonable costs and attorney’s fees under the Equal Access to 

Justice Act (“EAJA”), as amended, pursuant to 28 U.S.C. § 2412.; and, 

7. Grant any other relief which this Court deems just and proper. 

Dated: December 31, 2025 Respectfully submitted, 

_4s/ Tomas P. Osuna 
Tomas P. Osuna 
Diez & Osuna, Attorneys 

P.O. Box 12089 
San Antonio, TX 78212 

Phone: (210) 667-2002 
SBN: 241-184-86 
tom.osuna@hotmail.com 

ATTORNEY FOR PLAINTIFF-PETITIONER
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VERIFICATION OF COUNSEL 

I, Tomas P. Osuna, hereby certify that I am familiar with the case of the named Petitioner 

and that the facts as stated above are true and correct to the best of my knowledge and belief. 

4s/ Tomas P. Osuna 
Tomas P. Osuna 

19
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EXHIBIT A
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DEPARTMENT OF HOMELAND SECURITY 

NOTICE TO APPEAR 

In removal proceedings under section 240 of the Immigration and Nationality Act: 
Oe 

File So 
In the Matter of: 

Respondent: Nunez-Soto, Roberto currently residing at: 

Karnes County Immigration Processig Center, 409 FM 1144, Karnes City, TX 78118 (830) 254-2500 

(Number, street, city, state and ZIP code) (Area cade and phone number) 

[_] You are an arriving alien. 

You are an alien present in the United States who has not been admitted or paroled. 

|_| You have been admitted to the United States, but are removable for the reasons stated below. 

The Department of Homeland Security alleges that you: 

1) You are not a citizen or national of the United States; 
2) You are a native of MEXICO and a citizen of MEXICO; 

You arrived in the United States at or near Laredo, TX on or about 12/16/2016; 

You were not then admitted or paroled after inspection by an Immigration Officer. 

On the basis of the foregoing, it is charged that you are subject to removal from the United States pursuant to the 
following provision(s) of law: 

Section 212(a)(6)(A)(i) of the Immigration and Nationality Act, as amended, in that you are an alien present in the United 
States without being admitted or paroled, or whc arrived in the United States at any time or place other than as designated 
by the Attomey General. 

C] This notice is being issued after an asylum officer has found that the respondent has demonstrated a credible fear of 
persecution or torture. 

[_] Section 235(b)(1) order was vacated pursuant to: [_] 8CFR 208.30 [] 8CFR 235.3(b)(5)(iv) 

YOU ARE ORDERED to appear before an immigration judge of the United States Department of Justice at: 

566 VETERAN DR, STE 101, PEARSALL, TX, 78061 

(Complete Addrass of Immigration Court, including Room Number, if any) 

on January 21,2026 _ at 9:00:00 am to show why you shou fot be remayed from the United States based on the 
(Date) (Time) Km 

charge(s) set forth above. ivel, Gabriel, SDDO 
(Signature and Title of Issuing Officer) 

Date: December 8, 2025 Karnes City, TX 

(City and State) 

DHS Form !-862 (6/22) 
: Page 1 of 3 
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s Notice to Respondent 
Warning: Any statement you Make may be used against you in removal proceedings. 
Allen Registration: This co, YX Py Of the Notice to Appear served upon you is evidence of your alien registration while you are in removal proceedings. 

‘OU are required to carry it with you at all times. 

Representation: If you so choose, you may be represented in this proceeding, at no expense to the Government, by an attomey or other individual 
authorized and qualified to represent persons before the Executive Office for Immigration Review, pursuant to 8 CFR 1003.16. Unless you so 
fequest, no hearing will be scheduled earlier than ten days from the date of this notice, to allow you sufficient time to secure counsel. A list of 
qualified attorneys and organizations who may be available to represent you at no cost will be provided with this notice. 
Conduct of the hearing: At the time of your hearing, you should bring with you any affidavits or other documents that you desire to have considered 
in connection with your case. If you wish to have the testimony of any witnesses considered, you should arrange to have such witnesses present at 
the hearing. At your hearing you will be given the opportunity to admit or deny any or all of the allegations in the Notice to Appear, including that you 
are inadmissible or removabie. You will have an opportunity to present evidence on your own behalf, to examine any evidence presented by the 
Government, to abject, on proper legal grounds, to the receipt of evidence and to cross examine any witnesses presented by the Government. At the 
conclusion of your hearing, you have a right to appeal an adverse decision by the immigration judge. You will be advised by the immigration judge 
before whom you appear of any relief from removal for which you may appear eligible including the privilege of voluntary departure. You will be given 
a reasonable opportunity to make any such application to the immigration judge. 

One-Year Asylum Application Deadline: If you believe you may be eligible for asylum, you must file a Form 1-589, Application for Asylum and for 

Withholding of Removal. The Form I-589, Instructions, and information on where to file the Form can be found at www,uscis.gov/i-589. Failure to file 

the Form 1-589 within one year of arrival may bar you from eligibility to apply for asylum pursuant to section 208(a)(2)(B) of the Immigration and 

Nationality Act. 

Failure to appear: You are required to provide the Department of Homeland Security (DHS), in writing, with your full mailing address and telephone 

number. You must notify the Immigration Court and the DHS immediately by using Form EOIR-33 whenever you change your address or telephane 

number during the course of this proceeding. You will be provided with a copy of this form. Notices of hearing will be mailed to this address. If you do 

not submit Form EOIR-33 and do not otherwise provide an address at which you may be reached during proceedings, then the Goverment shall not 
be required to provide you with written notice of your hearing. If you fail to attend the hearing at the time and place designated on this notice, or any 

date and time later directed by the Immigration Court, a removal order may be made by the immigration judge in your absence, and you may be 

arrested and detained by the DHS. 
Mandatory Duty to Surrender for Removal: If you become subject to a final order of removal, you must surrender for removal to your local DHS 
office, listed on the internet at http://www, ice.govicontactero, as directed by the DHS and required by statute and regulation. Immigration 
regulations at 8 CFR 1241.1 define when the removal order becomes administratively final. If you are granted voluntary departure and fail to depart 
the United States as required, fail to post a bond in connection with voluntary departure, or fail to comply with any other condition or term in 
connection with voluntary departure, you must surrender for removal on the next business day thereafter. If you do not surrender for removal as 
required, you will be ineligible for all forms of discretionary relief for as long as you remain in the United States and for ten years after your departure 
or removal. This means you will be ineligible for asylum, cancellation of removal, voluntary departure, adjustment of status, change of nonimmigrant 
status, registry, and related waivers for this period, If you do not surrender for removal as required, you may also be criminally prosecuted under 
section 243 of the Immigration and Nationality Act. 

U.S. Citizenship Claims: If you believe you ara a United States citizen, please advise the DHS by calling the ICE Law Enforcement Support Center 
toll free at (855) 448-6903. 
Sensitive location: 
described in 8 U.S. 

To the extent that an enforcement action leading to a removal proceeding was taken against Respondent at a location 
. § 1229(e)(1), such action complied with 8 U.S.C. § 1367. 

Upon Information and belief, the language the alien understood is Spanish 

Request for Prompt Hearing 

To expedite a determination in my case, | request this Notice to Appear be filed with the Executive Office for Immigration Review as soon as 
possible. | waive my right to a 10-day period prior to appearing before an immigration judge and request my hearing be scheduled. 

Before: 

(Signature of Respondent) 

Date: 
(Signature and Title of Immigration Officer) 

Certificate of Service 

This Notice To Appear was served on the respondent by me on December 8, 2025 , in the following manner and in compliance with section 
239(a)(1) of the Act. 

inperson [J by certified mail, returned receipt # requested [_] by regular mail 
(J attached is a credible fear worksheet. 

Attached is a list of organization and attorneys which provide free legal services. 

The alien was provided oral notice in the Spanish language of the time and place of his or her hearing and of the 
consequences of failure to appear as provided in section 240(b)(7) of the Act. 

7% in I NV az GAla LA O. Abajingin; Deportation Officer 
v (Signature of Respondent if Pérsonally Served) (Signature and Tite of officer) 

DHS Form |-862 (6/22) 
P: age 2 of 3
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Authority: 
The Department of 
Citizenship and tm 
and 290 of the imi 

Honmatend Security through U.S. Immigration and Customs Enforcement (ICE), U.S Customs and Border Protection (CBP), and U.S. 
nmigration Services (USCIS) are authorized to collect the information requested on ths form pursuant to Sections 103, 287, 239, 240, 

igration and Nationality Act (INA), as amended (8 U.S.C. 1103, 1229, 1229a, and 1360), and the regulations issued pursuant thereto. 

Purpose: 

ae nd asked to sign and date this Notice to Appear (NTA) as an acknowledgement of personal receipt of this notice. This notice, when filed with 
.S. Department of Justice’s (DOJ) Executive Office for Immigration Review (EOIR), Initiates removal proceedings. The NTA contains information 

regarding the nature of the proceedings against you, the legal authority under which proceedings are conducted, the acts or conduct alleged against you 
to be in violation of law, the charges against you, and the statutary provisions alleged to have been violated. The NTA also includes information about 
the conduct of the removal hearing, your right to representation at no expense to the government, the requirement to inform EOIR of any change in 
address, the consequences for failing to appear, and that generally, if you wish to apply for asylum, you must do so within one year of your arrival in the 
United States. If you choose to sign and date the NTA, that information will be used to confirm that you received It, and for recordkeeping. 

Routine Uses: 
For United States Citizens, Lawful Permanent Residents, or individuals whose records are covered by the Judicial Redress Act of 2015 (5 U.S.C. § 552a 

note), your information may be disclosed in accordance with the Privacy Act ‘of 1974, 5 U.S.C. § 552a(b), including pursuant to the routine uses 

published in the following DHS systems of records notices (SORN): DHS/USCIS/ICE/CBP-001 Alien File, Index, and National File Tracking System of 

Records, DHS/USCIS-007 Benefit information System, DHS/ICE-011 Criminal Arrest Records and Immigration Enforcement Records (CARIER), and 

DHS/CE-003 General Counsel Electronic Management System (GEMS), and DHS/CBP-023 Border Patrol Enforcement Records (BPER). These 

SORNs can be viewed at https:/Mwww dhs, gov/system-records-notices-soms. When disclosed to the DOu's EOIR for immigration proceedings, this 

information that is maintained and used by DOJ is covered by the following DOJ SORN: EOIR-001, Recards and Management Information System, or 

any updated or successor SORN, which can be viewed at hilns:/Avww justice. gov/ancl/doj-systems-records. Further, your information may be disclosed 

pursuant to routine uses described in the abovementioned DHS SORNs or DOJ EOIR SORN to federal, state, local, tribal, territorial, and foreign law 

enforcement agencies for enforcement, investigatory, litigation, or other similar purposes. 

For all others, as appropriate under United States law and DHS policy, the information you provide may be shared internally within DHS, as well as with 

federal, state, local, tribal, territorial, and foreign law enforcement; other government agencies; and other parties far enforcement, investigatory, litigation, 
or other similar purposes. 

Disclosure: 
Providing your signature and the date of your signature is voluntary. There are no effects on you for not providing your signature and date; however, 
removal proceedings may continue notwithstanding the failure or refusal to provide this information. 

DHS Form |-862 (6/22) 

Page 3 of 3
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http://www. justice.gov/eoir/list-pro-bono-legal-service-providers 

San Antonio Immigration Court 

San Antonio, Texas 
American Gateways* 

American Gateways — Austin: 
314 E. Highland Mall Blvd., Suite 501 
Austin, TX 78752 
Tel: (512) 478-0546 
Fax: (512) 387-2650 

American Gateways — San Antonio Extension Office: 

2300 W. Commerce Street, Suite 313 

San Antonio, TX 78207 

Tel: (210) 521-4768 
Fax: (210) 625-6797 

American Gateways — Waco Extension Office: 

2323 Columbus Avenue, Suite C 

Waco, TX 76701 

Tel: (254) 230-0382, Ext. 264 or (737) 837-7016 
Fax: (512) 387-2650 

www.americangateways.org, 

RAICES* 

Refugee and Immigrant Center for Education and 
Legal Services 

1305 N. Flores 
San Antonio, TX 78212 
Tel: (210) 222-0964 
Fax: (210) 212-4856 

www. raicestexas.org 

Will represent aliens in asylum cases 

© RAICES Pearsall Hotline: 1 (800) 409-2893 

Texas RioGrande Legal Aid, Inc.* 

1111 N. Main Ave 

San Antonio, TX 78212 

Tel: (956) 996-8752 
Tel: (833) 329-8752 (toll-free) 
Fax: (956) 591-8752 

www.trla.org 

University of Texas School of law 

Immigration Clinic* 

727 East Dean Keeton Sheet 

Austin, TX 78705-3299 

Tel: (512) 232-1292 
Fax: (512) 232-0800 
www.law.utexas.edu/clinics/immigation 

St. Mary's University School of Law Immigration 

and Human Rights Clinic* 

2507 NW 36th Street 
San Antonio, TX 78228 
Tel: (210) 431-5714 
Fax: (210) 431-5700 

American Bar Association Detention and LOP 

Information Line** 

immcenter@americanbar.org 

https://www.americanbar.org/groups/public_interest/ 

immigration/ 

* Pro se case assistance for detained 

respondents only 

Dial 2150# from the detention center 

To contact on behalf of a detained individual, 

email immcenter@americanbar.org. 

The American Bar Association Commission on 

Immigration Detention and LOP Information Line is 

not available to provide free legal services for 

noncitizens scheduled for Credible Fear Interviews 

and/or Asylum Merits Interviews 

Individuals must contact the providers on this list directly to request legal services. Although the providers on this list offer 
pro bono (free) legal representation, they may not have the capacity at this time to accept new cases. 

Disclaimer: As required by 8 C.F.R. § 1003.61, the Executive Office for Immigration Review (EOIR), Office of the Director, 
maintains a list of organizations and attorneys qualified under the regulations who provide pro bono or free legal services. 
The information posted on the list [s provided to EOIR by the Providers. EOIR does not endorse any of these organizations or 
attorneys. Additionally, EOIR does not participate in, nor is it responsible for, the representation decisions or performance of 
the organizations or attorneys.


