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HI. FACTUAL AND PROCEDURAL BACKGROUND

Mr. Esquivel is a 49-year-old native and citizen of Mexico. He first entered the
United States without inspection in approximately 1992, Administrative Record (*AR™)
1136 He i
AR 778. He suffers from Major Depressive Disorder with psychotic features,
Schizophrenia, Paranoid type, Post Traumatic Stress Disorder, permanent memory ioss,
and chronic headaches. AR 135, 193-196.

On August 13, 1999, Mr. Esquivel pled guilty in the United States District Court
for the Western District of Washington to one count of possession of cocaine with intent
to distribute in violation of 21 U.S.C. §8§ 841(a), 84 1(b)(1)(C). Although the sentencing
guideline range was 37 to 48 months, the court granted a downward departure based on

substantial assistance and imposed a 30-month sentence. AR 995-981. He was removed

to Mexico in approximately 2000.
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746 (1987), or in special and narrow nonpunitive circumstances supported by a distinet
justification outweighing the individual’s liberty interest, Foucha v. Louisiana, 504 U S,
71, 80 (1992}. Such circumstances exist only where detention rests on a special
justification, such as harm-threatening mental illness, Kansas v. Hendricks, 521 U.S. 346,
356 (1997}. Outside those tightly confined contexts, civil detention that inflicts serious
harm without advancing its regulatory justification violates substantive due process.

Mr. Esquivel is not detamned pursuant to any civil commitment statute and is not
being confined because of mental illness. He remains in immigration custody solely by
virtue of a final order of removal. Under Zadvydas, however, detention imposed for
removal purposes becomes unconstitutional once it no longer advances removal and
instead inflicts serious harm. Id. at 690. Where detention exacerbates severe mental
iliness and no longer bears a reasonable relation to its regulatory purpose, it falls outside
the narrow circumstances the Constitution permits.

Consistent with these principles, the Ninth Circuit applies an objective deliberate
indifference standard to civil detainee claims involving medical care and safety. Gordon
v. County of Orange, 888 F.3d 1118, 1124 to 1125 (9th Cir. 2018). Due process is
violated where officials make an intentional decision regarding conditions of
confinement, the conditions place the detainee at substantial risk of serious harm,

reasonable measures are not taken to abate that rigk, and the failure results in injury.

These conditions are present here. Mr. Esquivel is a post-final-order civil

12
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related cases forbid,

Under the Fifth Amendment, civil detention that becomes excessive, medically
dangerous, and unrelated to s regulatory purpose is unconstitutional. Here, continued
detention no longer serves removal, is unnecessary 1o protect the public, and places Mr.
Esquivel’s life in immediate jeopardy. Even assuming arguendo that statutory detention
authority exists, substantive duc process independently requires his immediate release.

. Procedural Due Process

The Fifth Amendment’s Due Process Clause applies to all persons within the
United States, including noncitizens in civil immigration custody. Zadvydas v, Dunvis, 533
U.S. 678, 693 (2001} At its core, procedural due process requires notice and a
meaningful opportunity to be heard before the govemnment deprives a person of physical
berty. Mathews v. Eldridge, 424 U.S. 319,333 {19763

When the government confers conditional Iiberty and permits a person to live in
the community, that liberty may not be withdrawn without constitufionally adeguate
process. In Morrissey v. Brewer, 408 UK. 471, 482 {1972}, the Supreme Court held that
revocation of conditional liberty inflicts 2 “grievous loss” and therefore requires notice
and a hearing before liberty is terminated. Although Morrissey srose in the parole context,

its core teaching is procedural; once the government authorizes a person to live at liberty

subject to conditions, that liberty may not be extinguished summarily.

Here, following entry of a final order of removal in 201 7. the government released

i
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Mr. Esquivel mio the community under supervision. He remained at hberty for years,
comptlied with all reporting requirements, and committed no new crimes. On August 13,
2025, he appeared as required for a routine ICE check-in. Without advance notice,
without any writien explanation, without an opporfunity to coniest the basis for
revocation, and without any pre-deprivation hearing, ICE took him into custody on the
spot.

That seizure extinguished years of uninterrupted conditional liberty in a single
minnent, At the time of arrest, the government offered no justification beyond the
existence of a prior removal order. ICE did not ailege any violation of supervision,
identify any new criminal conduct, make any finding of flight risk, or claim any
emergency or danger o the community, [t arrested him first and provided no process at all
before depriving him of liberty.

Procedural due process is not satisfied by after-the-fact justification where the
government bypasses constitutionally required pre-deprivation safeguards. Under
Mathews, due process requires notice and an opportunity to be heard before hiberty is
taken where the deprivation is severe and the risk of error is hi gh. Summary arrest
without prior process is permissible only where true exi gent circumstances exist, No such
circumstances were present here.

The absence of exigency is underscored by what the government knew at the time

of re-arrest. Mr. Esquivel has a documented history of severe mental iliness, ingl uding
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hearing, the resulting defention is constitutionally tainted from %% inception. The
appropriate remedy is not delayed administrative review, but release from custody
obtained in violation of dug process.

Because Mr. Esquivel's was rearrested without constitutionally sufficient
procedure, his present custedy independently violates procedural due process and
provides a separate and sufficient basis for immediate release,

D, Statutorv Limits on Continued Detention

Assuming arguendo that the government asseris Petitioner’s custody is authorized
under 8 USL. § 1231 by virtue of an outstanding final order of removal, continued
detention nevertheless exceeds the limits of that statute as construed by the Supreme
Court. Section 123 1{a}{ 1} establishes a ninety-day “removal period” during which the
government is directed to effectuate removal and during which detention is mandatory.
The statute provides that the removal period begins on the latest off {1} the date the order
of removal becomes administratively final; (23 if the order is sudicially reviewed and a
court orders a stay, the date of the court’s final order; or {3) if the noncitizen is detained
or confined for non-immigration reasons, the date of release from that confinement, &
US.C § 12311 1B The final order of removal itself remains legally operative unless
and until it is executed or vacated,

Here, the government did not effectuate removal during the ninety-day removal

period triggered by the finality of Petitioner’s removal order. Once that penad clapsed
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These concerns apply here. Mr. Esguivel has been defained since Augast 2025 and
remains conlfined. He suffers from severe mental illness, including schizophrenia, major
depressive disorder with psychotic features, and post-traumatic siress disorder, and has
experienced recent suicidal deation requiring suicide observation in ICE custody. Mr.
Haquivel's Petition for Review and Motion for Stay of Removal remain pending before
this Court, and removal therefore remains subject 1o ongoing judicial review,

Absent transier, the custody component of this matter would lack a forum for
prompt adjudication while Petitioner remains detained, notwithstanding the serious and
engoing harm reflecied i the record. Section 1631 is designed to prevent such gaps in
judicial review. As this Court has explained, transfer is ordinarily appropriate because
“normally dismissal of an action that could be brought elsewhere is ‘time-consuming and

justice-defeating,”” Cruz-dguilera v. INS, 245 F.3d 1070, 1074 {9th Cir, 2001

Accordingly, if the Court concludes that permanent custody relief should proceed
through habeas corpus under 28 US.C. § 2241, the custody component of this motion
should be transferred to the United States District Court for the Western District of
Washington pursuant to § 1631, while this Court retains jurisdiction over the pending

Petition for Review and Motion for Stay of Removal,
V. CONCLUSION
This case presents an urgent risk of irreparable harm, Mr. Eszquivel is a civil

immigration detainee with severe mental illness who was summarily re-arrested at 2
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