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redetermination (i.e. bond hearing) with an Immigration Judge (<IJ=). 

issued an internal Interim Guidance (<Policy=) 
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1226(a). On September 5, 2025, the Board of Immigration Appeals (<BIA=) issued a decision in 

with DHS’ position.

DHS’ 

DHS’ Policy has DHS’ own interpretation of 

rejected DHS’

noncitizens’ due process rights
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(<EOIR=)

<DHS=) 

<NTA=) at that 
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of the Illegal Immigration Reform and Immigrant Responsibility Act (<IIRIRA=) of 1996, Pub. 

3 3 3 3

aken Riley Act (<LRA=)
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were not deemed <arriving= were entitled to a custody hearing before an IJ or other hearing 

1226(a) simply <restates= the detention authority previously found at 

stating that <[t]his 

ment’s legal interpretation while additional operational guidance is developed.= The 

memo further stated DHS’ new position with regard to custody determinations as follows

An <applicant for admission= is an alien present in the United States who has not been 

. These aliens are also ineligible for a custody redetermination hearing (<bond 



hearing=) before an immigration judge and may not be released for the duration of their 

treated in the same manner that <arriving aliens= have historically been treated.

release on bond. Conversely, according to DHS <[t]he only aliens eligible for a custody 

.= 

https://www.aila.org/ice-memo-interim-guidance-regarding-detention-authority-for-applications-for-admission
https://www.aila.org/ice-memo-interim-guidance-regarding-detention-authority-for-applications-for-admission


DHS’ unlawful custody determination that Petitioner is 

Petitioner’s right to substantive due process of law afforded 

4

4

Respondents have violated Petitioner’s due process 

Violation of Petitioner’s Procedural Due Process Rights



Petitioner <

.= 

the second factor, erroneous deprivation of Petitioner’s liberty is 
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Declare that Petitioner’s continued detention violates the Immigration and Nationality 

Grant Equal Access to Justice Act (<EAJA=) fees and costs; and




