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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS

EL PASO DIVISION
FRANYER FERNANDEZ SIRA, )
Petitioner, )
v, ) No 3:25-¢cv-00666-DCG

)

)

KRISTI NOEM, in her official capacity as )
Secretary, U.S. Department of Homeland )
Security et. al. )
Respondent, )

REPLY MEMORANDUM

NOW COMES, the Petitioner, and presents this reply memorandum to the respondent’s
opposition memorandum, in support the petitioner states as follows:
JURISDICTION

Section 1252(b)(9) provides that the Court of Appeals is the exclusive forum for “judicial review of
all questions of law . . . including interpretation and application of statutory provisions . . . arising from any
action taken . . . to remove an alien from the United States.” 8 U.S.C. § 1252(b)(9). Petitioner challenges the
legality of his detention and not actions arising from a decision to remove Petitioner from the United
States. The Supreme Court has stated that § Section 1252(b)(9) “does not present a jurisdictional bar”
where petitioners are “not asking for a review of an order removal; they are not challenging the decision to
detain them in the first place or to seek removal; and they are not even challenging any part of the process by
which their removability will be determined.” Jennings v. Rodrigeuz, 583 U.S. 281, 294 (2018). Petitioner is
not challenging the underlying removal proceedings in the habeas petition, rather petitioner asserts he is
being unlawfully detained under the mandatory detention framework of Section 1225(b), as opposed to
the discretionary one under 8 U.S.C. §1226(a). Section 1252(g) provides that “no court shall have

Jurisdiction to hear any cause or claim by or on behalf of any alien arising from the decision or action by
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the Attorney General to commence proceedings, adjudicate cases, or execute removal orders against any
alien under this chapter.” 8 U.S.C. § 1252(g). Petitioner is not challenging the “commence[ment]” of
removal proceedings, the “adjudication” of his case, or the “execut{ion] of removal orders against him,

Petitioner is challenging the unlawful nature of his detention without a bond hearing.
Statufory and Regulatory Basis for Petitioner’s Parole and Recent Detention

Here, Petitioner entered the United States at a port of entry and was subsequently paroled into
the United States under 8 U.S.C. § 1182(d)(5)(A). (Dkt !, Exhibit 1, Exhibit 2), Petitioner also filed
a Form 1-589 Application for Asylum and Withholding Removal, which remains pending, (Dkt 1,
Exhibit 3). The INA “establishes the framework governing noncitizens’ entry into and removal from
the United States, with regulations promulgated by the enforcing agencies providing further
governance.” Y-Z-L-H v. Bostock, 792 F. Supp. 3d 1123, 1132 (D. Or., 2025). “Noncitizens who arrive
at a port of entry without a visa or other entry document, like Petitioner, are deemed ‘inadmissible’
under 8 U.S.C. § 1182(a)(7)” due to their lack of entry documents. /d. at 1132 & n.7 (noting that
“[d]epending on the circumstances, other categories of inadmissibility may also apply, but § 1 182(a)(7)
applies for noncitizens without proper documentation”). Once a noncitizen is deemed inadmissible,
“the immigration officer must order the noncitizen’s removal unless the noncitizen indicates an
intention to apply for asylum or fear of prosecution.” 7d. (citing 8 U.S.C.§ 1225(b)(1)(A)(i)). The
government may place the noncitizen into expedited removal proceedings, see 8 U.S.C. § 1225(b)(1),
or the government may place the noncitizen into regular removal proceedings under 8 U.S.C. §
1229(a). See Y-Z-L-H, 792 F. Supp. 3d at 1132-33 (citing 8 U.S.C. § 1225(b)}(2)).

Section 1225(b)(2)(A) provides that “in the case of an alien who is an applicant for admission,
if the examining immigration officer determines that an alien seeking admission is not clearly and

beyond a doubt entitled to be admitted, the alien shall be detained for a proceeding under section 1229a
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of this title.” 8 US.C. § 1225(b)(2)(A). However, “applicants for admission may be temporarily
released on parole [into the United States] ‘for urgent humanitarian reasons or significant public
benefit,”” as set forth in 8 U.S.C. § 1182(d)(5)(A). Jennings v. Rodriguez, 583 U.S. 281, 288 (2018)
(quoting 8 U.S.C. § 1182(d)(5)(A)). The decision to grant parole pursuant to 8 U.S.C. § 1182(d)(5)(A)
is determined “on a case-by-case basis.” 8 U.S.C. § 1182(d)(5)(A). Then, “when the purpose of the
parole has been served,” § 1182(d)(5)(A) provides that “the alien shall forthwith return or be returned
to the custody from which he was paroled and thereafter his case shall continue to be dealt with in the
same manner as that of any other applicant for admission to the United States.” Jennings, 583 U.S, at
288 (quoting 8 U.S.C. § 1182(d)(5)(A)). To terminate the previously granted parole, the agency must
comply with the applicable regulatory and statutory requirements. As set forth in 8 C.F.R. §
212.5(e)(2)(1), which governs the “[tlermination of parole,”

In cases not covered by paragraph (e)(1) of this section, upon accomplishment of the

purpose for which parole was authorized or when in the opinion of one of the officials

listed in paragraph (a) of this section, neither humanitarian reasons nor public benefit

warrants the continued presence of the alien in the United States, parole shall be

terminated upon written notice to the alien and he or she shall be restored to the status

that he or she had at the time of parole.
8 C.FR. § 212.5(e)(2)(i}. That is, “[ulnder the governing regulation, [§ 1182(d)(5)(A)] parole may be
terminated only if the purpose of parole is accomplished, or humanitarian reasons and the public benefit no
longer warrant parole,” Loaiza Arias v. LaRose, No, 3:25-cv-02595-BTM-MMP, 2025 WL 3295385, at
*3 (S.D. Cal. Nov. 25, 2025) (citing 8 C.F.R. § 212.5(e)). The Respondents have failed to follow the
applicable statutory and regulatory provisions to terminate Petitioner’s parole. Cf Coal. for Humane
Immigrant Rts. v. Noem, No. 25-cv-872 (IMC), 2025 WL 2192986, at *2 (D.D.C. Aug. 1, 2025) (holding
that the government failed to follow the applicable statutory and regulatory provisions and that paroled

noncitizens cannot be subject to expedited removal proceedings); Salgado Bustos v. Raycraft, No. 25-

13202, 2025 WL 3022294, at *5-7 (E.D. Mich. Oct. 29, 2025) (same); E.V. v. Raycraft, No. 4:25-cv-
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2069, 2025 W1, 2938594, at *10 (N.D. Ohio Oct. 16, 2025) (same). Petitioner was granted parole pursuant

to 8 U.S.C, § 1182(d)(5)(A), which provides for parole into the United States “for urgent humanitarian
reasons or significant public benefit.” 8 U.S.C. § 1182(d)(5)(A); (see id.) Petitioner filed a Form 1-589
Application for Asylum and Withholding Removal, which remains pending. (Dkt 1, Exhibit 3) Thus, when
Petitioner was recently arrested and detained, Petitioner was still seeking asylum, (See id.) There is nothing
to suggest that the humanitatian reason or public benefit that justified Petitioner’s parole no longer applies.
Further, district courts that have addressed the termination of § 1182(d)(5)(A) parole “have
found that just as a grant of parole requires an individualized review, revocation of parole requires a
case-by-case assessment to comply with the statute,” and the Court finds the reasoning in these non-
binding cases to be persuasive. Mata Velasquez v. Kurzdorfer, 794 F. Supp. 3d 128, 146 (W.D.N.Y.
2025) (citations omitted) (addressing this issue, and granting the petitioner’s motion for preliminary
injunction and ordering that the petitioner be released); see, e.g., ¥-Z-L-H, 792 F. Supp. 3d at 1137~
47 (addressing this issue, and granting the petitioner’s habeas petition and ordering that the petitioner
be released from custody); Loaiza Arias, 2025 WL 3295385, at *2-4 (same); Noori v. LaRose, No.
25-cv-1824-GPC-MSB, 2025 WL 2800149, at *10-13 (S.D. Cal.Oct. 1, 2025) (same); Munoz
Maleranov. Arteta,No. 25 CIV. 6137 (ER), ---F. Supp.3d  ,2025 W1, 2630826, at ¥*14-17(S.D.N.Y.
Sept. 12, 2025) (same); Gabriel B.M. v. Bondi, No. 25-cv-4298 (KMM/EMB), 2025 WL 3443584, at
*6-7 (D. Minn. Dec. 1, 2025) (addressing this issue, and granting the petitioner’s request for a
preliminary injunction and ordering the petitioner’s release from custody); Orellana v. Francis, No.
25-cv-04212 (OEM), 2025 WL 2822640, at ¥2-3 (E.D.N.Y. Oct. 3, 2025) (addressing the issue in the
context of a motion for reconsideration filed by the respondents, and affirming the court’s grant of
habeas relief to the petitioner and the court’s order to release the petitioner). Buf see Doe v. Noem, 152
F.4th 272, 278-79, 285 (1st Cir. 2025) (reversing district court’s grant of preliminary relief and

vacating district court’s stay of the termination notice for previously granted parole because “Plaintiffs
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ha[d] not demonstrated a strong likelihood of success in showing that under the statute, the Secretary
must terminate these grants of parole under the [parole] program[s} on an individual basis™). Here, there
is no indication in the record that any such case-by-case determination regarding the revocation of
Petitioner’s parole was made.

There is no indication that Respondents followed the applicable statutory and regulatory
requirements to revoke Petitioner’s parole. If Respondents did not follow the applicable statutory and
regulatory requirements to properly revoke Petitioner’s previously granted parole, then they did not
have the authority to arrest and detain Petitioner, “unless there [wals some other valid reason to arrest
him.” Mata Velasquez, 794 ¥. Supp. 3d at 145; ¢f Norfolk S. Ry. Co. v. U.S. Dep’t of Lab., No, 21-
3369, 2022 WL 17369438, at *6 (6th Cir. Dec. 2, 2022) (discussing that “an agency’s action that fails
to observe the procedures required by its own regulations should be set aside” (citation omitted));
Wilson v. Comm’r of Soc. Sec., 378 F.3d 541, 545 (6th Cir. 2004) (“It is an elemental principle of
administrative law that agencies are bound to follow their own regulations[,] . . . [and] ‘[a]n agency’s
failure to follow its own regulations tends to cause unjust discrimination and deny adequate notice and
conscquently may result in a violation of an individual’s constitutional right to due process.””
(additional internal quotation marks omitted) (quoting Sameena, Inc. v. U.S. Air Force, 147 F.3d 1148,

1153 (9th Cir. 1998))).

Fifth Amendment Due Process Considerations

The Due Process Clause of the Fifth Amendment applies to noncitizens, “whether their presence is

lawful, unlawful, temporary, or permanent.” Zadvydas, 533 U.S. at 693, Government detention in

immigration proceedings may violate that Clause unless “in certain special and narrow nonpunitive

circumstances where a special justification , . . outweighs the individual’s constitutionally protected interest in

avoiding physical restraint.” Id at 690. Courts apply a three-factor balancing test to determine whether a
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violation of procedural due process has occurred: (1) the private interest implicated by the government action;
(2) “the risk of an erroneous deprivation of such interest through the procedures used, and the probable value,
if any, of additional or substitute procedural safeguards;” and (3) “the Government’s interest, including the
function involved and the fiscal and administrative burdens that the additional or substitute procedural
requirement would entail.” Mathewsv. Eldridge, 424 U.8. 319, 334 (1976). Petitioner has a private interest in
release from custody; Respondents’ action creates a substantial risk of an erroneous deprivation of
Petitioner’s interest; and the Government’s interest (including fiscal and administrative burdens) is minimal
here. Finally, the Respondents asserts that Petitioner is subject to mandatorily detention and argues the

Supreme Court has upheld mandatory detention schemes in Demore v. Kim, 538 U.S. 510, 513 (2003)..

In Demorev. Kim, the Supreme Court upheld the constitutionality of § 1226(c), a

mandatory detention provision, on a facial challenge. A facial challenge requires a plaintiff to show that

a statute is “unconstitutional in every conceivable application.”  Foti v. City of Menlo Park, 146 F.3d

629, 635 (9th Cir. 1998). In contrast, an as-applied challenge requires a plaintift to show only that “the

application of the statute to a specific factual circumstance” is unconstitutional. Hoye v. City_of

Oakland, 653 F.3d 835, 857 (9th Cir. 2011). As other courts have explained in considering Demore, its
conclusion that § 1226(c)’s mandatory detentions scheme is constitutional in some of its applications
“does not mean that the Court does not have the power to grant petitions for habeas corpus raising as-

applied constitutional challenges to detention without a bond hearing.” Perera v. Jennings, 598 F. Supp.

3d 736, 744 (N.D, Cal. 2022).. The Supreme Court's decision in Demore along with the 7th Circuit's

decision established that courts are not deprived of jurisdiction by § 1226(¢) to consider constitutional

challenges to mandatory detention provisions. Gonzalez v. O'Connell, 355 F.3d 1010 (7th Cir. 2004). In

Gonzalez an alien was mandatorily detained under § 1226(c) and successfully challenged that section as

unconstitutional. In this matter Petitioner has an as-applied constitutional challenge, the Petitioner argues
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that the Due Process Clause bars the government from re-detaining him after he was granted parole.

CONCLUSION

For the foregoing reasons, this Court should grant Petitioner’s petition for writ of habeas corpus and

an order the Petitioner to be released.

Respectfully Submitted

Dated: December 31, 2025 s/ Alush Kola
1751 South Napervilie Rd
Suite 203
Wheaton, IL 60189
630-407-0200
al@alkolalaw.com




