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UNITED STATES DISTRICT COURT 
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PRELIMINARY STATEMENT 

1. Petitioner MARCOS T, CAMPOS-MELARA, 4 citizen of El Salvador, is detained by 

Respondents at the Aurora Detention Facility in Aurora, Colorado because the Department of 

Homeland Security (DHS) and the Executive Office of Immigration Review (EOIR) illegally 

concluded that he is subject to mandatory detention under 8 U.S.C. § 1225(b). Petitioner seeks relief 

under 28 U.S.C, § 2241, 

2. Petitioner entered the United States without inspection on or about March. 15, 2008 

near McAllen, Texas. Exhibit A (Form 1-862, DHS Notice to Appear). 

3. Petitioner is martied and is the father to three minor children, al] United States citizens. 

Exhibit B (Birth Certificates). 

4, Petitioner and his family reside in Amarillo, Texas where on ‘September 2, 2025 

immigration officials arrested him and, after transit to several deportation detention centers, deposited 

him at the Aurora Detention Facility in Aurora, Colorado, Exhibit C (Form 1-213). Petitioner has no 

criminal history. Exhibit C, p 2 (“CRIMINAL HISTORY: No Criminal History). 

$. Petitioner filed a motion for bond hearing with the Immigration Judge who denied a 

hearing for lack of jurisdiction pursuant to Matter of Yajure Hurtado, 29 1&N Dee. 216, 220 (BIA 

2025), but stated, inthe alternative, “if the Court did have jurisdiction over the respondent's case, the 

Court would find that the respondent is not a flight risk or a danger to the community and would grant 

him a $3000.” Exhibits D-E. 

6. ‘The Department of Homeland Security's election to detain Petitioner is based solely 

upon a single ground of inadmissibility identified in the Notice to Appear: 

You are an alien present in the United States who has not been 

admitted or parole... [and] subject to removal ,.. pursuant to the 

following provisions of law, 212(a)(6)(A)(i) of the Immigration 

and Nationality Act.
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Exhibit A, p 4. 

7. Prior to Septeniber 22, 2025, the government had not elected to detain Petitioner. 

8, On July 8, 2025, DHS introduced a “new policy” instructing all ICE employees to treat 

anyone alleged to be inadmissible under Section 1182(a)(6)(A)(i) as an “applicant for admission” 

subject to the mandatory detention under 8 U.S.C. § 1225(b)(2)(A).. This announcement of the policy 

conceded that it was created “in coordination with the Department of Justice (DOD.”*! This incorrect 

and indefensible interpretation of the Immigration and Nationality Act (“INA”) was endorsed by the 

Board of Immigration Appeals, an arm of the Department of Justice, on September 5; 2025, Matter of 

Yajure Hurtado, 29 1&N Dec. 216, 220 (BIA 2025), The UJ cited Matter of Yajure Hurtado to deny a 

bond hearing to Petitioner. Exhibit E. 

9. Petitioner's detention under 8 U.S.C, § 1225(b)(2)(A) violates the plain language of the 

Immigration and Nationality Act and contradicts basic precepts of statutory construction and legal 

analysis. 

10. A correct reading of the INA would conclude that Section 1225(b)(2)(A) applies to 

recent attivals who are apprehended near the border. It does not apply to individuals, like Petitioner, 

who are accused of entering the country years ago and are arrested more than 100 miles north of the 

U.S.-Mexico border. 

i. ‘The correct reading of the statute is discerned from text, case law, and decades of 

agency practice. Petitioner should not be deemed detained under Section 1225(b)(2) but under Section 

1226(a) and, thus, eligible for bond. Respondents’ interpretation to the contrary is a dangerous 

transgression of the INA, the Administrative Procedure Act, and Due Process. 

' Available at hitps://www.aila.org/library/ice-memo-interim-guidance-regarding-detention- 

authority-for-applications-for-admission. 7
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12. Petitioner seeks a writ of habeas corpus requiring the Respondents to release him 

pursuant to the immigration judge's “if the court had jurisdiction” bond order of $3,000 (Exhibit E) 

or provide an individualized bond hearing within 10 days before an immigration judge. 

CUSTODY 

13. Petitioner is in the physical custody of Respondent John Fabbricatore, Field 

Operations. Director of Denver Immigration and’ Customs Enforcement Office, U.S, Dept. of 

Honieland Security. Petitioner is detained at the Aurora Detention Center, Aurora, Colorado. 

JURISDICTION 

14, This Court has jurisdiction under 28 U.S.C. § 2241 (habeas corpus), 28 U.S.C, § 1331 

(federal question); and Article 1, section 9, clause 2 of the United States 

Constitution (the Suspension Clause). 

1, ‘This Court may grant relief pursuant to 28 U,S.C. § 2241, the Declaratory Judgment 

act, 28 U.S.C. § 2201 et seq., and the All Writs Act, 28 U.S.C. § 1651. 

VENUE 

16, Pursuant to Braden v. 30th Judicial Circuit Court of Kentucky, 410 U.S, 484, 493-500 

(1973), venue lies in the United States District Court for the District of Colorado, Denver Division 

because Petitioner is detained in Arapahoe County, Colorado, within the environs of the Denver 

Division. 

17. Venue is also proper pursuant to 28 U.S.C. § 1391(€) because (a) Respondents are 

employees, officers, and agencies of the United States, and (b) a substantial part of the events or 

omissions giving rise to the claims occurred in the District of Colorado. 

REQUIREMENTS OF 28 U.S.C. § 2243 

18. The Court must grant a petition for writ of habeas corpus or order a respondent to show
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cause forthwith, unless the petitioner is not entitled to relief. 28 U.S.C, § 2243. If an order to show 

cause is issued, a respondent must file a return “within three days unless for good cause additional 

time, not exceeding twenty days, is allowed.” Jd. 

19. Habeas corpus is “perhaps the most important writ known fo the constitutional law... 

affording as it does a swift and imperative remedy in all cases of illegal restraint or confinement.” Fay 

y, Noia, 372 U.S. 391, 400 (1963) (emphasis added). “The application for the writ usurps the attention 

and displaces the calendar of the judge or justice who entertains it and receives prompt action from 

him within the four comers of the application.” Youg v. LW.S., 208 F.3d 1116, 1120 (9th Cir. 2000) 

(citation omitted). 

PARTIES 

20; Petitioner is.a citizen of El Salvador, Exhibit A. 

21. Respondent Kristi Noem is the Secretary of the United States Department of 

Homeland Security. She is responsible for the implementation and enforcement of the Immigration 

and Nationality Act, and oversees ICE, which is responsible for Petitioner’s detention, Secretary 

Noem has ultimate custodial authority over Petitioner and is sued in her official capacity. 

22. Respondent John Fabbricatore is the Field Operations Director of Denver Immigration 

and Customs Enforcement Office, U.S. Dept. of Homeland Security. As such, Respondent is 

Petitioner's immediate federal custodian and is responsible for Petitioner's detention and removal. He 

is named in his official capacity. 

24. Respondent Pamela Bondi is the Attorney: General of the United States, She is 

responsible for the Department of Justice, of which the Executive Office for Immigration Review and 

the immigration court system is a component agency. She is sued in her official capacity.
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25. The Warden of the Aurora Detention Facility is not publicly identified by the parent 

company, GEO Group, and is unknown to Petitioner, The Warden is Petitioner's immediate 

custodian, works within the District of Colorado and is sued in his official capacity, 

E TION OF A INISTRATIVE REMEDIES 

26. “Exhaustion [of administrative remedies] is. required because it serves. the twin 

purposes of protecting administrative agency authority and promoting judicial efficiency.” MeCarthy 

y, Madigan, 503 U.S, 140, 145 (1992). While a litigant must generally exhaust any available 

administrative remedies before seeking judicial review, Rocky Mountain Oil & Gas Ass'n. v. Watt, 

696 F.2d 734, 743 (10" Cir. 1982), exhaustion is a judicially-created doctrine and subject to various 

recognized exceptions, See Mountain States Natural Gas Corp. v. Petroleum Corp of Texas, 693 F.2d 

1015, 1019 (10 Cir, 1982). The doctrine is not jurisdictional, but discretionary with the district 

court. Rocky Mountain Oil & Gas Ass'n, 696 F.2d at 743 n, 12. Exhaustion is only excused if it is 

legally futile, See Forrest Guardians v. U.S. Forest Serv, 641 F.3d 423, 433 (10" Cir: 2011) (listing 

examples of truly futile exceptions to exhaustion). 

27. Here, it is “legally futile” for Petitioner to pursue an appeal of the IJ’s “no bond 

jurisdiction” order to the Board of Inimigration Appeals. Under Matter of Yajure Hurtado, the BIA 

held that an immigration judge has no jurisdiction to entertain a bond hearing for people such as 

Petitioner. Because Yajure Hurtado was issued asa precedential decision, it serves as “precedent[] in 

all proceedings involving the same issue or issues” upon BIA review. 8 C.F.R. § 1003.1(g)(2). Any 

appeal of the denial of the bond hearing to the BIA “would be a patently futile course of action.” Fuller 

y, Rich, 11 F.3d. 61, 62 (5" Cir. 1994) (per curiam), Therefore, an exception to exhaustion exists and 

Petitioner's only remedy is by way of a writ of habeas corpus to this Court. 

10
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LEGAL FRAMEWORK 

8 US 1225, 1221 faite! ‘ajure Hurtado 

28 The Immigration and Nationality Act (“INA”) prescribes three basic forms of detention 

for the vast majority of noncitizens in removal proceedings. 

29. First, 8 U.S.C. § 1226 authorizes the detention. of noncitizens in standard removal 

proceedings before an immigration judge; See 8 U.S.C. § 1229a. Individuals detained under Section 

1226(a) are generally entitled to a bond hearing at the outset of their detention, See 8 CFR. §§ 

1003.19(a), 1236.1(d). However, noncitizens who have been arrested, charged with, or convicted of 

certain ctites are’ subject to mandatory detention under Section 1226(c). See 8 U.S.C. § 1226(c). 

30. Second, the INA provides for mandatory detention of two groups of noncitizens; The 

first group consists of those who are subject to expedited removal for being apprehended upon arrival 

near the border or for being unable to show that they have been physically present in the United States 

for more than two years until a determination has been made as to whether they have a credible fear 

of persecution, 8 U.S.C, § 1225(b)(1), The second group subject to mandatory detention consists of 

anyone alleged to be an “applicant for admission” who is “seeking admission” and whom an 

“examining immigration officer determines .. . . is not clearly and beyond a doubt entitled to be 

admitted,” See 8 U.S.C. § 1225(b)(2)(A). 

31. Last, the INA provides for detention of noncitizens who have been ordered removed, 

including individuals in withholding-only proceedings. See 8 U.S.C. § 1231(a)-(b). 

32. Petitioner's case concerns the detention provisions desctibed in Section 1226(a) and 

Section 1225(b)(2). 

33. ‘The detention provisions in Section 1226(a).and Section 1 225(b)(2) were enacted as 

part of the Illegal Immigration Reform and Immigrant Responsibility Act (IIRIRA) of 1996, Pub. L. 

il
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No, 104208, Div. C, §§ 302-03, 110 Stat. 3009-546, 3009-582 to 3009-583, 3009-585., Section 

1226(a) was most recently amended earlier this year by the Laken Riley Act, Pub.L. No.119-1, 139 

Stat. 3 (2025). 

34. Following the enactment of the IIRIRA, EOIR drafted regulations explaining that, in 

general, people who entered the country without inspection were considered detained under Section 

1226(a), not under Section 1225. See Inspection and Expedited Removal of Aliens; Detention and 

Removal of Aliens; Conduct of Removal Proceedings; Asylum Procedures, 62 Fed. Reg. 10312, 10323 

(Mar. 6, 1997). 

35. In the decades that followed the creation of this statutory and regulatory language, 

people who entered without inspection were placed in standard removal proceedings and received 

bond hearings, unless their criminal histories triggered the requirements for mandatory detention 

outlined in 8 U.S.C, § 1226(c) (concerning mandatory detention of “crintinal aliens”). See also 8 

CER, 236.1(c)(8) (describing criteria for release). That practice was consistent with many. decades 

of prior practice, in which noncitizens who were not deemed “arriving” were entitled to a custody 

hearing before an immigration judge or other hearing officer. See 8 U.S.C. § 1252(a) (1994); see also 

H.R. Rep. No. 104-469, pt. 1, at 229 (1996) (noting that § 1226(a) simply “restates” the detention 

authority previously found at § 1252(a), 

36. On July 8, 2025, ICE announced a new policy “in coordination with” the Department 

of Justice that rejected the well-established understanding of the statutory framework and reversed 

decades of practice. 

37. The new policy, entitled “Interim Guidance Regarding Detention Authority for 

Applicants for Admission,” asserts that all persons who entered the United States without inspection 

shall now be deemed “applicants for admission” under 8.U.8.C. § 1225(a)(1), and therefore subject 

12
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to mandatory detention provision under Section 1225(b)(2)(A). The policy applies regardless of 

when or where a person was apprehended, and it affects those who have resided in the United States 

for months, years, and even decades, 

38. On September 5, 2025, the Boafd of Immigration Appeals (BIA) issued an opinion 

adopting this interpretation of the detention statutes. Matter of Yajure Hurtado, 29 1&N Dec. 

216, 220 (BIA 2025). The decision holds that “aliens who. are present in the United States 

without admission are applicants for admission as defined under section 235(b)(2)(A) of the 

INA, 8 U.S.C, § 1225(b)(2)(A), and must be detained for the duration of their removal 

proceedings.” Jd, 

39, In the United States District Court for the Central District of California, detainees 

sought a nationwide class action challenging this policy. On November 20, 2025, the district court 

granted partial summary judgment on behalf of the individualized petitioners and on November 25, 

2025, certified a nationwide class and extended the declaratory judgment to the certified class. 

Maldonado Bautista v. Santacriiz, No, 5:25-CV-01873-SSS-BFM, --- F. Supp. 3d -—-, 2025 WL 

3289861, at *11 (C.D. Cal, Nov. 20, 2025) (order granting partial summary judgment to named 

Plaintiffs-Petitioners); Maldonado Bautista w Santacruz, No. 5:25-CV-01 873-SSS-BFM, -—- F. Supp- 

3d —--, 2025 WL 3288403, at *9 (C.D. Cal. Noy. 25, 2025) (order certifying Plaintiffs-Petitioners” 

proposed nationwide Bond Eligible Class, incorporating and extending declaratory judgment from 

Order Granting Petitioners’ Motion for Partial Summary Judgment). The Nationwide Class includes: 

All noncitizens in the United States without lawful status who (1) 

entered or will enter the United States without inspection; (2) were 

not or will not be apprehended upon arrival; and (3) are not or will 

not be subject to mandatory detention under 8 U.S.C. § 1226(e), § 

1225(b)(1), or § 1231 at the time the Department of Homeland 

Security makes an initial custody determination. 

Exhibit F, p 15. 

13
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40, Petitioner falls squarely within the Nationwide Class, 

41, The joint DAS-DOJ interpretation of Section 1225(b)(2) defies the INA's text, 

the INA’s logic, and the well-established case law and practice interpreting this provision. There 

are five separate grounds on which the DHS-DOJ interpretation of law fails basic methods of 

statutory construction. ena 

42, First, the DHS-DO)J reading of the statute is wrong because itis incompatible with the 

title of Section 1225, “Inspection by Immigration Officers; Expedited Removal. of Inadmissible 

Arriving Aliens; Referral for Hearing.” 8 U.S.C. § 1225 (emphasis added). As the Supreme Court has 

explained, “the title of a statute and the heading of a section are tools available for the resolution of a 

doubt” about the meaning of a statute, Almendarez-Torres v. United States, §23 U.S. 224, 234 (1998), 

Section 1225's title refers to “attiving” noncitizens who are put in “expedited removal proceedings.” 

Ja, These are the people to whom Section 1225(a)(1)'s definition of “applicant for admission” and 

Section 1225(b)(2)(A)’s mandatory detention provisions apply. The government gravely errs by 

applying the definition of “applicant for admission” to people who are not “arriving” and not in 

“expedited removal proceedings.” In this. case, Petitioner was not “arriving” or “seeking abe Si 

when he was detained years after entry hundreds of miles north of the U.S.— Mexico 

was he put in expedited removal proceedings. Exhibit A. Section 1225(b)(2)(A) cannot sie to him. 

43; Second, the DHS-DOJ reading violates the INA because it ignores the subject-matter 

of Section 1225. Section 1225 describes the procedures for the inspection and expedited removal of 

people detained at the border who are “seeking admission” to the United States. 8 U.S.C. § 

1225(b)(2)(A). The Supreme Court itself noted that the mandatory detention scheme in Section 

1225(b)(2)(A) applies “at the Nation’s borders and ports of entry, where the Government must 

determine whether a[] [noncitizen] seeking to enter the country is admissible.” Jennings v. Rodriguez, 

14
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583 U.S. 281, 287 (2018). Throughout, Section 1225's text makes clear that it concerns apprehensions 

and “expedited” procedures conducted at the border—not actions taken far from the border like 

Chicago. That the DHS-DOJ reading of the statute ignores this context, “It is a fundamental canon of 

statutory construction,” the Supreme Court explained, “that the words of a statute must be read in 

their context and with a view to their place in the overall statutory scheme.” Davis’. Michigan Dep't 

of Treasury, 489 U.S. 803, 809 (1989). The context of Section 1225 demonstrates that subsections 

1225(a)(1) and 1225(b)(2)(A) apply to those apprehended at or near the border upon arrival or shortly 

thereafter. They do not apply to those who are arrested in the interior of the United States months, 

years or a decade or more later. The DHS-DOJ reading of the statute is an act of cherry-picking a 

definitional phrase from one context and applying it to another context where it does not belong. 

44. Third, the DHS-DOJ reading of Section 1225(b)(2)(A) is wrong because it requires 

courts fo ignore numerous words in the text of that very subsection. As Justice Antonin Scalia and his 

co-author, Bryan A. Garner, explain: “If possible, every word and every provision is to be given 

effect.” SCALIA AND GARNER, READING LAW: THE INTERPRETATION OF LEGAL TEXTS 

AT 174 (2012). A good interpretation of a statute will not result in “extra” words. Yet that is exactly 

what occurs if one tries to apply Section 1225(b)(2)(A) to Petitioner's case. Here is the full text of 

Section 1225(b)(2)(A), the mandatory-detention provision: 

[Jn the ease of an alien who is an applicant for admission, if the 

examining immigration officer determines that an alien (2] seeking 

admission is [3] not clearly and beyond a doubt entitled to be 
ras the alien shall be detained for a proceeding under section 

8 U.S.C. § 1225(b)(2)(A) (emphasis and bracketed numbers added), Petitioner was never seen by an 

“examining immigration officer.” There was never a “determin{ation] that . ..” he was “not clearly 

and beyortd'a doubt entitled to be admitted.” Nor was Petitioner “seeking” when immigration officials 
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arrested him. The reason the DHS-DOJ application of the statute has all of these “extra” words is that 

the statute applies only to those who are “arriving” at the border and are candidates for “expedited 

removal.” In shat context, those “extra” words make sense, as there will be an “examining immigration 

officer” and there will be a determination of potential eligibility for immigration relief, These 

procedures are uniquely tethered to the border and they are described in exquisite detail in the 

subsections of Section 1225. But Section 1225's procedures have no place in the entirely different 

context of someone who is detained far from the border and decades after he has allegedly entered. 

Only by ignoring the “extra” words can DHS-DOJ claim to make its reading of the statute fit 

Petitioner. 

45, Further, Respondents’ proposed interpretation of the statute ignores the plain meaning 

of the phrase “seeking admission.” See Martinez v. Hyde, No. CV 25-11613-BEM, 2025 Dist. LEXIS 

141724, at *6-11 (D. Mass July 24, 2025). “Seeking” means “asking for” or “trying to acquire or 

gain.” Merriam-Webster Dictionary, https://www.merriam-webster.com/dictionary/seeking, And the 

use of a present participle, “seeking,” “necessarily implies some sort of present-tense action.” 

Martinez, 2025 Dist. LEXIS 2084238, at *7. The term “admission” is defined as “the lawful entry of 

the alien into the United States after inspection and authorization by an immigration officer.” 8 U.S.C. 

§ 1101(a)(13)(A). And “entry” has long been understood to mean “a crossing into the territorial limits 

of the United States.” Hing Sum v. Holder, 602 F.3d 1092, 1100-01 (9th Cir, 2010) (quoting Matter 

of Pierre, 14 1 & N Dec. 467, 468 (1973)). To piece this together, the phrase “seeking admission” 

means that one must be actively “seeking” “lawful entry.” See Lopez Benitez v. Francis, No. 25-Civ-
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5937, 2025 U.S, Dist. LEXIS 153952 at *7 (S.D.N.Y. Aug, 8, 2025). 

46. However, Petitioner was not seeking admission when he was arrested on September 

17,2025. He was already in the United States, having entered without inspection on March 15, 2008, 

If anything, Petitioner was seeking to remain in the United States. As Lopez-Benitez noted: 

[Slomeone who entets.a movie theater without purchasing a ticket 

and then proceeds to sit through the first few minutes.of a film would 
not ordinarily then be described as "seeking admission" to the 

theater, Rather, that person would be described as already present 

there. Even if that person, after being detected, offered to pay for a 

ticket, one would not ordinarily describe them as “secking 

admission" (or "seeking" "lawful entry") at that point—one would 

say that they had entered unlawfully but now seek a lawful [*12] 

means of remaining there, As § 1225(b)(2)(A) applies only to those 

noncitizens who are actively “seeking admission” to the United 

States, it cannot, according to its ordinary meaning, apply to 

[petitioner], because he has already been residing in the United 

States for more than two years. 

Lopez Benitez, 2025 WL 2371588, at *7; see-also Lopez-Campos v. Raycraft, No. 2:25-CV-12486, 

2025 U.S, Dist, LEXIS 169423, 2025 WL 2496379, at *6 (E.D. Mich. Aug, 29, 2025) (“[S]eeking, 

‘admission’ implies action — something that is currently occurring, and in this instance, would most 

logically occur at the border upon inspection.”), 

47, Fourth, the DHS-DOJ reading of Section 1225(b)(2)(A) violates the INA because it 

2 This understanding is further buttressed by the fact that “lawful entry” may occur only after 

“inspection and authorization by an immigration officer,” see 8 U:S.C. § 1101(a)(13), a process that 

typically must occur at the border or other port of entry. See Posos-Sanchez v. Garland, 3 F.4th 1176, 

1183 (9th Cir, 2021) (explaining that “inspection and authorization” must “take place at a ‘port of 

entry’” for one to be considered to have “awfully entere ”). The regulations that set out “inspection 

procedures” make clear that inspection is a procedure that occurs at ports of entry. See 8 CFR § 

235.1(a) (“Application to lawfully enter the United States shall be made in person to an immigration 

officer at a U.S. port-of-entry when the port is open for inspection.”).
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renders a neighboring subsection superfluous: In Section [226(c), the INA describes people who 

would otherwise be eligible for bond under Section 1226(a), but are rendered ineligible for bond 

because of their criminal histories. See 8 U.S.C. § 1226(c). OF particular interest, subsections 

1226(¢)(1)(E)(i)-(ii) address people who are alleged to be inadmissible under 8 § U.S.C. 

1182(a)(6)(A) as aliens present without inspection. According to these subsections, such people are 

ineligible for bond only if they are also ‘charged with, , . . arrested for, ... convicted of . ...” certain 

orimes, See 8 U.S.C. § 1226(c)(1)(E)(i)-(ii). In short, Section 1226(¢) requires mandatory detention 

for people who haye entered without inspection and have criminal histories. But if the DHS-DOJ 

reading were correct, then all people who entered without inspection would be mandatorily detained, 

regardless of whether they had criminal histories or not. Subsections 1226(c)(1)(E)G) and (i) would 

be superfluous, if the DHS-DOJ position were correct, because Section 1225(b)(2)(A) wold govern 

‘all cases where someone was alleged to have entered without inspection. But we know that saci 

be tight, as these subsections of 1226(c)(1) were the most recent subsections added by Congress to 

the INA just this year in the Laken Riley Act, Pub, L. No. 119-1, 139 Stat, __ (2025) (adding (E)(i) 

and (E)(ii) to Section 1226(c)(1)), Congress would not have added the subsections only to see these 

additions rendered completely superfluous. That is another sign that the government's reading of 

Section 1225(b)(2)(A) is wrong, 

48 For the four distinct reasons outlined above, the mandatory detention provision of 

Section 1225(b)(2)(A) does not apply to people like Petitioner. 

Due Process Violation 

49, Respondents’ detention of Petitioner without a bond hearing denies due process under 

the Fifth Amendment. 

50. “To determine whether a civil detention violates a detainee’s due process rights, courts 

18
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apply the three-part test set forth in Mathews v. Eldridge, 424 U.S. 319 (1976).” Martinez v. Noem, 

No. 5:25-cv-1007-JKP; 2025 U.S Dist. LEXIS 174415, at *3 (W.D. Tex. Sept. 8, 2025). Those factors 

are: (1) “the private interest that will be affected by the official action”; (2) “the risk of an erroneous 

deprivation of such interest through the procedures used, and the probable value, if any, of additional 

or substitute procedural safeguards”; and (3) “the Government’s interest, including the function 

involved and the fiscal and administrative burdens that the additional or substitute procedural 

requirement would entail.” Mathews, 424 U.S. at 335. “The essence of procedural due process is that 

a person risking a serious loss be given notice and an opportunity to be heard in.a meaningful manner 

and at a meaningful time.” Jd. at 348. 

a. Private Interest 

51. As to the first element, ““[t]he interest in being free from physical detention’ is ‘the 

most elemental of liberty interests." Hamdi v, Rumsfeld, 542.U.S. 507, 529 (2004). Respondents have 

detained Petitioner since September 25, 2025. A person’s physical freedom is a paramount liberty 

interest, secured not just by statute but by the Constitution. Jd. This liberty interest applies to 

fioncitizens, although to varying degrees Martinez v, Hyde, -- F, Supp. 3d ---, 2025 US. Dist. LEXIS 

141724.at*8 (D. Mass. July 24, 2025) (citation omitted). “[O]ur immigration laws have long made-a 

distinction between those aliens who have come to our shores seeking admission .. . and those who 

are within the United States after an entry, irrespective of its legality.” Jd. (quoting Leng May Ma v. 

Barber, 357 U.S. 185, 187 (1958). “In the latter instance the Court has recognized additional rights 

and privileges not extended to those in the former category who are merely “on the threshold of initial 

entry.” Id, (quoting Leng May Ma, 357 U.S..at 187). 

52. Petitioner has lived in the United States since March 15, 2008, so “it cannot bedenied 

that [he] was ‘already in the country.”” See id. (quotations omitted). He has no criminal history, and 
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he has establishéd a family and a community here. In custody, he is suffering all the deprivations of 

incarceration, including loss of contact with friends and family and, most fundamentally, the lack of 

freedom of movement. 

53, Recently, district courts throughout the United States have considered due process 

claims in habeas petitions by noncitizens without lawful immigration status who entered the United 

States surreptitiously, like Petitioner. Those courts have found that because the petitioners established 

a life here—albeit without authorization—they possessed a strong liberty interest in their freedom 

\ fie detention; See, e.g., Sanchez Alvarez v, Noem, No. 25-CV-1 090, 2025 U.S, Dist. LEXIS 2048996 

at QD. Mich. Oct, 17, 2025); Chogllo Chafla v. Scott, Nos, 25-CV-437, 438, 439, 2025 U.S, 

“4 ist (LEXIS 184909 at *1, 10 (D. Me. Sept. 22, 2025); Martinez v. Noem, No. EP:25-CV-430-KC, 

i : US, Dist. LEXIS 403462 (WD. Tex. Oct. 21, 2025), These decisions are persuasive and consistent 

with the longstanding principle that due process applies to those who are present in the interior of the 

United States, regardless of their citizenship status. See Leng May Ma, 357 US, at 187, 

b. Risk of Erroneous Deprivation 

54. Under the second Mathews factor, the Court must consider “whether the challenged 

procedure creates a risk of erroneous deprivation of individuals’ private rights and the degree to which 

alternative procedures could ameliorate these risks.” Martinez v. Noem, 2025 U.S. Dist. LEXIS 

403462 at *8 (quoting Gunaydin v. Trump, 784 F. Supp. 3d 1175, 1187 (D. Minn. May 21, 2025)). 

55.  Detaining Petitioner without holding a bond hearing creates a substantial risk that he 

may be erroncously deprived of his liberty. ‘Without an individualized determination, it cannot be said 

that detention ig warranted in his case. This risk is easily ameliorated through a bond hearing. Indeed, 

agency decisionmakers regularly “conduct[] individualized custody determinations . . . consider[ing] 

flight risk and dangerousness.” Velesaca v. Decker, 458 F. Supp. 3d 224, 242 (S:D.N.Y. 2020) 
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(citation omitted); see also 8. CFR. §§ 236.1(c)(8), 1003.19(h)(3), Under “decades of DHS’s own 

practices” prior to 2025, noncitizens “who entered without inspection” and were later arrested, just 

like Petitioner, received bond hearings. Chogllo Chafla, 2025 U.S. Dist. LEXIS 184909, at *8 

(citations omitted), This is precisely the type of proceeding that would give Petitioner an opportunity 

to be heard and to receive a meaningful assessment of whether he is dangerous or likely to abscond, 

and it would greatly reduce the risk of an erroneous deprivation of his liberty. Therefore, the second 

Mathews factor weighs in favor of Petitioner. 

%, Goyernment’s Interest 

56. Respondents’ only possible interest to detain Petitioner without a bond hearing serves 

the misguided policy to detain every non-citizen who entered the United States without inspection 

pursuant to Matter of Yajure Hurtado. Petitioner’s constitutional interest in his liberty exists above 

and apart from the INA. See 4.A.R.P. v, Trump, 605 U.S. 91, 94 (2025) (“(T]he Fifth Amendment 

entitles aliens to due process of law in the context of removal proceedings.”) (citation omitted), 

Certainly, the Government has an interest in ensuring that nontcitizens. appear for their removal 

hearings and do not pose a danger to the community. But these concerns would be squarely addressed 

through a bond hearing. Thus, the third Mathews factor also weighs in favor of Petitioner. 

57, Since all Mathews factors support Petitioner's position, the denial of an individualized 

bond hearing to assess flight risk anid dangerousness deprives him of his constitutional right to 

procedural due process under the Fifth Amendment of the United States Constitution. Petitioner is 

entitled to a bond hearing, See Martinez v. Noem, 2025 U.S. Dist. LEXIS 403462 at *9, 

Administrative Procedure Act 

58. Under the Administrative Procedure Act, a court must “hold unlawful and set aside 

agency action” that is “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance 
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with the law,” that is “contrary to: constitutional right [or] power,” or that is “in excess of statutory 

jurisdiction, authority, or limitations, or short of statutory right.” 5 U.S.C. § 706(2)(A)-(C). 

59. Respondents’ detention of Petitioner pursuant to Section 1225(b)(2) is arbitrary and 

capricious. Respondents’ detention of Petitioner violates the INA and the Fifth Amendment. 

Respondents do not have statutory authority under Section 1225(b)(2) to detain Petitioner. 

RELEVANT FACTS 

60. Petitioner is.a citizen of El Salvador and entered the United States without inspection 

on March 15, 2008. Exhibit A. 

61. Petitioner is married and the father to three minor children, all citizens of the United 

States, Exhibit B. 

62, Immigration officials arrested Petitioner on September 17, 2025 and’ transferred 

him to the Aurora Detention Center in Aurora, Colorado. Exhibit C. 

63. Petitioner requested a bond hearing from the Immigration Judge. Exhibit D. 

64. ‘The Immigration Judge denied the bond heating, citing Matter of Yajure Hurtado. 

Exhibit E. 

65. Petitioner has relief from deportation under Section 1229b(b) of Title 8, Under Section 

1229b(b), the non-citizen may obtain lawful permanent residence from an immigration judge if he can 

prove; among other factors, that a qualifying relative (spouse, minor child or parent who is a U.S. 

citizen or permanent resident) will suffer “exceptional, extreme unusual hardship” if the non-citizen 

is deported. 

66. Petitioner remains detained as of this filing.
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CLAIMS FOR RELIEF 

COUNT I: VIOLATIONS OF THE INA 

67. Petitioner incorporates by reference the factual allegations and legal arguments set forth 

in the preceding paragraphs. 

69, For the reasons described above, the mandatory detention provision of 8 U.S.C. § 

1225(b)(2) cannot not apply to-all noncitizens in the United States who are subject to the specified 

grounds of inadmissibility, entry without inspection. As relevant here, this mandatory detention statute 

cannot be read to apply to those who are accused of residing in the United States for decades prior to 

apprehension and removal proceedings, proceedings. A person with long-term residence inthe United 

States who is alleged to be removable should be deemed detained under Section 1226(a), unless they 

are subject to Section 1226(c) or Section 1231, Indeed, for the reasons described in all the paragraphs 

above, the mandatory detention statute cannot be read to apply to someone in Petitioner's 

circumstances. 

70 The application of § 1225(b)(2)(A) to Petitioner unlawfully mandates his continued 

detention and violates the INA. 

COUNT I: VIOLATION OF DUE PROCESS 

71. Petitioner ificorporates by reference the factual allegations and legal arguments set forth 

in the preceding paragraphs. 

72. The government may not deprive-a person of life, liberty, or property without due 

process of law. U.S. Const. amend. V. “Freedom, from imprisonment—from government custody, 

detention, or other forms of physical restraint—lies at the heart of the liberty that the Clause protects.” 

Zadvydas v, Davis, 533 U.S. 678, 690 (2001). 

73. — Petitioner has a fundamental interest it liberty and being free from official restraint. 
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74. Petitioner's due process rights are violated by the denial of a bond hearing by 

Respondents. 

COUNT III: VIOLATION OF THE ADMINISTRATIVE PROCEDURE ACT 

75. — Petitioner incorporates by reference the factual allegations and legal arguments set forth 

in the preceding paragraphs. 

76. Under the Administrative Procedure Act, a court must “hold unlawful and set aside 

agency’ action” that is “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance 

with the law,” that is “contrary to constitutional right [or] power,” or that is “in. excess of statutory 

jutisdiction, authority, or limitations, or short of statutory right.” 5 U.S.C. § 706(2)(A)-(C). 

Te Respondents’ detention of Petitioner pursuant to Section 1225(b)(2) is arbitrary and 

capricious. Respondents’ detention of Petitioner violatés the INA and the Fifth Amendment, 

Respondents do not have statutory authority under Section 1225(b)(2) to detain Petitioner, 
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PRAYER FOR RELIEF 

WHEREFORE, Petitioner prays that this Court grant the following relief: 

a. Assume jurisdiction over this matter; 

b. Issue a writ of habeas corpus requiring Respondents to release Petitioner upon payment 

of the $3,000 bond or provide an individualized bond hearing within 10 days 

c. Grant such other relief that the Court deems proper. 

Date: December 6, 2025 Regpectfully submitted, 

8) 
Texas Bar No, 189743250 
310 North Mesa, Suite 300 

Cortez on the Plaza 
E] Paso, Texas 79901 

Tel: 915.779.2800 
Fax: 915.779.2801 
Email; stephen@spurginlaw.com 
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VERIFICATION PURSUANT TO 28 U § 2242 

I, Stephen W. Spurgin, am the attorney for Petitioner Marcos T. Campos-Melara. I have read 

the foregoing Petition and have gone over the facts in this Petition with Petitioner. I have reviewed. 

each Exhibit, Tam also Petitioner’s attorney in the underlying immigration case, I verify under 

penalty of perjury of the laws of the United States of America that the statements in this Writ of 

Habeas Corpus are true and correct. 

December 6, 2025 
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—— 
DEPARTMENT OF HOMELAND SECURITY _ pon: 

NOTICE TO APPEAR == SS 
Event No: 
I 

in removal proceedings under section 240 of the Immigration and Nationality Act: 

subject rp: SG — | File No: 
in the Matter of: 

Respondent: MARCOS TULIO CAMPOS MELARA currently residing at: 

ee “SSntescecnncssccmesss,__gsqasnssnsensnenennn 

_——————— eee 2 Es 
(Area code and phone number) (Number, street, city, state and ZIP code) 

[_] You are an arriving afien, 

You are an alien present in the United States who has not been admitted or paroled. 

[_] You have bean admitted to the United States, but are removable for the reasons stated below. 

The Department of Homeiand Security alleges that you: 

1. You are not # citizen ox national of the United Stsetes; 

You are @ native of EL SALVADOR and a citizen of EL SALVADOR; 

_ You entered the United States at of near MCALLEM, TX, on or about March 15, 2008; 

You were not then admitted or psroled after inspection by an Immigration Officer, 

=>
 

ww
 

N
 

. 
. 

On the basis of the foregoing, it is charged that you are subject to removal from the United States pursuant to the following 

provision(s) of law: 

24219) (61%) {4) of the Temigration and Nationality Act, os amended, in that you are 

an alien present in the United States without being admitted or paroled, or who 
siguated by the 

prrived da the United States et eny time or plece other than as 
ttarnsy General 

(_] This notice is being issued after an asylum officer has found that the respondent has demonstrated a credible fear of 

persecution or torture. 

{_] Section 235({b)(1) order was vacated pursuant to: C) BCFR 208.30 [_] 8CFR 235.3(0X5Xiv) 

YOU ARE ORDERED to appear before an immigration judge of the United States Department of Justice at 

8915. MONTANA AVE, STE C £L PASO, TEXAS 79925. BLUEBONNET DETENTION CENTER 

(Complete Address of Immigration Court, including Room Number, if any) 

On October 2, 2025 at 8:30 ap to show why you should not be mmeyed from the United States based on the 

(Oate) {Time) 

_ pee pozatys7CoRRAL ee 
charge(s) set forih above. a a _ 

{Signature bnd Title of Issying Officer) 

Date: September 17, 2025 ene _ DALLAS, TX i 
(City and State) 

m
e
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~ Notice to Respondent 
Warning: Any statement you make may be used against you in removal proceedings 

Alfen Registration: This copy of he Notice to Appear Served upon you is evidence of your alien regstratian while you are in removal proceedings. 
You are required lo camry € with you at aff times, 
Representation: if you 80 choose, you may be represented in this proceeding, at no expense to the Goverment, by an attorney or other indivickial 
authorized and qualified (o reptesent persons before the Executive Office for Immigration Review, pursuant lo 8 CFR 1003.16. Unless you 7 

reques!, ro heoring wil te scheduled earlier than ten days fom the date of this nolice, fo allow you sufficient tme b secure counsel. A Ist of 

‘qualified attorneys and organizations who may be available lo represent you al no cos! wil be provided with this notice. 

Conduct of the hearing: At the time of your hearing, you should bring with you any affidavits or other documents that you desiva fo have considered 

in connection with your ease. If you wish to haw the testimony of any witnesses considered, you should arrange fo have such wiliesses present at 
ations In the Notice to Appear, including that you the hearing. Al your hearing you wil be given Bie opportunity ta admit or deny any or al of the alleg 

‘are inadmissible o¢ removable. You whl have an opportunity to present evidence on your own behal, lo examine any evidence presented by the 
Goverment, fo object, on proper legal grounds, io the receipt of evidence and to cross examine any witnesses presented by the Government. Al ihe 
conclusion of your hearing, you hava a right fo appeal an adverse decision by the immigration judge. You willbe advised by the Inmigration jxige 
bbelore whom you spear of any relief fom removal for which you may eppear eligible including the privilege of voluntary departure. You wit be given 
‘8 reasonable opportunity lo make any such application to the immigration judge. 

tum ard for 
Fi to ‘One-Year Asylum Apptication Deadiine: I you believe you may be eligible for asyhurn, you must fle a Form 1-589, Application for Ay 

Withholding of Removal, The Form 1-589, Instructions, and information on where Io file the Form con be found at . Falture: to fie 

the Form 1-589 within one year of-amtval may bar you from elighbifty to apply for asylum pursuant fo section 208(2)(2XB) of the Immigestion and 

Nationality Act. 
Failure to appear: You ére required fo provide the Deparment of Homeland Security (DHS), in weting, wth your full mailing address and tdephone 
number, You mus! notify the Immigration Coun ard the DHS immediately by using Form EOIR-33 whonever you change your address or telephone 
lumber during the course of this proceeding. You wil be provided with @ copy ofthis form. Notices of hearing will be malied to this address. If you do 

ol submit Form EOIR-33 ard do not otherwise provide an addeess al which you may te reached during proceedings, then the Government shall nol 
be required to provide you with writien notice of your hearing. If you fal fo attendthe hearing at the time and place designaled on this notice, or any 
date and lime lalar dvected by the Immigration Court, a removal order rray be made by the immigration judge in yourabsence, and you may be 
arrested and detained by the DHS. 

Mandatory Outy fo Surrender for Removal: Ityau become subject to a final order of removal, you must surrender for removal fo your local DHS 

office. listed on the internet at bins! ‘28 ditected by Ihe DHS and required by statute and reguiation. immigration 

Fequistions 21 8 CFR 1241.1 define when the removal order becomes admirisvatively final. Ifyou are granted voluntary departure and fall io depart 

the United States as required, tal lb post @ bond fh connection with voluntary departure, or fail to comply with any other condition or term in 

connection with voluntary departure, you must surrender for remioval on the next business day thereafter. K you do not surrender for removal as 

required, you val be ineligible for afl rms of discretionary rele! for as long as you remain mn the United States and fbr fen years aller your departure 

Grremoval. This means you wil be ineligible for asyfum, cancellation of removal, vokintary departure, adjusiment of status. change of nonknmigrant 

Stalus, regatry, and relaled wawers lor this pend. If you do rot surrunder for removal as required, you may also be ciiminally prosecuted under 

section 243 of the Immigration and Nationality Act, 

U.S. Citizenship Claims: If you bolieve you are s United States clizen, please advise the OHS by calling Ine ICE Law Enforcement Support Center 
tol free at (855) 448-6903. 

‘Sensitive location’: To the extent that an enforcement action leading to @ removai proceeding was laken against Respondent at a tocallon 

desenbed 8 U.S.C. § 1229(e 1), such action complied with 8 U.S.C, § 1367, 

Request for Prompt Hearing 

To expedite » dotenmination in my case, | request this Nolice fo Appeer be fled with the Executive Otfice for immigration Review 3s soon as 
request my hearing be scheduled. possible. | waive my right to a 10-day parlod pnor to appearing belore an mnmigration judge and 

Before: — e 
(Signature of Respondent) 

Date: 

a [Signature and Tile of immigration Orficer) 

Certificate of Service 

‘This Nosce To Appear was served on the respondent by me on Eeptasber 17, 2025 in the folowing manner and In complance with section 

239{a)(1) of the Act 

[J in person —[] by certified mat, ratumed receipt # 
(F) Atached is a crodibie feat worksheet. 
BS) Attached 1s  kst of organization and atiomeys which prvide free legal services. 

SPANISH language of the time and place of his oF hor nasting 2nd. o} (ne 

requested — [_) by regular mat 

‘The allen was provided oral notice in the SPANESR 
equances of fallure 10 appear as provided in section 240(b}7) of the Act 

2 ~~ TD? ‘69 7738 \ eat —_ 

{Signolure of Respondent if Personally Served) — {Signature and Title of officer) 

DHS Form 1-662 (6/22) Pagezor 3
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Privacy Act Statement 

‘Authority: 
‘The Department of Homeland Security through U.S, Immigraven and Customs Enforcement (ICE), U.S Customs and Barder Protection (CBP), and U.S. 
Cliizenship and Inimigration Services (USCIS) are authorized lo colect the Information requested on this form pursuant to Sections 103, 237, 239, 240, 
and 280 of the immigration and Nalionality Aci (INA), 8s amended (6 U.S.C. 4103, 1229, 12292, and 1360), and the regulations Issued pursuant (hereto. 

Purpose: \ 
You are being asked tn.sign and date this Notice to Appear (NTA) as.an acknowedgemen| of persona) receipt of this notice. ‘This notice, wen Med with 

the U.S. Deparment of Justice's (D0) Executive Oftice for Immigration Review (EOIR}, inibales removal proceedings. The NTA contains information 
ing the nature a the: proceedings against you, ihe legal authority under which pracedings are conducted, the acts or conduct alleged against you 

NTA also includes Information about to be In violation of law, Ihe charges against you, anid the slatuloty provisions alleged to have been Vialated. The | 
16 the govermant, the requirament ta ioform EOIR of any change in the conduct of the réfiovil heating, your right to rapresentalian af no expense 

address, the consequences tur falling to appear, and thal generally, if you wish to:apply for asyiom, yourust do sp within one year of your ardval In the 
United States. you choose lo sign and date the NTA, that information wil be used lo. confi thal you fecelved Il and for recordkeeping. 

Routine Uses: 
Fot United States Citizens, Lawtul Permanent Residents, or individuals whose records are covered by the Judicial Redtess Actof 2015 (§ U.S.C. § 5523 

your infonmatian may be disclosed in accordance with tha Privaty Act of 1974, 5 U.S.C. § 852a(b), including pursuant to the routine uses, 
pablisned in the following DHS sysiems of recards nolices (SORN}: DHS/USCISHCE/CBP-DOT Alien File, Index, and Nalonal Fle Tracking System of 
Records, DHS/USCIS-007 Bavefil information System, DHSIICE-014 Criminal Arrest Records and Immigration Enforcement Records (CARIER), and 
BHS/CE-003 General Counsel Electronic Management System (GEMS), and DHS/CBP-023 Border Patro} Enforcement Records (PER), These 

SORNs can be viewed at) iges-s gms. When disclosed 10 Ihe DOJ's EQIR for Immigration proceedings, this. 
information thal is maintained and used by DOJ Is coverad by the ‘DOJ SORN: EGIR-001, Records and Management Information System, or 
any Updated ar successor SORN, which can be Viewed fds, Further, yourinformation may be disclosed 
pursuant to rautine uses described in the abovementianed DHS SORNs or DOJ EOIR SORN ta federal, slate, local, Pibal.leeritovial, and foralgn law 
enforcement agencies for enforcement, invesligatory, iligation, or olher similar purposes. y 

Ihe information you provide may be shared intemally withih DHS, as well as with 
Jor enforcement, invastigalory, Higation, For allothers, as appropriate under United Slates Jaw and DHS policy, 

federal, stale, local, Wibal, Leritorial, and foreign taw enforcement; other government agencies; and olher parties 

or other similar purposes. 

Disclosure: 
Providing your signature and the date of your signature Is voluntary, There are no effects on you for nol providing your signature and date; however, 

‘removal proceedings may continue notwithstanding the fallure or refusal ta provide this information. 

DHS Form |-862 (6/22) Page 3of 3
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U.S. Department of Homeland Security subject 10 : all Record of Deportable/Inadmissible Alien 

Faeniy Nwoe (CA 95) Fes Madde Ses thaw ho Crete 

CAMPOS MBLARA, MARCOS TULIO 4 BLK BRO OR 

Counery of Cisentup Pospert Numba and Country of ixioe Hagh Woght Cocupe me 

BL SALVADOR 
76 170 LABORER 

US. Address 
Scans and Maris 

a —<—_—s 
See Narrative 

“Date, Pace. Time, and Manner of Last tory Peserert Barded w ws D Sragie 

03/15/2008 Unknown Time, WCI, WI-Without Inspection Deannd 19 Saniet 

Number, Seees City, Pavnce (State) and Country of Permance Reeders 
Mathod of Location A pore heraaen 

NCA 

gic of Berd Daw of Actod Location Cote AtNes Dreher 

is Age: sea 09/17/2025 BLB/DAL See 1-833 09/15/2025 17108 

Cin , Provinwe (Stare) and Country of Birth AR Form. (lype aad wa} tified CL) Not titted C) 8; 

USULUTAN, BL SALVADOR 
CAESAR AVILA 
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Oe Vina brued Socsal Security Stuther Length of Tame Blegafy to) S. 

inert gaten Record Cremiral Record 

NEGATIVE 

Nase , Aditess. and Nabonatey of Spouse (Maiden Nene. if A ppropnare) 
Numba aad Nepratiry of Miner Ch ideen 

SIOWARA MATIOMALTTY: Eb SALVADOR Hone 

Tcster ¢ Present and Marden Names. Ratonway, and Address, ¢ Known Taher 7 ane, Nanonnity, and Aadrce, OF Raewn 
CAMPOS, KAKOOS WATIONALITY: BL SALVADOR WELARA. LOIBA MATIONALJTY: BL SALVADOR 

“Wonies Due Property iu LIS. Not in bemediale Pocsaenon Fangerpneied? Ge) Yes Ld No pees Checks] Charge Code Wordish 

Nona Claimed Narrative See Nerrative 

Name and Add avy of (Las XK Current) US Beptoyer Type af Empleyrnerd Saar Employed from in 

See Narrative Hr 

apprencaded, Include details not thaws above tegarding fic, plice and manne: of last emiry, siemipled etiry. OF any over eOTY, and 
Noreadve (Outline paricdars unde: whoch atien was focaied’ 
tlemene which establish sdminuirative andor crmnsi ye 

nn  S——— 
testi. tidicate ereens and tovie Of iavd (4 inierion I 

Left Index fingerprint Right Index fingerprint 

None Indicated - NONE 

Subject Health Status 
ee ee ee ee ee 

The subject claims good heslith. 

Current Administrative Charges ... (CONTINUED ON 1-833} 

B7738 PACUBLB 

Deportation Officer 

{Siguasure aod fale of immigrmion Officer) { Oha tes rinatel Alice has teen adetied of corner Gain pri eget 

TReceivcd. (Subject and Docvrmerts} Repon of trerwiew) 

of
 

Onuridveten: j 

| Offices, B7738 FAUBLE 

ie, September 17, 2025 themed 

| Orveesusen Warrant of Arrest/Notice to Appear 
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| Pasmomina Officer 
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213 Continuation Page for Form 2 U.S, Department of Homeland Securit 

Alien's Name Date 

CAMPOS MELARA, MARCOS TULTO 09/17/2025 
Event NOOR ce 

(09/17/2025 - 212a6Ai - ALIEN PRESENT WITHOUT ADMISSION OR PAROLE - (PWAa) 

RECORDS CHECKED. 

|TECS Neg 
icIs Neg 
CLAIM Neg 

TYPE OF EMPLOYMENT 

Occupation Not Reported 

FUNDS IN POSSESSION 

United States Dollar 65.75 

IAT/NEAR 

IDECAUTUR, TX 

Record of Deportable/Excludable Alie: 

The subject of this encounter is Marcos Tulio CAMPOS Melara, 

lon 09/15/2025, Immigration Custome Enforcement {1cC#), Enforcement and Removal Operations 

(ERO), Anson Fugitive Operations Team (FOT) were conducting at-large operations in Decatur, 

tx, in conjunction with the Wiee County Sheriff's Office, as part of Operation Vice Grip 
2,0. Around 1:42 p.m., Wise CO SO notified Anson FOT that they had conducted a traffic stop 

lon Highway 287 North, near FM 2892, for DRIVING ON IMPROVED OULDER, The driver and three 

passengers spoke limited English and all provided foreign identification cards as their only 

forma of identification. Aneon FOT responded to the vehicle stop, identified themselves as 

immigration officers, and questioned the subjects’ as to their citizenahip. CAMPOS stated he 

was a citizen of El Salvador and was not in possession of any documents allowing him to be 

lox remain in the United States legally. Subject stated he illegally crossed into the U.S. on 
(03/15/2008 near McAllen, TX. Record checks revealed no prior immigration history or approved 

custody without incident and immigration applications. Anson FOT took FLORES into 
transferred him to the ERO Dallas Field Office for further administrative processing. 

* SADDENDUM* * 

CRIMINAL HISTORY: 
No criminal History. 

IMMIGRATION HISTORY: 
Subject enterered the United States illegally on or about 03/15/2008 at or sear McAllen, TX. 

|ADMISSIBILITY / REMOVABILITY: 
Subject stated that he is a citizen and national of El Salvador, due to a lack, of valid 

immigration documents subject is removable under Section 212 (a) (6) {a} (1) of the Immigration 

land Nationality Act. 

Signature 7 Title 

BI738 FACBLE portation Officer 

i ee Pages 

SO
TE
 

= 
§ 

Form 1-834 Continuation Page (Rev, 06/01/07)
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U.S. Departnient of Homeland Security Continuation Page for Form 1-213 — 

SS 

Alien’s Name File Number Date 

CAMPOS MELARA, MARCOS TULIO Sisal 
Event No: =| 

MILITARY SERVICE: tes military. 
Subject makes no claima to service in any branch of the United Sta 

CONSULAR RIGHTS: 
The subject has been advised of his right to speak with a consular official from his Country 

and afforded the opportunity. He was also provided a list of free legal services. 

HEALTH ; 
Subject claima to have no health isaues. 

TELEPHONE; 
Subject made a phone call. 

MONEY: Subject claims to have $ 0.00 on his person. 

ODLS PRIVACY RIGHTS: Subject was advised and given a Privacy Notice of his ODLS rights. 

IDENTIFICATION DOCUMENTS: None 

DISPOSITION: 
iSubject served Notice to Appear. 

Other Identifying Numberea 
—— = — -——— “* 

See —EE 
Cedula (Foreign ID) i=l] (EL SALVADOR) 

J, 9979 MARIANO 

Tile Signature 
Deportation Officer 

i B7738 FAUBLE 

_
—
_
~
 

en
. 

4 
ZG
IR
 

~ 

Farm (83) Continuation Puge (Rey, 08/0107)
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Stephen W. Spurgin DETAINED 

EQIR ID: UR455824 
Immigration Spurgin, PLLC 
Post Office Box 1676 
E] Paso, Texas 79949 

UNITED STATES DEPARTMENT OF JUSTICE 
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW 

IMMIGRATION COURT 
AURORA, COLORADO 

In the Matter of: 

CAMPOS MELARA. MARCOS TULIO FILE NO Saat, 

Respondent, 

In Bond Proceedings 

Immigration Judge: TBD Next Hearing: TBD 

RESPONDENT'S MOTION FOR BOND/CUSTODY 
REDETERMINATION HEARING 

BO
IR

 
bo

t 
§
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UNITED STATES DEPARTMENT OF JUSTICE 
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW 

IMMIGRATION COURT 
AURORA, COLORADO 

In the Matter of: 

CAMPOS MELARA, MARCOS TULIO FILE NO. ao. 

Respondent. 

In Bond Proceedings 

RESPONDENT'S MOTION FOR BOND/CUSTODY 

REDETERMINATION HEARING 

MARCOS TULIO CAMPOS MELARA, the respondent, through undersigned 

counsel, files his Motion for Bond/Custody Redetermination Hearing and in support would 

show: 

I 
RELEVANT FACTS 

1 The respondent is detained at the Denver Contract Detention Facility in 

Aurora. Colorado and is not ineligible for bond under INA § 236(c). 

2. The respondent has a fixed-U.S. address, 

3. The respondent is the parent to three minor children, all citizens of the 

United States. 

4. The responden1 is a citizen of El Salvador who entered the United States 

on March 15, 2008, and has resided in the United States since that date. 

3, The respondent is prima facie eligible for cancellation of removal and 

adjustment of status under INA § 240A(b), Specifically, the respondent has 

accumulated more than ten years of continuous physical presence in the United States. 

is a person of a good moral character, and has qualifying U.S. citizen children.
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6. The respondent has committed po immoral acts, nor has he been convicted 

of any dangerous or violent offenses. 

7. The respondent has the financial ability to post bond. 

See Mater of Patel. 15 {&N Dec. 666 (BIA 1976); see also 8 C.F.R. §§ 236(c), 1236.1 

(c)(8) 

1 

CONCLUSION 

The respondent is not ineligible for bond under INA § 236(c). The respondent is a 

father of three United States citizen children, has a fixed address, has opportunities for 

employment, and has relief from removal. The respondent is not a Night risk or a 

danger to the community and has no criminal history. The respondent requests a bond in the 

amount to be determined by the court, 

Signed this 18th of November 2025. 

Respectfully submitted, 

3 : N 
Attorney for Respondent



IR 
4 
o
f
 5 

Case No. 1:25-cv-03929-RBJ Document filed 12/08/25 USDC Colorado pg 46 
of 65 

Uploaded on: 11/18/2025 at 12:24:10 PM (Mountain Standard Time) Base City; AUR 

CAMPOS MELARA, MARCOS TULIO 

PROOF OF SERVICE 

1, Stephen W. Spurgin, served a copy of this Respondent's Motion for 

Bond/Custody Redetermination Hearing and any attached pages to the Aurora 

Immigration Court and OPLA via the ECAS portal on this 18th day of November 2025. 

Stephen W. Spurgin
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UNITED STATES DEPARTMENT OF JUSTICE 

EXECUTIVE OFFICE FOR IMMIGRATION REVIEW 

AURORA IMMIGRATION COURT 

Respondent Name: A-Number: 

CAMPOS MELARA, MARCOS TULIO ceenmemmnaia 
To: Riders: 

a In Custody Redetermination Proceedings 

Spurgin, Stephen W 

PO Box 1676 Date: 

E] Paso, TX 79949 11/21/2025 

ORDER OF THE IMMIGRATION JUDGE 

The respondent requested a custody redetermination pursuant to 8 CFR. § 1236. After full consideration of 

the evidence presented, the respondent’s request for a change in custody status is hereby ordered: 

OQ Denied, because 

O Granted. It is ordered that Respondent be: 
O  released from custody on his own recognizance. 

O released from custody under bond of $ 

01 other: 

Other: 

The Court does not have jurisdiction over the respondent's case. Matter of Yahure 

Hurtado, 29 1&N Dec. 216 (BIA 2025). In the alternative, if the Court did have 

jurisdiction over the respondent's case, the Court would find that the respondent is not 

a flight risk or a danger to the community and would grant him a $3000 bond.
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Immigration Judge: Burgie, Brea 11/21/2025 

Appeal: Department of Homeland Security: O waived  teserved 

Respondent: O waived © reserved 

Appeal Due: 12/22/2025 

Certificate of Service 

This document was served: 

Via: [ M ] Mail | [ P ] Personal Service | | E | Electronic Service | [-U> }-Address Unavailable 

To: { ] Alien | [ ] Alien c/o custodial officer | [ E ] Alien atty/rep. | (E | DHS 

Respondent Name : CAMPOS MELARA, MARCOS TULIO | A-Numbei 

Riders: 

Date: 11/21/2025 By: PARISH, REGAN, Court Staff
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UNITED STATES DISTRICT COURT 
CENTRAL DISTRICT OF CALIFORNIA 

CIVIL MINUTES— 
GENERAL 

Case No, _5:25-cv-01873-SSS-BFM Date November 25, 2025 

Title Lazaro Maldonado Bautista et al v. Ernesto Santacruz Jr et al 

Present: The Honorable | SUNSHINE S. SYKES, UNITED STATES DISTRICT JUDGE 

Irene Vazquez _ ; Not Reported 

Deputy Clerk Court Reporter 

Attorney(s) Present for Plaintiff{s): Attomey(s) Present for Defendant(s): 

None Present None Present 

Proceedings: (IN CHAMBERS) ORDER GRANTING PLAINTIFF 

PETITIONERS’ MOTION FOR CLASS CERTIFICATION 

{[DKT. NO. 41] 

Before the Court is Plaintiff Petitioners Lazaro Maldonado Bautista, Ananias 

Pasqual, Ana Franco Galdamez, and Luiz Alberto de Aquino de Aquino’s 

(collectively, Petitioners”) Motion for Class Certification. (Dkt. No. 41, 

“Motion”; Dkt. No. 15]. Defendant Respondents Ernesto Santacruz Jr., Todd 

Lyons, Krista Noem, Pamela Bondi, and Feriti Semaia (“Respondents”) have filed 

their Opposition to this Motion. [Dkt. No. 59, Opposition or “Opp.”]. Petitioners 

filed their Reply on September 19, 2025. (Dkt. No. 61, “Reply”]. For the 

following reasons, Petitioners’ Motion is GRANTED, 

1 FACTUAL AND PROCEDURAL BACKGROUND 

The Court will not repeat the facts of this case for the sake of brevity. For 

reference to the factual background, please refer to the Prior Order on the Motion 

for Partial Summary Judgment, the First Amended Complaint (“FAC”), and the 

pleadings papers related to this motion, [See Dkt. No. 15, “First Amended 

Complaint” or “FAC”; Dkt. No. 81, “MSJ Order”. See generally Dkt. Nos. 41, 59, 

61]. 

Page | of 15 CIVIL MINUTES GENERAL _ Initials of Deputy Clerk iv
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On August 11, 2025, Petitioners filed this Motion, seeking declaratory relief 

and vacatur against Respondents’ policies for two proposed classes: 

e Bond Eligible Class: All noncitizens in the United States without 

Jawful status who (1) have entered or will enter the United States 

without inspection; (2) were not or will not be apprehended upon 

arrival; and (3) are not or will not be subject to detention under 8 

ULS.C. § 1226(c), § 1225(b)(1), or § 1231 at the time the Department 

of Homeland Security makes an initial custody determination. 

* Adelanto Class: All noncitizens in the United States without lawful 

status who (1) have or will have proceedings before the Adelanto 

Immigration Court; (2) have entered or will enter the United States 

without inspection; (3) were not or will not be apprehended upon 

arrival; and (4) are not or will not be subject to detention under 8 

U.S.C. § 1226(c), § 1225(b)(1), or § 1231 at the time the noncitizen is 

scheduled for or requests a bond hearing. 

[See Motion at 14). 

On November 14, 2025, the Court heard argument from the parties on the 

Motion. Atthe hearing, the parties agreed to proceed with the Bond Eligible Class 

only consistent with their briefing on the redundancy of the Adelanto Class. [See 

also Opp. at 24; Reply at4n.1]. With the scope of the Motion limited to the Bond 

Eligible Class only, the Court now considers whether class certification is proper. 

Il, LEGALSTANDARD 

“A party seeking class certification must satisfy the requirements of Federal 

Rule of Civil Procedure 23(a) and the requirements of at least one of the categories 

under Rule 23(b).” Wang v. Chinese Daily News, 737 F.3d 538, 542 (9th Cir. 

2013). 

In determining whether to certify a class, a district court “take[s] the 

substantive allegations of the complaint as true,” however, “the court also is 

required to consider the nature and range of proof necessary to establish those 

allegations.” Jn re Coordinated Pretrial Proceedings in Petroleum Prods. 

Antitrust Litig., 691 F.2d 1335, 1342 (9th Cir, 1982). 

Page 2 of 15 CIVIL MINUTES—GENERAL __ Initials of Deputy Clerk iv
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Petitioners cannot demonstrate commonality and typicality, and that the proposed 

classes do not qualify for Rule 23(b)(2) relief. [Opp. at 15-24)." 

A. 8 U.S.C, § 1252 

Respondents suggest 8 U.S.C. § 1252(e)(1)(B) precludes class certification 

in this action, [Opp. at 14]. Section 1252(e)(1)(B) limits judicial review by 

preventing courts from “certify[ing] 4 class under Rule 23... in any action for 

which judicial review is authorized under a subsequent paragraph of this 

subsection.” § 1252(e)(1)(B). Respondents are correct that § 1252(e)(3)(A) limits 

“[jJudicial review of determinations under section 1225(b) of this title and its 

implementation is'available in an action instituted in the United States District 

Court for the District of Columbia,” and limits challenges to the constitutionality of 

a section or regulation, or whether certain regulations, policies, or procedures are 

inconsistent with the INA or violates other laws. (Opp. at 14-15]. See § 

1252(e)(3)(A). However, invoking § 1252(e)(1)(B) as a bar to relief is illusory. 

Respondents’ argument assumes that Petitioners “challenge an alleged new 

policy that all (noncitizens}’ who entered the United States without inspection are 

' The Opposition further contends that the Adelanto Class is redundant and 

should not be certified. [Opp. at 24]. Petitioners concede this argument, and 

maintain that a nationwide Bond Eligible Class suffices. [Reply at 4 n.1]. 

2 This Order uses the term “noncitizen” in place of “alien.” The Court 

follows the U.S. Supreme Court and Ninth Circuit, where the use of the term 

“noncitizen” has become a common practice. See Patel v. Garland, 596 U.S. 328 

(2022) (Barrett, J.); United States v. Palomar-Santiago, 593 ULS, 32] (2021) 

(Sotomayor, J.); Barton v. Barr, 590 U.S, 222, 226 n.2, (2020) (Kavanaugh, J.) 

(“This opinion uses the term ‘noncitizen’ as equivalent to the statutory term 

‘alien.”” (citing 8 U.S.C. § 1101(a)(3))); Avilez » Garland, 69 F.4th 525 (9th Cir. 

2023); Arce'v, United States, 899 F.3d 796 (9th Cir. 2018). Additionally, this Court 

thinks it is prudent to “avoid language that reasonable readers might find offensive 

or distracting—unless the biased language is central to the meaning of the writing,” 

Chicago Manual of Style Online 5.253, 

https://www.chicagomanualofstyle.org/book/ed 1 Tpart2/ch05/psec253.htm]. As 

noted by the Ninth Circuit, “[t]he word alien can suggest ‘strange,’ ‘different,’ 

‘repugnant,’ ‘hostile,’ and ‘opposed[.]”” Avilez, 69 F.4th at 527 n.1 (citing Alien, 

Websters Third New International Dictionary 53 (2002)). Accordingly, because 

the word “noncitizen” is synonymous and does not encompass such negative 

connotations, the Court finds “noncitizen” is a better word choice. See Alien and 

Page 4 of 15 CIVIL MINUTES—GENERAL __Initlals of Deputy Clerk iv 
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subject to mandatory detention under § 1225(b)(2)(A).” [Opp. at 14]. However, as 

discussed in the Order on the Motion for Partial Summary Judgment, Petitioners 

have maintained their position that they are detained under § 1226 and are 

therefore entitled to receive bond hearings rather than remain in mandatory 

detention. (Reply at 6]. 

Because the premise of Petitioners’ claim is that the proper governing 

authority over their detention is § 1226 rather than § 1225, the Court does not find 

§ 1252(e)(3)(A) prohibits this Court from ruling on this Motion, 

B. Rule 23(a) 

The Court now considers whether the proposed class meets the requirements 

of Rule 23(a). 

1. | Numerosity 

Numerosity is satisfied if “the class is so large that joinder of all members is 

impracticable.” Hanlon v. Chrysler Corp., 150 F.3d 1011, 1019 (9th Cir, 1998)), 

Generally, courts find the numerosity requirement satisfied “when a class includes 

at least 40 members.” Rannis v. Recchia, 380 Fed, Appx. 646, 651 (9th Cir. 

2010)). 

Respondents do not dispute that Petitioners have satisfied numerosity. [See 

generally Opp.]. The Court finds numerosity is satisfied given the factual 

circumstances surrounding the putative class members and geographic scope of the 

proposed class, [Motion at 28 (suggesting that “at a minimum there are thousands 

of Bond Eligible Class members”)]. 

The Bond Eligible Class includes individuals that were detained following, 

“Operation At Large,” which entailed a 3,000 daily arrest quota of putative class 

members in Los Angeles, California. [Motion at 27], Where the Department of 

Homeland Security (“DHS”) and Immigration and Customs Enforcement (“ICE”) 

continue to increase immigration-related arrests in cities across the country, the 

Court finds that Petitioners have demonstrated bya preponderance of evidence that 

numerosity is satisfied, [See Department of Homeland Security, /CE Launches 

Operation Midway Blitz in Honor of Katie Abraham to Target Criminal Illegal 

[Noncitizens] Terrorizing Americans in Sanctuary Illinois (Sept. 8, 2025) 

Noncitizen, American Heritage Dictionary of English Language 44, 1198 (Sth ed. 

2011). ‘\ 
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(documenting “Operation Midway Blitz” in Chicago, Illinois); Department of 

Homeland Security, DHS Launches Operation Charlotte's Web to Target Criminal 

Illegal [Noncitizens} Terrorizing Americans in Charlotte, North Carolina (Nov. 

15, 2025) (indicating “surging resources for Operation Charlotte’s Web in North 

Carolina”)]. 

Based on data from the Executive Office of Immigration Review (“EOIR”) 

and DHS’s reports of its operations, the Court finds the Bond Eligible class 

satisfies the numerosity requirement. [See Motion at 2628]. 

2 Commonality 

The second Rule 23(a) requirement is commonality, This prong requires “a 

plaintiff... show that ‘there are questions of law or fact common to. the class.” 

Dukes, $64 U.S. at 349 (quoting Fed. R. Civ. Proc; 23(a)(2)), The proposed class’s 

claims must “depend upon a. common contention.” /d, And the common : 

contention “must be of such a nature that it is capable of classwide resolution— 

which means that determination of its truth or falsity will resolve an issue that is 

central to the validity of each one of the claims in one stroke.” /d. Accordingly, 

“what matters to class certification .,. is not the raising of common questions— 

even in droves—but rather, the capacity of a classwide proceeding to generate 

common answers apt to drive the resolution of the litigation” Id; at 350, 

Commonality is “construed permissively.” Hanlon, 150-F.3d at 1019. Thus, 

“(alll questions of fact and law need not be common: to satisfy the tle,” Jd; see 

also Evon'v. Law Offices of Sidney Mickell, 688 F 34.1015, 1029.(9th Cir, 2012) 

(“Where the circumstances of each particular class member vary but retain a 

common core of factual or legal issues with the rest of the class, commonality 

exists”). 

Rather, the “standard is “readily met" when plaintiffs seek prospective relief 

“challeng[ing] a system-wide practice or policy that affects all of the putative class 

members.” Mansor, 345 F.R.D. at 204. Indeed, the Ninth Circuit has held that “in 

a civil-rights suit ... commonality is satisfied where the lawsuit challenges @ 

system-wide practice or policy that affects all of the putative class members.” 

Gonzalez, 975 F.3d at 808 (citations omitted). 

There is little question here that Petitioners seek declaratory relief to 

challenge a newly adopted DHS policy that affects all putative class members. 

[Motion at 28-32]. Nevertheless, Respondents argue the proposed class lacks 
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commonality because there are “obvious differences between purported class 

members,” which would require “different answers depending on individualized 

circumstances.” [Opp. at 16]. 

However, the Court does not find the difference among putative class 

members so obvious. Although it is possible that individuals may have differing 

charges of inadmissibility when they are arrested, the deprivation of their right toa 

bond hearing is a common injury. Such common injury can be resolved ina single 

stroke upon the determination that the new DHS policy is in violation of their due 

process rights. See Rodriguez v. Hayes, 591 F.3d 1105 (9th Cir. 2010) (describing 

commonality as “look[ing] only for some shared legal issue or a common core of 

facts”). 

The Court’s MSJ Order rejected Respondents’ proposed interpretation of the 

INA, which subjected Petitioners and those similarly situated to mandatory 

detention, [MSJ Order at ]017]. Asa matter of law, Respondents’ interpretation 

runs. counter to the plain language of the INA, foundational principles of statutory 

interpretation, and the INA’s statutory scheme: {Id.]. In other words, the 

interpretive consequences of Respondents” interpretation and corresponding 

agency practices stemming from that interpretation injure Petitioners and putative 

class members jn a common manner. 

Where the class definition outlines an adequate basis to define this kind of 

injury, the Court finds commonality has been satisfied. 

3.  Typicality 

The third requirement of Rule 23(a) is typicality. “The claims of the 

representative party must be typical of the class claims.” Gonzalez, 975 F.3d at 

809 (citing Fed. R. Civ. P. 23(a)(3)). “{RJepresentative claims are ‘typical’ if they 

are reasonably co-extensive with those of absent class members; they need not be 

substantially identical.” Hanlon, 150 F.3d at 1020; Schwartz v. Harp, 108 F.R.D. 

279, 282 (C.D.Cal.1985). Typicality looks to “whether other members have the 

same or similar injury, whether the action is based on conduct which is not unique 

to the named plaintiffs, and whether other class members have been injured by the 

same course of conduct.” Hanon v. Dataproducts Corp., 976 F.2d 497, 508 (9th 

Cir. 1992). 

“Typicality refers to the nature of the claim or defense of the class 

representative, and not to the specific facts from which it arose or the relief 
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sought.” Hanon, 976 F.2d at 508. Typicality is a “permissive standard,” Staton v. 

Boeing Co.,327 F.3d 938, 957 (9th Cir. 2003), but class certification is 

inappropriate “if there is a danger that absent class members will suffer if their 

representative is preoccupied with defenses unique to it.” Hanon, 976 F.2d at 508. 

Together, commonality and typicality “serve as guideposts for determining 

whether under the particular circumstances maintenance of a class action is 

economical” and whether the class representative’s and class claims are “so 

interrelated that the interests of the class members will be fairly and adequately 

protected in their absence.” Gen. Tel. Co. of Sw. v- Falcon, 457 U.S. 147, 157 0.13 

(1982) 

Respondents contest typicality by suggesting that “half of [the named 

Petitioners] will be subject to mandatory detention if and when they apply for 

immigration benefits.” (Opp. at 18]. But Petitioners and the putative class 

members face essentially identical factual circumstances that satisfy typicality. 

Petitioners arrived in the United States without inspection. [Dkt, No. | at 6 

~7}, They were later arrested and detained at an ICE Processing Center and were 

denied bond hearings by an 1J, who claimed a lack of jurisdiction. [See id.; Dkt, 

No. 5]. At the time of their arrest, Petitioners were charged inadmissible under 

grounds that did not place them under mandatory detention as required by 

§ 1225(b)(1), § 1226(c), or § 1231. [Dkt. No. 1 99] 43, 48, 53, 58). Despite this, 

Petitioners remained in detention until the Court granted their TRO. [See Dkt. No. 

5; Dkt. No. 14, “Prior Order”). After the TRO, Petitioners were granted 

individualized bond hearings. 

A named plaintiff is not typical if “there is a danger that absent class 

members will suffer if their representative is preoccupied with defenses unique to 

it?” DZ Rsrv. v. Meta Platforms, Inc., 96 F.4th 1223, 1238 (9th Cir, 2024). 

Respondents posit that Petitioners cannot show typicality because “if and when 

[named Petitioners] apply for a U-visa and cancellation of removal, respectively, 

they will... be subject to mandatory detention under § 1225(b)(2).”” [Opp. at 18). 

Not only does the record fail to support the premise that Petitioners will take such a 

course of action, but the Court also has. doubts as to whether such action would 

necessitate mandatory detention. [See Reply at 7]. 

Much like the Petitioners, putative class members are noncitizens who 

already arrived in the United States without inspection, or will enter the United 

States and not face inspection. [Motion at 14]. In other words, putative class 
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members are inadmissible, but not subject to mandatory detention under 

§ 1225(b)(1), § 1226(c), or § 1231.. Where those individuals are subject to 

mandatory detention due to Respondents’ improper interpretation of the INA, 

Petitioners” claims present the same circumstances as those of the Bond Eligible 

Class. Therefore, Petitioners’ claims can be considered typical of Bond Eligible 

Class’s. 

The Court thus finds that Petitioners have satisfied the typicality requirement 

for the Bond Eligible Class. 

4, Adequacy 

The final requirement of Rule 23(a) is adequacy. Adequacy looks at 

whether “the representative parties will fairly and adequately protect the interests 

of the class.” See Hanlon, 150 F.3d at 1020 (quoting Fed, R. Civ, P, 23(a)(4))- To 

evaluate adequacy, the Court looks to whether (1) the named plaintiffs and their 

counsel have any conflicts of interest with other class members and (2) whether 

named plaintiffs and their counsel prosecute the action vigorously on behalf of the 

class” See Lerwill v, Inflight Motion Pictures, Inc., 582 F.2d 507, 512 (9th Cir. 

1978)). The named plaintiffs and their counsel must have “sufficient ‘zeal and 

competence’ to protect the interests of the rest of the class.” Doe v. Wolf, 424 F. 

Supp. 3d 1028, 1043 (S.D. Cal. 2020) (quoting Fendler v. Westgate-Cal. Corp., 

§27 F.2d 1168, 1170 (9th Cir, 1975)). 

Respondents do not appear to contest adequacy, Nevertheless, the Court 

evaluates whether there are any conflicts of interest or concerns associated with 

named Petitioners and their counsel. 

i. Named Petitioner’s Adequacy 

The Court turns first to the adequacy of the named Plaintiff Petitioner: 

Lazaro Maldonado Bautista. 

Bautista has lived in Los Angeles, California since 202) and has no criminal 

history.. [Dkt. No. 41-14 9] 3, 6, “Declaration of Lazaro Maldonado Bautista”). 

He was arrested on June 6, 2025 during an ICE operation in Los Angeles, 

California. (Dkt. No. 1 at 5-6]. Following his arrest, ICE detained Bautista at 

Adelanto ICE Processing Facility. [Declaration of Lazaro Maldonado Bautista 4 

7). Upon requesting a bond hearing before an immigration court, Bautista attended 

a hearing at which an IJ concluded that he was subject to mandatory detention and 

that the [J lacked jurisdiction to consider his request for release on bond. [/d. 9 9]. 
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Bautista, along with the other named Petitioners, received a bond hearing only 

after this Court granted their Application for a TRO. [/d. | 12; see also Dkt. No. 

5). 

Having now been released on bond, Bautista expresses his interest in 

representing the class and his understanding of the responsibilities of doing so, In 

a declaration submitted to the Court, Bautista explains he “want[s] to be a named 

plaintiff inthis case.” [Declaration of Lazaro Maldonado Bautista at { 13]. 

Furthermore, Bautista indicates his understanding that he “would representa large 

number of people who have entered the United States without inspection” and 

“ICE is not considering [those people] for bond.” [/d.].. The declaration further 

states he understands he “would represeit pdople who are currently in detention 

and who have been denied consideration far batid for the same reason as 

[himself].” [/a. 9 14]. As part of his role as class representative, Bautista declares 

that his role would require representing “the interests of all class members in this 

lawsuit and that it is [his] responsibility to represent the interests of each class asa 

whole and not just [his] own personal interests.” [/d.{] 15}. ; 

Based on his declaration, Bautista asserts that he is an adequate 

representative of the class; he seeks for the putative class members the same relief 

he received, and, as of the filing of the complaint, shares the same interests as: 

absent class members. See Doe v. Wolf, 424 F. Supp. 3d 1028, 1043-44 (SD. Cal. 

2020). Nothing in the record suggests that Bautista has any conflicts of interest. 

Bautista has a “mutual goa!” with the other class members to challenge the . 

allegedly unlawful practices and to “obtain declaratory . .. relief that would-not-- 

only cure this illegality but remedy the injury suffered by all current and future- -_ 

class members.” [Motion at 35 (quoting Nightingale v. U.S. Citizenship & Immigr. 

Servs., 333 F.R.D. 449, 462 (N.D. Cal. 2019))]. 

The Court finds he is an adequate representative of the Bond Eligible Class. 

ii. Class Counsel's Adequacy 

Counsel for the proposed class have shown that they have experience 

litigating class actions on immigration matters. The two attorneys from the USC 

Gould School of Law Immigration Clinic—Mr. Niels W. Frenzen and Ms. Jean E. 

Reisz—have litigated and presented arguments in immigration cases in numerous 

federal district courts and represented clients in approximately fifty petitions 

before two Circuit Courts of Appeals. [Dkt. 41-21 9] 2-4]. Moreover, the 

attorneys from the Northwest Immigrant Rights Project (NWIRP) have a decade or 
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more of experience working in immigration law. [See Dkt. No. 44-19 (explaining 

that Adams has many years of experience); id. 4 5 (explaining that Madrid has 

worked for NWIRP since 2013); id. J 6 (explaining that Kang has worked for 

NWIRP since 2014); id. 7 (explaining that Korthius has worked for NWIRP 

since 2018). Notably, Mr. Matt Adams has litigated “hundreds of cases and 

personally argued on behalf of immigrants before immigration judges, the Board of 

Immigration Appeals, federal district courts, the Ninth Circuit Court of Appeals, 

and the United States Supreme Court.” [Dkt. No. 41-19 3]. He has “successfully 

moved for class certification and been approved by federal courts/as class counsel 

in sixteen different class actions on behalf of immigrants.” [/d.]. 

The Motion further mentions the qualification of counsel from the American 

Civil Liberties Union, given their deep knowledge of immigration law and 

experience litigating class actions and complex federal cases, [Motion at 35-36}/ 

The combined experience of class counsel is more than adequate. 

Finally, the Court finds nothing in the record to suggest that the attorneys 

have any conflicts of interest with other class members. Accordingly, the Court 

concludes that counsel meet Rule 23(a)(4)’s adequacy requirement. 

C. Rule. 23(b)(2) 

Because the proposed class has met the requirements of Rule 23(a), the 

Court now turns to Rule 23(b). Petitioners seek class certification under Rule 

23(b)(2), “which permits the Court to certify a class if ‘the party opposing the class 

has acted or refused to act on grounds that apply generally to the class, so that final 

injunctive relief or corresponding declaratory relief is appropriate respecting the 

class as a whole,’” Jane Doe / v. Nielsen, 357 F. Supp. 3d 972, 99] (N.D. Cal. 

2018). 

The Ninth Circuit has previously concluded that “(nJeither [Rule 23] nor due 

process necessarily requires that the district court rule on class certification before 

granting or denying a motion for summary judgment.” Wright v. Schock, 742 F.2d 

541, 545 (9th Cir. 1984). See also Estakhrian v_ Obenstine, 859 F. App’x 121, 122 

(9th Cir, 2021). As a preliminary matter, the Court's MSJ Order already 

determined that Respondents’ interpretation of the INA cannot be squared with the 

statutory text and statutory scheme, and articulated the proper interpretation of the 

INA that applies to Petitioners. [See MSJ Order]. The MS) Order, therefore, 

makes clear that this proposed class is appropriate for certification under Rule 

23(b)(2). However, because the MSJ Order precedes this ruling on the class 
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certification motion, the Court addresses Respondents’ concerns regarding 

certification and further articulates why Rule 23(b)(2)’s standards are met. 

“Class certification under Rule 23(b)(2)” requires that “the primary relief 

sought is declaratory or injunctive.” Rodriguez v. Hayes, 591 F.3d 1105, 1125 (9th 

Cir. 2010). Petitioners “seek declaratory relief and vacatur for [the Bond Eligible 

Class].” [Motion at 38], Respondents raise two arguments to oppose class 

certification: (1) that § 1252(f)(1) prohibits the requested classwide relief, and (2) 

that the requested relief will not address the Bond Eligible Class’s injuries as a 

whole. [Opp. at 19-23). 

1, Section 1252(f)’s Prohibition of Class Actions 

The Ninth Circuit's recent decision in Al Otro Lado v. Executive Office for 

Immigration Review addresses Respondents’ first argument, See Al Owo Lado v. 

Exec, Off, for Immigr: Rev., 120 F.4th 606, 625-26 (9th Cir, 2024). In this case, 

the Ninth Circuit rejected the Government’s argument that classwide declaratory 

relief was prohibited. by § 1252(f). 120 F.4th at 1123-24, Nevertheless, 

Respondents insist that the requested declaratory relief would interfere with the 

Government's efforts to detain noncitizens under § 1225(b)(2), and that is 

“impermissibly coercive.” [Opp. at 20-21]. However, the Supreme Court has 

acknowledged that a declaratory judgment, “[t]hough it may be persuasive, . . . is 

not ultimately coercive.” Steffel v. Thompson, 415 U.S. 452, 47) (1974). 

The Court further notes that the statutory text further supports the 

availability of classwide declaratory relief. Compare § 1252(e)(1)(A) (prohibiting 

courts from entering “declaratory, injunctive, or other equitable relief” in any 

action to exclude under § 1225(b)(1) with § 1252(1)(1) (specifically noting that this 

subsection is a“{IJimit on injunctive relief’), Therefore, the requested relief for 

the Bond Eligible Class authorized by Rule 23(b)(2) is not incompatible with 

§ 1252(f). 

2. Whether Classwide Relief is Appropriate 

Respondents next argue that classwide declaratory relief is not appropriate, 

as “the relief sought would not be uniform and applicable to all class members.” 

[Opp. at 22]. Respondents suggest the class definition “draw[s] no clear 

distinctions between [noncitizens] entering without inspection and {noncitizens] 

present without inspection such that no single declaratory judgment would cover 

all putative class members.” [/d. at 22-23]. In other words, Respondents take 
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issue with an overbroad class definition, and further argue that due process may 

call for dissimilar procedural protections. [/d.]. 

The Court recognizes that Respondents could not benefit from the Court’s 

reasoning in the MSJ Orderat tHe time of submitting their Opposition. However, 

the MSJ Order has now clarified two important concerns in this matter: (1) that 

Respondents’ interpretation of the INA is incorrect; and (2) the relief requested by 

Petitioners would merely make available to Petitioners and putative class members 

the statutory protections imbued by the INA. [MSJ Order at 11, 16). The 

accessibility of the INA’s statutory protections to noncitizens is therefore uniform. 

Rule 23(b)(2) “does not require [courts] to examine the viability or bases of 

class members’ claims for declaratory and injunctive relief, but only to look at 

whether class members seek uniform relief from a practice applicable to all of 

them.” Rodriguez v. Hayes, 591 F.3d 1105,1125,(9th Cir. 2010); see also Parsons 

v. Ryan, 754 F.3d 657, 688 (9th Cir. 2014) inquiry “does not require an 

examination of the viability or bases of the’ class ntembers’ claims for relief, does 

not require that the issues common to the class satisfy a Rule 23(b)(3)-like 

predominance test, and does not require a finding that all members of the class 

have suffered identical injuries,”. Parsons, 754 F.3d at 688. Thus, “it is 

sufficient’ to meet the requirements of Rule 23(b)(2) that ‘class members complain 

of a pattern or practice that is generally applicable to the class as a whole.’”” 

Rodriguez, 591 at 1125 (citations omitted). 

Consistent with the MSJ Order, Petitioners indeed clarify that the requested 

declaratory relief is generally applicable to all members of the Bond Eligible Class. 

According to Petitioners, the new DHS policy applies to the members of the 

proposed Bond Eligible Class, Where the DHS policy renders all of the Bond 

Eligible Class subject to mandatory detention under § 1225(b)(2), the putative 

class members have been deprived of their right to a bond hearing under § 1226(a). 

[Motion at 37-38], The declaratory relief requested—a ruling that the policy 

violates Petitioners” and putative class members’ statutory and constitutional 

rights—would provide the entire class with relief from continued deprivation of 

their rights. [/d. at 13, 38}. Petitioners explain that “(a] single declaratory 

judgment requiring [Js] to provide individualized custody determinations at bond 

hearings” would apply to the class as a whole.” [/d. at 38]. 

Crucially, a classwide order declaring the DHS policy in violation of the 

class members* rights would not ensure their release on bond; it merely secures.a 
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right to an individualized hearing. Any differences that may exist in class 

members’ entitlement to be released is a different matter than their entitlement toa 

hearing. Respondents’ concerns regarding uniform relief does not speak to the 

latter. 

“The key to the (b)(2) class is the indivisible nature of the injunctive or 

declaratory remedy warranted—the notion that the [defendant's] conduct is such 

that it can be enjoined or declared unlawful only as to all of the class members or 

as to none of them,” Dukes, 564 U.S. at 360, The MSJ Order has already found 

Respondents’ interpretation of the INA to be contrary to the statutory text and 

statutory scheme, and mutually exclusive of Petitioners’ interpretation. Because 

the proper interpretation of the INA preserves a noncitizen’s right to an 

individualized bond hearing after arrest, the MSJ Order illustrates the indivisible 

nature of the relief. The Court finds similar cases from this judicial district 

instructive. 

In Franco-Gonzales v. Napolitano, the Court found a class action under Rule 

23(b)(2) was maintainable where the plaintiffs claimed that the defendants “[had] 

failed, on a systemic basis, to have adequate procedures in place to both identify 

mentally incompetent [noncitizens} and provide them with necessary safeguards,” 

Franco-Gonzales, No. CV 10-0221] DMG DTBX, 2011 WL 11705815 (C.D. Cal. 

Nov, 21, 2011), Petitioners present very similar circumstances here. Respondents 

have failed, on a systemic basis, to provide Petitioners and putative class members 

with the necessary safeguards imbued by the INA in violation of their. rights. 

Moreover, in Inland Empire-Immigrant Youth Collective v. Nielsen, the 

Court found class certification under Rule 23(b)(2) was appropriate because “to 

certify a class that is nor nationwide in scope might result in the application of 

unlawful practices based solely on geographic location, a piecemeal situation that 

would lead to arbitrary results.” Inland Empire-Immigrant Youth Collective v. 

Nielsen, No. EDCV172048PSGSHKX, 2018 WL 1061408 at *12(C.D, Cal. Feb. 

26, 2018), With this in mind, the Court finds a nationwide Bond Eligible Class is 

appropriate. 

Accordingly, Petitioners satisfy Rule 23(b)(2). When considering this 

determination with the MSJ Order, the Court extends the same declaratory relief 

granted to Petitioners to the Bond Eligible Class as.a whole. 
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IV. CONCLUSION 

For these reasons, Petitioners’ Motion for Class Certification is GRANTED 

as to the Bond Eligible Class and DENIED as to the Adelanto Class. [Dkt. No. 

41]. The Court ORDERS that the following class be certified: 

The Bond Eligible Class is CERTIFIED as to Petitioners’ claims that the 

DHS Policy violates the INA and Due Process. The class certified is defined as 

follows: 

e Bond Eligible Class: All noncitizens in the United States without 

lawful status who (1) have entered or will enter the United States 

without inspection; (2) were not or will not be apprehended upon 

arrival; and (3) are not or will not be subject to detention under 8 

U.S.C. § 1226(c); § 1225(b)(1), or § 1231 at the time the Department 
of Homeland Security makes an initial custody determination. 

The Court appoints Lazaro Maldonado Bautista as the representative for the 

Bond Eligible Class. The Court appoints attorneys Niels W. Frenzen and Jean B. 

Reisz of the USC Gould School of Law Immigration Clinic and Matt Adams, 

Glenda M. Aldana Madrid, Leila Kang, and Aaron Korthuis of the Northwest 

Immigrant Rights Project as class counsel. 

The Court SETS a status conference for January 16, 2026, and ORDERS 

parties to submit a Joint Status Report on January 9, 2026, which shall include 

how the parties will proceed with this matter. 

IT IS SO ORDERED. 
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