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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

OMAR RAMOS JIMENEZ,
Civil Action No. 25-cv-6733
Petitioner,
COMPLAINT AND

V. PETITION FOR WRIT OF HABEAS
CORPUS UNDER 28 U.S.C. § 2241

TAMMY MARICH, Acting Director of Buftalo
Field Office, U.S. Immigration and Customs
Enforcement; TODD LYONS, Acting Director,
U.S. Immigration and Customs Enforcement,
KRISTI NOEM, Secretary of the U.S. Department
of Homeland Security,

Respondents.

INTRODUCTION

This is a petition for a writ of habeas corpus filed on behalf of Omar Ramos Jimenez,
seeking relief to remedy his unlawful detention pursuant to 28 U.S.C. § 2241. Petitioner, Omar
Ramos Jimenez, is a native and citizen of Mexico. On December 3, 2025, Immigration and
Customs Enforcement (ICE) agents took Mr. Ramos Jimenez into custody when he reported in for
what he was told was a routine check-in appointment at the Buffalo ICE Field Office. Upon
information and belief Mr. Ramos Jimenez is being held in ICE custody at the Buffalo Service
Processing Center in Batavia, New York.

Accordingly, to vindicate Petitioner’s statutory, constitutional, and regulatory rights, this
Court should grant the instant petition for a writ of habeas corpus. Petitioner asks this Court to find

that he was unlawfully detained and to order his release.
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CUSTODY
l. Mr. Ramos Jimenez is in the physical custody of Respondent Tammy Marich, Acting Field
Office Director for Detention and Removal, Buffalo Field Office, U.S. Immigration and Customs
Enforcement (ICE), the Department of Homeland Security (DHS), as well as Todd Lyons, Acting
Director of ICE, and Kristi Noem, Secretary of DHS. Upon information and belief Petitioner is
currently being detained at the Buffalo Service Processing Center in Batavia, New York. Mr.
Ramos Jimenez is under the direct control of Respondents and their agents.
JURISDICTION
2. This action arises under the Constitution of the United States, the Immigration and
Nationality Act (“INA™), 8 U.S.C. § 1101 et. seq., as amended by the Illegal Immigration Reform
and Immigrant Responsibility Act of 1996 (“IIRIRA™), Pub. L. No. 104-208, 110 Stat. 1570. This
Court has jurisdiction under 28 U.S.C. 2241, art. I, § 9, cl. 2 of the United States Constitution
(“Suspension Clause™) and 28 U.S.C. § 1331, as Petitioner is presently in custody under color of
authority of the United States and such custody is in violation of the U.S. Constitution, laws, or
treaties of the United States. This Court may grant relief pursuant to 28 U.S.C. § 2241, and the All
Writs Act, 28 U.S.C. § 1651.
VENUE
3 Venue is proper in the Western District of New York because Petitioner is currently
detained at the Buffalo Service Processing Center in Batavia, New York, under color of the
authority of the United States, in violation of the Constitution, laws or treaties thereof. 28 U.S.C.
&6 1391, 2241,
PARTIES

4. Petitioner Omar Ramos Jimenez was detained by ICE on December 3, 2025, Upon
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information and belief he remains in immigration custody at the Buffalo Service Processing Center
in Batavia, New York.
5. Respondent Kristi Noem is the Secretary of DHS and is Petitioner’s ultimate legal
custodian. She is sued in her official capacity.
0. Respondent Tammy Marich is the Acting Field Office Director for ICE Enforcement and
Removal Operations in ICE’s Buffalo Field Office. She is one of Petitioner’s legal custodians and
is sued in her official capacity.
7. Respondent Todd Lyons is the Acting Director for ICE. He is one of Petitioner’s legal
custodians and is sued in his official capacity.

EXHAUSTION OF ADMINSTRATIVE REMEDIES
8. On July 8, 2025, ICE, “in coordination with” the Department of Justice, announced a new
policy that rejected this well-established understanding of the statutory framework and abruptly
reversed decades of practice.
9. The new policy, entitled “Interim Guidance Regarding Detention Authority for Applicants
for Admission,” claims that all persons who entered the United States without admission or parole
shall now be deemed “applicants for admission™ under 8 U.S.C. § 1225, and therefore subject to
mandatory detention under § 1225(b)(2)(A). The policy applies regardless of when a person was
apprehended and applied those who have been in the United States for months, years, and even
decades.
10. On September 5, 2025, in Matter of Yajure Hurtado, 29 1&N Dec. 216 (BIA 2025), the
Board of Immigration Appeals (BIA) issued a decision which purports to require the Immigration

Court to unlawfully deny a bond hearing to all persons such as Petitioner.

(98]
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1. The responsible administrative agency has therefore predetermined that Petitioner will be
denied a bond hearing.

12, There is no statutory requirement for Petitioner to exhaust administrative remedies before
immigration detention may be challenged in federal court, although exhaustion is generally
required as a prudential matter. See Paz Nativi v. Shanahan, No. 16-CV-8496 (JPO), 2017 WL
281751, at *1-2 (S.D.N.Y. Jan. 23, 2017) (collecting cases). “Exhaustion of administrative
remedies may not be required when: (1) available remedies provide no genuine opportunity for
adequate relief’: (2) irreparable injury may occur without immediate judicial relief; (3)
administrative appeal would be ‘futile’; and (4) in certain instances a plaintiff has raised a
‘substantial constitutional question.”” Guitard v. U.S. Sec’y of Navy, 967 F.2d 737, 740 (2d Cir.
1992) (quoting Von Hoffburg v. Alexander, 615 F.2d 633, 638 (5™ Cir. 1980).

3. The Immigration Court lacks jurisdiction to adjudicate the constitutional claims raised by
Petitioner, and any attempt to raise such claims would be futile. See Flores-Powell, 677 F. Supp.
2d at 463 (holding “exhaustion is excused by the BIA’s lack of authority to adjudicate
constitutional questions and its prior interpretation” of the relevant statute).

STATEMENT OF FACTS

14, Petitioner is a national and citizen of Mexico.

15.  Petitioner last entered the United States without inspection on or around September 29,
2004.

16. After his entry he moved to the Rochester, New York area, where he has remained since.

17. Petitioner was previously taken into [CE custody on July 30, 2013 in Rochester, New York.
18.  During that encounter he was processed for removal proceedings. He was issued a Notice

to Appear which charged him as an alien present in the United States who had not been admitted
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or paroled.

19. Petitioner was released from ICE custody on or around July 31, 2013. The record reflects
that he was released upon a bond payment of $1,500 made to ICE.

20.  Since his release in July 2013 Petitioner has been dutifully complying with all terms of his
release, including by reporting to ICE through regular check-ins. Over the years he has been
reporting by phone as well as in person whenever ordered.

21.  Petitioner also reported to all scheduled immigration court hearings in his removal case.
He presented two sets of applications for relief from removal — applications for protection from
persecution (asylum, withholding of removal and protection under the Convention Against
Torture) as well as an application for cancellation of removal pursuant to 8 U.S.C. § 1229b(b)(1).
On July 24, 2020, the Immigration Judge denied Petitioner’s applications for relief from removal.
22, On August 20, 2020, Petitioner timely appealed the decision of the Immigration Judge. He
submitted a brief in support of that appeal on May 26, 2022, and on October 23, 2023, the Board
of Immigration Appeals (“BIA™) removed the Petitioner’s case from its active docket. On March
6, 2025, Petitioner’s case was placed back on the active docket; his appeal remains pending before
the BIA.

23. Petitioner has been residing in the New York area with his family for over twenty-one years
since his last entry. He is married and is raising his fifteen-year-old U.S. citizen son; he has a very
close relationship with his adult U.S. citizen daughter. He is extremely involved in and connected
to his Rochester community. As part of his immigration case over one hundred letters of support
were submitted from community members. He has been working for the same employer for over
cight years and works in maintenance, snow removal and yard work both for his employer, for

private clients, and as a volunteer for his elderly neighbors. He has been paying his taxes and has
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no criminal history.

24, As noted previously, Petitioner has been complying with the terms of his release from ICE
since 2013. At first he was reporting weekly in person, then immigration officers were visiting his
home, then his reporting became monthly. For most of the past twelve years of reporting he would
receive a phone call from an automated ICE system on the same day of the month after which he
would text his reporting officer to show his compliance. The phone calls always came on the 10"
day of the month.

25 On Monday, December 1, 2025, Petitioner received a phone call from ICE. The caller
indicated that they were moving over to a new system for reporting that would require him to
install an application on his cell phone through which he would be able to report. He was told he
needed to appear in person at the Buffalo ICE Field Office to have the application installed.
Petitioner appeared at the office as scheduled. He was immediately taken into custody. No attempts
were made by ICE officers to install any application on his phone or discuss continued reporting
in any way. Petitioner, through counsel, asked why he was being taken into custody despite the
fact that he had paid a bond and was in compliance with his reporting. Petitioner was told by ICE
officers that their decision to take him into custody was due to changes in presidential priorities
and policies and to ensure his future attendance at court hearings. When Petitioner’s counsel
indicated he did not have any scheduled court hearings but was awaiting a decision on his appeal
the ICE officers responded that by taking him into custody his appeal decision would thus be
cxpedited.

26.  Petitioner faces imminent transfer outside of this judicial district and faces removal from
the United States.

27. Petitioner was re-detained without any notice. any hearing, or any individualized

6
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determination of dangerousness or flight risk. After over twelve years of dutiful compliance on his
reporting and never missing a court date or check in, Petitioner was lured into custody under false
pretenses and snatched from his family and community.

28. Due process requires the government to provide noncitizens with notice and a hearing prior
to re-detention, and that re-detention, without prior notice, a showing of changed circumstances,
or a meaningful opportunity to respond does not satisfy the procedural requirements of the Fifth
Amendment.

29. Petitioner intends to request bond relief from an immigration judge under 8 U.S.C. §
1226(a), which governs the detention of individuals already in the United States pending the
outcome of removal proceedings. See Jennings v. Rodriguez, 583 U.S. 281, 289 (2018).

30. Petitioner poses no danger to others nor is he a flight risk.

3l On information and belief, DHS has alleged or will allege that Petitioner was not previously
admitted or paroled into the United States and is subject to 8 U.S.C. § 1225(b)(2)(A). They will
state that he is not bond eligible under Matter of Yajure Hurtado, 26 1&N Dec. 216.

32. Petitioner cannot be subject to mandatory detention under 8 U.S.C. § 1225(b)(2), for
reasons including because, as a person already present in the United States, Petitioner is not
currently “seeking admission” to the United States.

33.  Asaperson detained under 8 U.S.C. § 1226(a), Petitioner must, upon his request, receive
a custody redetermination hearing (colloquially called a “bond hearing™) with strong procedural
protections.

34, The Western District of New York has already determined, on numerous occasions, that
Petitioners such as Mr. Ramos Jiminez, who are present without admission and who were not

apprehended at or near arrival, are detained pursuant to 8 U.S.C. § 1226; and not subject to
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mandatory detention under 8 U.S.C. § 1225(b)(2) as the government contends. Alvarez Ortiz v.
Freden, No. 25-cv-0960, 2025 WL 3085032 (W.D.N.Y. Nov. 4, 2025); Quituizaca Quituisaca v.
Bondi, No. 25-cv-6527, 2025 WL 3264440 (W.D.N.Y Nov. 24, 2025).

CLAIMS FOR RELIEF

COUNT ONE
Violation of 8 U.S.C. § 1226(a) and Associated Regulations

35. The allegations in the above paragraphs are realleged and incorporated herein.
36. Under 8 U.S.C. § 1226(a) and its associated regulations, Petitioner is entitled to a bond

hearing. See 8 C.F.R. §§ 236.1(d), 1003.19(a)-(f).

37. Petitioner has not been, and will not be, provided with a bond hearing as required by law.
38.  Petitioner’s continuing detention is therefore unlawful.
COUNT TWO

Violation of Fifth Amendment Right to Due Process
(Failure to Provide Bond Hearing Under 8 U.S.C. § 1226(a))

39.  Because Petitioner is a person arrested inside the United States and is subject to detention,

if at all, under 8 U.S.C. § 1226(a), the Due Process Clause of the Fifth Amendment to the United

States Constitution requires that Petitioner receive a bond hearing with strong procedural

protections.
40, Petitioner has not been, and will not be, provided with a bond hearing as required by law.
41, Petitioner’s continuing detention is therefore unlawful.

COUNT THREE
Violation of Fifth Amendment Right to Due Process
(Failure to Provide an Individualized Hearing for Domestic Civil Detention)

42. “In our society liberty is the norm, and detention prior to trial or without trial is the carefully

limited exception.” United States v. Salerno, 481 U.S. 739, 755 (1987).
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43.  The Fifth Amendment’s Due Process Clause specifically forbids the Government to
“deprive[]” any “person . .. of ... liberty . . . without due process of law.” U.S. CONST. amend.
V.

44, “[T]he Due Process Clause applies to all ‘persons’ within the United States, including

aliens, whether their presence is lawful, unlawful, temporary, or permanent.” Zadvydas v. Davis,
533 U.S. 678, 693 (2001); see Shaughnessy v. United States ex rel. Mezei, 345 U.S. 206, 212
(1953) (“[A]liens who have once passed through our gates, even illegally, may be expelled only
after proceedings conforming to traditional standards of fairness encompassed in due process of
law™), ¢f. Department of Homeland Security v. Thuraissigiam, 591 U.S. 103, 139-40 (2020)
(holding noncitizens due process rights were limited where the person was not residing in the
United States, but rather had been arrested 25 yards into U.S. territory, apparently moments after
he crossed the border while he was still “on the threshold™).

45, “Freedom from imprisonment—from government custody, detention, or other forms of
physical restraint—lies at the heart of the liberty™ protected by the Due Process Clause. Zadvydas,
533 U.S. 678, 679 (2001).

46.  The Supreme Court has thus “repeatedly recognized that civil commitment for any purpose
constitutes a significant deprivation of liberty that requires due process protection,” including an
individualized detention hearing. Addingtonv. Texas, 441 U.S. 418, 425 (1979) (collecting cases);
see also Salerno, 481 U.S. at 755 (requiring individualized hearing and strong procedural
protections for detention of people charged with federal crimes); Foucha v. Louisiana, 504 U.S,
71, 81-83 (1992) (same for civil commitment for mental illness); Kansas v. Hendricks, 521 U.S.

346, 357 (1997) (same for commitment of sex offenders).
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47.  Petitioner was arrested inside the United States and is being held without any
individualized custody hearing. Petitioner was re-detained after a prior release and payment of an
[CE bond. In 2013 a determination was made that he was not a danger to the community and that
payment of the bond would ensure he was not a flight risk. In the twelve years since there have
been no changed circumstances justifying re-detention. Having been detained without any notice
or opportunity to respond, or any assessment of his flight risk or dangerousness, is a violation of
due process.
48. Petitioner’s continuing detention is therefore unlawful, regardless of what statute might
apply to purportedly authorize such detention.
COUNT FOUR
Violation of Fifth Amendment Right to Due Process
(Substantive Due Process)
49.  Because Petitioner is not being provided a bond hearing, the government is not taking any
steps to effectuate its substantive obligation to ensure that immigration detention bears a
“reasonable relation” to the purposes of immigration detention (i.e., the prevention of flight and
danger to the community during the pendency of removal proceedings) and is not impermissibly
punitive. See Zadvydas, 533 U.S. at 690; Demore, 538 U.S. at 532-33 (Kennedy, J., concurring).
50.  Petitioner’s detention is therefore unlawful, regardless of what statute might apply to
purportedly authorize such detention,
PRAYER FOR RELIEF
WHEREFORE, Petitioner respectfully requests that this Court:
ls Assume jurisdiction over this matter;
2. Enjoin Respondents from transferring the Petitioner outside the jurisdiction of the Buffalo

Field Office pending the resolution of this case:
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3 Order Respondents not to remove Petitioner from the State of New York;

4, [ssue a Writ of Habeas Corpus ordering Respondents to release Petitioner immediately, or.
in the alternative, ordering Respondents to provide Petitioner with a constitutionally adequate,
individualized hearing before an impartial adjudicator at which Respondents bear the burden of
establishing that Petitioner’s continued detention is justified;

5. Award Petitioner his costs and reasonable attorneys’ fees in this action as provided for by
the Equal Access to Justice Act, 28 U.S.C. § 2412, or other statute: and

0. Grant such further relief as the Court deems just and proper.

Respectfully submitted this 3rd day of December 2025,

/s/ Grace Zaiman
Grace Zaiman

250 Mill St
Rochester, NY 14614
(585) 210-9868
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VERIFICATION BY SOMEONE ACTING ON PETITIONER’S BEHALF
PURSUANT TO 28 U.S.C. § 2242

[ represent Petitioner, Omar Ramos Jimenez, and submit this verification on his behalf. I hereby
verify that the factual statements made in the foregoing Petition for Writ of Habeas Corpus are true and

correct to the best of my knowledge.

Dated: December 3, 2025 /s/Grace Zaiman
Grace E. Zaiman
Attorney for Petitioner
250 Mill St,
Rochester, NY 14614
Email: grace@zaimanlaw.com
Tel: 585-210-9868
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