Case 4:25-cv-05787

Document9 Filed 01/12/26 in TXSD  Page 1 of 23

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS

CARLOS RIOS LOPEZ,
oy —— )

Petitioner,
V.

PAMELA BONDI, ¢z al,

Respondents.

HOUSTON DIVISION

CIVIL NO. 4:25-¢v-5787

2P L2P) (7 W) 87 TS W ) P WS R

THE FEDERAL RESPONDENTS’ RESPONSE TO THE PETITION FOR

WRIT OF HABEAS CORPUS

AND MOTION TO DISMISS AND, IN THE ALTERNATIVE,

FOR SUMMARY JUDGMENT

Respectfully submitted,

NICHOLAS J. GANJEI
United States Attorney

Laurel Simmons

Special Assistant United States Attorney
Southern District of T'exas
Attorney in Charge

California Bar No. 252213

Federal ID No. 3949426

1000 Louisiana, Suite 2300
Houston, Texas 77002

Tel: (713) 567-9414

Fax: (713) 718-3300

Email: laurel.simmons@usdoj.gov




Case 4:25-cv-05787 Document9  Filed 01/12/26 in TXSD  Page 2 of 23

TABLE OF CONTENTS

TABLE OF CONTENTS. ... it st s e s e e s e e i
TABLE OF AUTHORITIES. .....coiiiiiiiiiiniieineriarieriaeiiieisiierinesaeeirenernesiesnnenn ii
I. INTRODUCTION AND SUMMARY OF THE ARGUMENT ........ccoevnerennennen 1
II. BACKGROUND. ....ccoovviiirniiniinnrinsisnisiisns feanrsastisnrvnssans Rt s st snsansaanestnssins s 1
III. SUMMARY JUDGMENT LEGAL STANDARD ........ccccooeimeenieneneirsreneesenennes 2
IV, APPLICABLE LAW ...t ettt sttt bbbt ss e 3
A.  MANDATORY DETENTION UNDER 8 U.8.C. § 1225.....ccccccnnrerresencsniinssensaenne 4
B.  DISCRETIONARY DETENTION UNDER 8 U.8.C. § 1226.....ccccvnvmnivnniiiininierennnee 5
C. BIAREVIEW .cocicicticiciicteinstsssasestsssasssmsontsssssossssssssstnsstessssstns seasetessss srness 5
V. ARGUMENT ..ottt it e st s st sste s seesssesssssssssssssessnnes 6
A.  PETITION FAILED TO EXHAUST HIS ADMINISTRATIVE REMEDIES PRIOR TO
FILING THE PETITION. .coctcisiirermemnnniniserssisisisisenimesioresissssosssssssssssnssssesisssssssssssnssonses 6

B.  PETITION IS SUBJECT TO MANDATORY DETENTION UNDER 8 U.S.C. § 1225 8
1. THE PLAIN LANGUAGE AND STATUTORY STRUCTURE OF THE

IINA e a e b s sa s s s at s sa s s sa b sb e sa s e sa s e san e sb s saR RS S b Res 8

2, HISTORY OF THE INA......ccooccritiiiniiretenssisinisisesissnassosssssassssssssssssssssssasine 11
THE BIA’S DECISION IN MATTER OF HURTADQ ......ccccorvvenunerenenenns 12
PERSUASIVE DECISIONS FROM OTHER DISTRICT COURTS ......... 14

C. PETITIONER’S REMAINING CLAIMS ALSO FATL..vcciiiiiiiiiiiiiiiie e 17
CONCLUSION oottt s iasssnsisssessnnsesesisissssessssosssssssssonssssssissssonsans 17
CERTIFICATE OF SERVICE.....ccooiiiiniimmimenninieiinissiseiinsissisniisnsenssessssssssessses 18




Case 4:25-cv-05787 Document9 Filed 01/12/26 in TXSD  Page 3 of 23

TABLE OF AUTHORITIES
Page(s)

Cases
29 L 8 Nt e e e et 17,18
Abdonlaye Ba v. Director of Detrott Freld Offece, ICE,

No. 4:25-CV-02208, 2025 WL 2977712 (IN.D. Ohio Oct. 22, 2025) ....cccovvvvimvvcrcvvrirvrninnns 13
Agedab v. Garland,

849 Fed. App’x 64 (4th Cit. 2021) ittt et et e senees s 12
Barion v. Barr,

590 ULS. 222 (2020)....cuiuiiiireiriiricrectsencsereresee s eeses s s eess et e e s ssens s 19
Bondreaux v. Swift Transp. Co.,

402 F.3d 536 (5th Cif. 2005).....iueiiiriiiisisinsisinis sttt es s saens. 8
Buenrostro-Mendes v. Bondi,

No. CV H-25-3726, 2025 WL 2886346 (5.D. Tex. Oct. 7, 2025} cccovivvriniciresinncnens 19
Cabanas v. Bond;,

No. 4:25-CV-04830, 2025 WL 3171331 (8.D. Tex. Nov. 13, 2025} .....ccocviernniiniccninnans 6,21
Carlson v. Landon,

342 TS, 524 (1952).cuiiiintii i et et et e ettt 8
Chaveg v. Noem,

No. 3:25-CV-02325, 2025 WL 2730228 (5.D. Cal. Sept. 24, 2025) .....ccevvvrvrrrrrerrnn. 19, 20, 21
County of Sacramento v. Lewis,

523 U.S. 833, 847 (1998) oot e b i 17
Demore v. Kim,

538 U.S. 510 (2003).ceueiiircrriiirritiencinrens et s ettt e s r e s e 8
Fauller v. Rich,

11 F.3d 61 (Sth Cif. 1994) ettt st et 12
Gallegos-Hernandez v. United States,

688 F.3d 190 (5th Cir. 2012)...cceicireriieresicnrisstirecsrie st rss s tien e st ss b ensssees 11
Hinojosa v. Horn,

896 F.3d 305 (S5th Cit. 2018).miiiiciriiiiiciiiitinissiniissiececs it sse s seteesssees s sss s st sssssesantes 12
Hughes v. Canadian Nat'l Ry. Co.,

105 F.4th 1060 (8th Cit. 2024) ..o it eresresens 15
In re Guerra,

24 1. & N. Dec. 37 (BIA 2006).....cuiriininiiiinessniesinsssesssss s sesss s sesssc s sesesesaes 10
Jennings v. Rodrigues,

583 ULS. 281 (2018).cucuceriiiiiictni st ss e b b e b 9,10, 15
Little v. Liguid Air Corp.,

37 F.3d 1069 (Sth Cir. 1994)..cimiiiicinie it i s s s s ssees s 8
L oper Bright Enters. v. Raimonds,

603 TS, 369 (2024)......corieriicreiiiieeise st s 18




Case 4:25-cv-05787 Document 9  Filed 01/12/26 in TXSD  Page 4 of 23

Matsushita Efec. Indus. Co. v. Zenith Radio Corp.,

475 U.S. 574, 106 S.Ct. 1348, 89 L.Ed.2d 538 (1986) ......cesrruerererrrrmrimeersrinsesssssssssessssessasenns 7
Matter of GES Indus., LLL.C.,

99 F.4th 223 (5th Cif. 2024) ..ot reesvetee e et ettt e st aee e 15
Maiter of Q. L4,

29 L. & N. Dec. 66 (BLA 2025)......ciiiiiiieciier e tsriesees st snssts et st sesetsee st e res st evsans 9
Matter of Yajure Hurtado,

29 L & N. Dec. 216 (BIA 2025) .ot ensss e sesrsearenes passim
Matthews v. Eldridge,

424 U8, 319 (1976). vt e 17
Mekenye v. Atty. Gen. of U.S.,

445 Fed. APP’x 593 (3d Gt 2011) vooveoievesseresooeseeessessseessrssscessseesesssessse s eesseseres 12
Nola Spice Designs, LL.C v. Flaydel Enters., Inc.,

783 F.3d 527 (5th Cir. 20T5)..ci e rrsirriss e sescrseiesvec e e b s as s s s s s ness st as e 8
Red Lion Broad. Co. v. FCC,

395 ULS. 367 (1969) ettt sttt st s st ettt ne st et net et 16
Restaurant Law Center v. U.S. Dep't of Labor,

120 F.4th 163 (5th Cit. 2024) ocvveeiiee ittt ssvs st et ss s b ste e rassenes 13
Rumsfeld v. Padilla,

542 TJ.S. 426 (2004) c.coviieirreeririeeierssinesraetes s s sree s tes st st es e s s e se st eene s emaneneesreesas e saenes 6
Sandoval v. Acuna,

No. 6:25-CV-01467, 2025 WL 3048926 (W.D. La. Oct. 31, 2025)....ccccvmurrrenercrrrerrienns 20, 21
Skidmore v. Swift & Co.,

323 ULS. 134 (1944) ittt ese ettt es et ss s s ettt es st et sn et eeeearens 18
Torres v. Barr,

976 F.3d 918 (9th Cif. 2020).....cccciceriereeiecrerieeei et sssssstes sttt st eesasssseaseseeesesressesenes 17
Trump ». |.G.G,,

604 U.S. 670, 674 (2025).. coeviieeririeetcesernie sttt ress st b e aebe evane s saenansssnts s senseeransnes 17
US. v Kay,

359 F.3d 738 (5th Cit. 2004) .ottt emee et ess sttt et st tenes s e seenrennes 16
United States v. Cleto,

956 F.2d 83 (5th Cir. 1992)...cceie et as s bt en e st anssenen e 12
United States v. Menasche,

348 UG, 528 (1955) ittt et st ettt sss st st e es st e s anraseanrens 16
United States v. Woods,

STT LS. 31 (2013) ettt st es s s sttt ee et st ees s eeeensenaenseenas 14
Vargas Lopes v. Trump,

No. 8:25-CV-00526, 2025 WL 2780351 (D. Neb. Sept. 30, 2025) ..oovervrrerreerrreerrecirmsrnnesenns 19
Walker v. Johnston,

FIZ2ULS. 275 (1941 ittt sttt bbbt b ettt et et s st eaereeeeeeen 8
Wong Wing v. United Stares,

163 TLS. 228 (1896)...e et ierieeeieirere e ste st easastie s et st e st s e smee e et eses e enesetesnsssraneseseens 8
Statutes



Case 4:25-cv-05787 Document9 Filed 01/12/26 in TXSD Page 5 of 23

S ULSIC G704 e e b1t b et s s sttt ettt e b et et en e s s et 17
BULSICL § 1225 et ettt ettt e e e et ere et st et eneees et anaeseaneas 9,13
8 U.S.C. § I1225(@)(1) ettt et ssest et st ss st sss et st s et en e s s s s e raes 13, 14
B ULS.CL § 1225()(3) .vurerrereerereie et ssss s e ssss s s sas st etsab e ne e s eeasesssee e s e e e s seean 14
B ULS.CL § 1225(D).-ceiiieeercenicereertineresinere et st es s st ettt et na et st sas e s een et ee s 22
R U O U4 () ) T 6
B US.C. §1225(D)(2) . rvermirrirerinieiieisinciesiesses ettt sss s s bt sttt s passim
8 U.S.C. § 1225(DY(2I(A) ciurrererrecremiereet sttt sssssse s es s et bt 9,10, 11, 15
BULS.C. § 1226 worerevverereseceeenssoneesssssssnssssosssssessesesss s seesessess et ese e sseees e eeseo 10
B ULS.C. § 1226(8) cuucrcmreemriiecrrineemeermrsisssesssnssrse st s s ss s st est st et sese s ase st eens s sas s 10, 16
B US.CL§ I252(2)(1) ettt e st eae s e st s rtes et srtesananserrans 12
8 US.C. § 1225(8)(2) weoveesreesivmmsssseesssoessossssssessseeesoesemeessamsssssssesssesesssessessess e eses 14,16
22 ULSIC G 2201 ettt ettt en s ee e et s e atae e ees e e e 17
2B ULS.CL § 2247 oot st bbbt s s e st et e een et sr s e 6,8
2B ULS.C G 2242 ...ttt ettt s an ettt ea et e st e et er et rene et se e 6
Pub. L NNO. 119-T ettt et et e se e e es e s ae s eeeaessten e ss st tossees 18
US.CL § E225A)(L) oo sttt st sttt s s ee st an e enees e s e seneanrareas )
USiCl§ T22008) oottt sttt et s ent s e s s s et en e saens 10
Rules

Fed. R CIv. P. SO(R) ..vceiiiciiieniesenissi s e sns s tes st s sttt et s eneaesseenassneeneeseen 7
Fed. R CIV. Pl 56(€) evocririeee ettt ettt st bsas s s ees e eessesars e ane s emseses s sesans 7
Federal Rule Of Civil PIOCEAULE S56...uoiuiiiiiiiiiciieeeieeeee s eeeee et sesees e s eee s eseses s s see s eeesesens 6
Regulations

8 C.ER. § 235.3(B)(I)I) .vovvevrerecommirevenmmenssesseessssstsssessss st st esestesbs sttt sessssesssessssensemennasssenanene 11
O OB T L 10
8 C.ER. § 1003.1(2)(1) coorvvverrvvrrmssmssossssssosssccseessseesseseesseseessssmess s sessssessesesssess e 10, 11
8 C.FR. § 1003 1(d)(1) et sssssstsss st sssess ettt arss sttt e maeeenens 10, 11
8 CER. § 1003 1(d) (7)evvrrvvrssvrmmsmssrsssssssssressseessssestsmeessesssaessssssssscsssoscsssssesseessssseeoessesens 11
B C.ER § 1236, 1(d) (1) ittt ieines et snes st et e s s ees e st v aeetensansans 10
8 C.ER. §§ 236. 1) (1) vvrrsireremsssveressssscstioess e sesssessessesesecsssssesstssesessssseesssssseesseeesesereeen 10
Other Authorities

Pub. L INO. TO4-208....c ettt ittt et e st e e et seaas et eae e et et s ee s e e et et e e et eeenes 17

iv



Case 4:25-cv-05787 Document9 Filed 01/12/26 in TXSD  Page 6 of 23

I. INTRODUCTION AND SUMMARY OF THE ARGUMENT

The Government! hereby responds to Carlos Rios Lopez’s habeas petition and
respectfully requests this Court deny his petition under 28 U.S.C. § 2241 and grant summary
judgment for the Government under Federal Rule of Civil Procedure 56.

First, Rios Lopez failed to exhaust administrative remedies. This is enough, by itself, to
deny his § 2241 petition. Second, despite some references to requirements under 8 US.C. §
1225(b)(1) in his petition, Mr. Rios Lopez is subject to mandatory detention under 8 U.S.C. §
1225(b)(2), based on the statute’s plain language and structure, the history of the Immigration
and Nationality Act (INA), the Board of Immigration Appeals (BIA) decision in Matter of
Yajure Hurtado, 29 1. & N. Dec. 216 (BIA 2025), and persuasive decisions from other district
courts, including the recent decision in Cabanas ». Bondi, No. 4:25-CV-04830, 2025 WL
3171331 (S.D. Tex. Nov. 13, 2025) (J. Eskridge).

Accordingly, this Court should deny Mr. Rios Lopez’s § 2241 petidon and grant
summary judgment for the Government.

II. BACKGROUND

Petitioner, Rios Lopez, is a native and citizen of Mexico, Dkt. 1 at 6. In 2010,
Petitioner entered the United States in 2004 without inspection. Dkt. 1 at Y 6, 12. He was
convicted for misdemeanor for Obstructing a Highway or Passageway on November 21, 2025,

at which time he was transferred from Montgomery County Jail directly to ICE custody. Dkt.

1 The proper respondent in a habeas petition is the person with custody over the petitioner. 28
U.S.C. § 2242; see also § 2243; Rumifeld v. Padilla, 542 U.S. 426, 435 (2004). That said, it is the originally
named federal respondents, not the named warden in this case, who make the custodial decisions
regarding aliens detained in immigration custody under Title 8 of the United States Code.
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1at9{ 13. He is currently detained at the Houston Contract Detention Facility in Houston,
Texas. Dkt. 1atq 1.

ICE served Petitioner with a Notice to Appeat (“NTA”) on November 24, 2025
chatging him with removability pursuant to Immigration and Nationality Act (“INA”) section
212(2)(6)(A)(), 8 U.S.C. § 1182(a)(6)(A)(D), as an alien present in the United States without
being admitted or paroled, or who arrived in the United States at any time or place other than
as designated by the Attorney General. Exh. 1. In the NTA, the examining immigration
official denied Petitioner admission into the United States, explained the basis for charging
Petitioner with being subject to removal, and ordered Petitioner to appear in immigration
court. I4.

On November 26, 2025, Lopez submitted a custody redetermination tequest seeking a
bond hearing under 236(a), which the Immigration Judge took no action on on December 1,
2025, finding that it lacked jurisdiction to redetermine Petitionet’s custody status because
Petitioner’s detention was governed by INA § 235(b)(2)(A), 8 U.S.C. § 1225(b)(2). Dkt. 1 at
p. 2.

III. SUMMARY JUDGMENT LEGAL STANDARD

Generally, summary judgment is proper when there is no genuine dispute as to any
material fact and the moving party is entitled to judgment as a mattet of law. Fed. R. Civ. P.
56(a). If the moving party meets its burden of demonstrating the absence of a genuine factual
dispute, the non-movant must then come forward with specific facts showing there is a
genuine issue for trial. Fed. R. Civ. P. 56(c); Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475

U.S. 574, 58687, 106 S.Ct. 1348, 89 L.Ed.2d 538 (1986). The non-movant must “go beyond




]
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the pleadings and by [the nonmovant’s] own affidavits, or by the depositions, answers to
interrogatories, and admissions on file, designate specific facts showing that there is a genuine
issue for tral.” Noia Spice Designs, L1L.C v. Haydel Enters., Inc., 783 F.3d 527, 536 (5th Cir. 2015).
The non-movant’s burden “will not be satisfied by ‘some metaphysical doubt as to the material
facts, by conclusory allegations, by unsubstantiated assertions, or by only a scintilla of
evidence.”” Boudreaux v. Swift Transp. Co., 402 F.3d 536, 540 (5th Cir. 2005) (quoting Lzt ».
Liguid Air Corp., 37 F.3d 1069, 1075 (5th Cir. 1994) (en banc) (pet curiam)).
IV. APPLICABLE LAW

In a petition for a writ of habeas corpus, the petitioner is challenging the legality of the
restraint of imprisonment. See 28 U.S.C. § 2241. The burden is on the petitioner to show the
confinement is unlawful. See, e.g, Walker v. Johnston, 312 U.S. 275, 286 (1941). When it comes
to detention duting removal proceedings, it is well-taken that the authority to detain is
elemental to the authority to deport, as “[d]etention is necessarily 2 part of the] deportation
procedure.” Carlson v. Landon, 342 U.S. 524, 538 (1952); see Wong Wing v. United States, 163 U.S.
228, 235 (1896G) (“Proceedings to exclude or expel would be vain if those accused could not
be held in custody pending the inquiry into their true character, and while arrangements were
being made for their deportation.”). As the Supreme Court has stated in no unmistakable
terms, “[d]etention during removal proceedings is a constitutionally permissible part of that
process.” Demore v. Kim, 538 U.S. 510, 531 (2003).

With this backdrop in mind, the Government proceeds to the statutory text on

mandatory versus discretionary detention.
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A.  MANDATORY DETENTION UNDER 8 U.S.C. § 1225

Section 1225 defines “applicants for admission” as “alien[s] present in the United States
who ha[ve] not been admitted” or “who arrive]] in the United States.” 8 U.S.C. § 1225(a)(1).
Applicants for admission “fall into one of two categories, those coveted by § 1225(b)(1) and
those covered by § 1225(b)(2).” Jennings v. Rodrigues, 583 U.S. 281, 287 (2018).

Section 1225(b)(1) applies to arrving aliens and “certain other” aliens “initially
determined to be inadmissible due to fraud, misrepresentation, or lack of valid
documentation.” Id;; 8 US.C. § 1225(b)(1)(A)(@), (iii). These aliens are generally subject to
expedited removal proceedings. Sez 8 U.S.C. § 1225(b)(1)(A)(D). But if the alien “indicates an
intention to apply for asylum . . . or a fear of persecution,” immigration officers will refer the
alien for a credible fear interview. Id. § 1225(b)(1)(A)(i). An alien “with a credible fear of
persecution” is “detained for further consideration of the applicaton for asylum.” Id.
§ 1225(®)(1)(B)(ii). If the alien does not indicate an intent to apply for asylum, express a fear
of prosecution, or is “found not to have such a fear,” he is detained until removed. I4.
§ 12250)(D(A)D, B)A)IV).

Section 1225(b)(2) is “broader” and “serves as a catchall provision.” Jennsngs, 583 U.S.
at 287. Ir “applies to all applicants for admission not covered by § 1225(b)(1).” Id. Under
§ 1225(b)(2), an alien “who is an applicant for admission” sha// be detained for a removal
proceeding “if the examining immigration officer determines that [the] alien seeking admission
is not cleatly and beyond a doubt entitled to be admitted.” 8 U.S.C. § 1225(b)(2)(A) (emphasis
added); see Master of Q. 14, 29 1. & N. Dec. 66, 68 BIA 2025) (“[Flor aliens atriving in and

seeking admission into the United States who are placed directly in full removal proceedings,
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section 235(b)(2)(A) of the INA, 8 U.S.C. § 1225(b)(2)(A), mandates detention “‘until removal
proceedings have concluded.” (citing Jennings ». Rodrigues, 583 U.S. 281, 299 (2018)).

B.  DISCRETIONARY DETENTION UNDER 8 U.S.C. § 1226

Section 1226 provides that an alien may be atrested and detained “pending a decision
on whether the alien is to be removed from the United States.” 8 U.S.C. § 1226(z). Under
§ 1226(a), the government may detain an alien during his removal proceedings, release him on
bond, ot release him on conditional parole. By regulation, immigration officers can release
aliens if the alien demonstrates that he “would not pose a danger to property ot persons” and
“is likely to appear for any future proceeding.” 8 C.F.R. §236.1(c)(8). An alien can also
request a custody redetermination (z¢., a bond hearing) by an immigration judge (“IJ”") at any
time before a final order of removal is issued. See 8 U.S.C. § 1226(a); 8 C.F.R. §§ 236.1(d)(1),
1236.1(d)(1), 1003.19.

At a custody redetermination, the IJ may continue detention or release the alien on
bond ot conditional parole. 8 U.S.C. § 1226(a); 8 C.F.R. § 1236.1(d)(1). IJs have broad
discretion in deciding whether to telease an alien on bond. In re Guerra, 24 1. & N. Dec. 37,
39-40 (BIA 2006) (listing nine factors for IJs to consider). But regardless of the factors IJs
consider, an alien “who presents a danger to persons or property should not be released duting
the pendency of removal proceedings.” Id. at 38.

C. BIAREVIEW

The BIA 1s an appellate body within the Executive Office for Immigtation Review
(“EOIR”). See 8 C.F.R. § 1003.1(d)(1). Members of the BIA possess delegated authority from

the Attorney General. 8 C.F.R. § 1003.1(a)(1). The BIA is “charged with the review of those
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administrative adjudications under the [INA] that the Attomey General may by regulation
assign to it,” including IJ custody determinations. 8 C.F.R. §§ 1003.1(d)(1), 236.1; 1236.1. The
BIA not only resolves particular disputes before it, but also “through precedent decisions, [it]
shall provide clear and uniform guidance to DHS, the immigration judges, and the general
public on the proper interpretation and administration of the [INA] and its implementing
tegulations.” Id, § 1003.1(d)(1). “The decision of the [BIA] shall be final except in those cases
reviewed by the Attorney General.” 8 CF.R. § 1003.1(d)(7).

On September 5, 2025, the BIA issued a precedential decision in Matter of Yajure
Hurtads, 29 1. & N. Dec. 216 (BIA 2025). In that decision, the BIA held that an IJ lacks
authority to hear a respondent’s request for bond where the respondent is an applicant for
admission and subject to mandatory detention under Section 235(b)(2)(A) of the INA, 8
U.S.C. § 1225(b)(2)(A), and the regulation at 8 C.F.R. § 235.3(b)(1)(i). Hurtads, 29 1. & N.
Dec. at 229.

V. ARGUMENT

A. PETITION FAILED TO EXHAUST HIS ADMINISTRATIVE REMEDIES PRIOR TO
FILING THE PETITION.

As a threshold matter, the Court should deny the habeas petition because Petitioner
has not administratively exhausted his claims. In accord with the general rule that parties
seeking relief against federa] agencies must exhaust administrative remedies prior to seeking
judicial relief, it is well-taken that a habeas petitioner must exhaust all administrative remedies
prior to filing a federal habeas petition under § 2241. See, e.g., Gallegos-Hernandez v. United S tates,

688 F.3d 190, 194 (5th Cir. 2012) (holding that a federal prisoner seeking habeas relief under
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§ 2241 must first exhaust all available administrative temedies), Hingjosa v. Horn, 896 F.3d 305,
314 (5th Cir. 2018) (same); United States v. Cleto, 956 F.2d 83, 84 (Sth Cir. 1992) (same).

In this case, Petitioner had a hearing before an immigration judge. Dkt. at p. 2.
Petitioner has not appealed that decision to the BIA.2

The Fifth Circuit has recognized exceptions to the exhaustion requirement and noted
that they “apply only in extraordinary circumstances,” including when exhaustion would be
“patently futile.” Fuller v. Rich, 11 F.3d 61, 62 (5th Cir. 1994) (internal quotation marks
omitted). Fulfer itself is illustrative, where the petitioner argued that administrative appeal was
futile because the time for filing an appeal has already elapsed. JSee 7 The Fifth Circuit
disagreed, holding that “until he actually appeals and that appeal is acted on, we do not know
what the appeals board will do with [petitioner]’s claim, and until the appeals board has been
given an opportunity to act, [petitioner] has not exhausted his administrative remedies.” 4.

Here, just because the administrative body is unlikely to find the law in the petitioner’s
favor does not mean that the “extraordinary circumstances™ apply where exhaustion is futile.
Petitioner must seek a bond, and if denied, he must appeal to (and receive a decision from)
the BIA for the matter to be administratively exhausted. It is of little moment whether
Petitioner would be able to successfully convince the BIA that Matter of Hurtads, 29 1. & N.

Dec. 216 (BIA 2025), was wrongly decided or that her circumstances are factually

2 The issue of whether an adverse decision from the BIA could be further appealed to the U.S.
Court of Appeals—via a petition for review—was discussed at the Jimineg bearing. The INA, 8 US.C.
§ 1252(2)(1), limits jurisdiction of courts of appeal to review final orders of removal. Thus, a challenge
to an alien’s detention, before a final order of removal is issued, is not within the scope of a petition
for review. Ser, e.g, Agedab v. Garland, 849 Fed. App’x 64 (4th Cir. 2021) (unpublished); Mekenye v. Aty
Gen. of U.S., 445 Fed. App’x 593, 596 (3d Cir. 2011) (unpublished); 4gedab v. Garland, 849 Fed. App’x
64 (4th Cir. 2021) (unpublished).
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distinguishable from Hurtads; the point is that Petitioner cannot eschew the process altogether.
See Abdonlaye Ba v. Director of Detroi Field Office, ICE, No. 4:25-CV-02208, 2025 W1, 2977712,
at *2 (N.D. Ohio Oct. 22, 2025) (dismissing for failure to exhaust where petitioner sought
“review of the application and intetpretation of Matter of Yajure Hurtads” but had yet to appeal
to the BIA). In sum, not only does the law require exhaustion, practical and intuitive
considerations highlight why this result must follow here in the bond context.
B. PETITION IS SUBJECT TO MANDATORY DETENTION UNDER 8 U.S.C. §1225
Petitioner’s habeas petition should be denied because he falls under the plain language
of the mandatory detention provisions in 8 U.S.C. § 1225. In particular, he is an alien present
in the United States without being admitted or paroled, ot who arrived in the United States at
any time or place other than designated by the Attorney General. See Matter of Hurtado, 29 1.
& N. Dec. 216 (BIA 2025). As an alien “present in the United States who has not been
admitted,” he is by definition “an applicant for admission.” 8 U.S.C. § 1225(a)(1). Thus, he is
subject to mandatory detention. See . § 1225(b)(2)(A) (instructing that “the alien sha// be
detained” in the case of “an alien seeking admission” who “is not clearly and beyond 2 doubt
entitled to be admitted” (emphasis added)).

1. THE PLAIN LANGUAGE AND STATUTORY STRUCTURE OF
THE INA

“As usual, we start with the statutory text.” Restasrant Law Center v. U.S. Dep’t of Labor,
120 F.4th 163, 177 (5th Cir. 2024). Section 1225(b)(2) provides the following:
in the case of an alien who is an applicant for admission, if the examining immigration

officer determines that an alien seeking admission is not cleatly and beyond a doubt
entitled to be admitted, the alien shall be detained for [removal proceedings).
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8 U.S.C. § 1225(b)(2). The INA defines “applicant for admission” as “an alien present in the
United States who has not been admitted.” 8 U.S.C. § 1225(a)(1). In the context presented in
this case, “seeking admission” and “applying for admission” ate plainly synonymous. Congress
has linked these two variations of the same phrase in Section 1225(2)(3), which requites all
aliens “who are applicants for admission or otherwise seeking admission” to be inspected by
immigration officers. 8 U.S.C. § 1225(2)(3). The wotd “or” here “introduce[s] an appositive—
a word or phrase that is synonymous with what precedes it (‘Vienna or Wien,” ‘Batman or the
Caped Crusader’).” United States . Woods, 571 U.S. 31, 45 (2013). Read propetly, a person
“secking admission” is just another way of desctibing a person applying for admission,
meaning he is an applicant for admission, which includes both those individuals attiving in the
United States and those already present without admission. 8 U.S.C. § 1225(a)(1).

Congress used the phrase “artiving alien” throughout Section 1225. See, 2g., 8 U.S.C.
§§ 1225(a)(2), (b)(1), (c), (d)(2). To be sure, this phrase does distinguish an alien presently or
tecently “artiving” in the United States from other “applicants for admission” who, like
Petitioner, have been in the United States without being admitted. But Congress did not use
this phrase in Section 1225(b)(2)’s mandatory-detention provision, and instead prescribed
mandatory detention for “alien[s] seeking admission.” Had Congtess intended to limit Section
1225(b)(2)’s scope to “arriving” aliens, it could have simply used that phrase like it did in
Section 1225(b)(1). Instead, Congress used the phrase “alien seeking admission” as a plain
synonym for “applicant for admission.”

The statutory structure of Section 1225(b) also supports the Government’s

interpretation. It is true that Section 1225(b)(1) applies to applicants for admission who are
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“arriving in the United States” (or those who have been present for less than two years) and
provides fot expedited removal proceedings. It also contains its own mandatory-detention
provision applicable during those expedited proceedings. See 8 U.S.C. § 1225(b)(1)(B) (i) (IV)-
By contract, Section 1225(b)(2) applies to “other aliens,” ze., “an alien who is an applicant for
admission” who is not an artiving alien (and thus not subject to expedited removal under
Section (b)(1)). These aliens too “shall be detained”—not subject to expedited removal
proceedings, but pussuant to a mote typical removal “proceeding under section 1229a of this
title.” 8 U.S.C. § 1225(b)(2)(A). Thus, Section 1225(b) applies to two groups of “applicants
for admission”: Section (b)(1) applies to “artiving” or recently arrived aliens who must be
detained pending expedited removal proceedings; and (b)(2) is a “catchall provision that
applies to all applicants for admission not covered by § 1225(b)(1),” Jennings, 583 U.S. at 287,
who, like Petitioner, must be “detained for a [non-expedited] proceeding under section 1229a
of this title,” 8 U.S.C. § 1225(b)(2). A contrary interpretation limiting Section 1225(b)(2) to
“arriving” aliens would render it redundant and without any effect.

A comparison of Section 1225°s mandatory-detention provisions against the
discredonary detention provisions of Section 1226 also supports the Government’s
intetpretation. “A basic canon of statutory construction” is that “a specific provision applying
with particularity to a matter should govern over a more general provision encompassing that
same matter.” MHughes v. Canadian Nat’l Ry. Co., 105 F.4th 1060, 1067 (8th Cir. 2024); see Matter
of GES Indus., L.L.C., 99 F.4th 223 (5th Cir. 2024) (explaining that to the extent one could read
tension among two statutoty provisions, the more specific ptovision should govern over the

general). Here, Section 1226(a) is the general provision, applicable to aliens “arrested and

10
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detained pending a decision” on removal. § U.S.C. § 1226(a). Section 1225(b), by contrast, is
much more specific, applying particulatly to aliens who are “applicants for admission”—a
specially defined subset of aliens that explicitly includes those “present in the United States
who ha[ve] not be[en] admitted.” Id. § 1225(a). So while the general rule might be that aliens
detained pending removal may be detained, the specific rule for aliens who have not been
admitted is that this subset of aliens must be detained. The Court should be loath to eviscerate
the specific text of Section 1225(b)(2)(A) in favor of the more general text of Section 1226(a).
See, e.g., United States v. Menasche, 348 U.S. 528, 538-39 (1955) (“It is our duty to give effect, if
possible, to every clause and word of a statute, rather than to emasculate an entire section[.]”).
Because Petitioner falls squarely within the definition of individuals deemed to be “applicants
for admission,” the specific detention authority under § 1225(b) governs over the general
authority found at § 1226(a).
2. HISTORY OF THE INA

The congressional amendments to the INA support the Government’s reading of the
statute. It should be noted that this atgument does not rely upon “legislative history”—the
internal evolution of a statute as reflected in the comments of legislative committees or
individual legislators. Instead, the Government is pointing to the statutory history of the
legislation. See U.S. ». Kay, 359 F.3d 738, 752 (5th Cir. 2004) (“[sJubsequent legislation declaring
the intent of an earlier statute is entitled to great weight in statutoty construction.”) (citing Red
Iion Broad. Co. v. FCC, 395 U.S. 367, 380-81, 89 (1969)). In this case, the history of the INA—
specifically congressional amendments to Section 1225(b)(2)—confirms the Government’s

position.

11
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As the BIA analyzed in-depth in Hartads, Congtess amended the INA through the
passage of the Illegal Immigration Reform and Immigrant Responsibility Act of 1996
("IIRIRA”), Pub. L. No. 104-208, Div. C, § 302(a), 110 Stat. 3009-546, 3009-579, which added
§ 1225(2)(1), to ensure that it did not treat aliens who unlawfully crossed the border and evaded
initial detection better than those who presented themselves at ports of entry and tried to enter
lawfully. See 29 I. & N. at 222-25. The Ninth Circuit tecognized the same, explaining that
Congress passed IIRIRA to correct “an anomaly whereby immigrants who were attempting
to lawfully enter the United States were in a worse position than persons who had crossed the
border unlawfully.” Torres . Barr, 976 F.3d 918, 928 (9th Cir. 2020) (en banc). Congress
“intended to replace certain aspects of the [then-]current ‘entry doctrine,” under which illegal
aliens who have entered the United States without inspection gain equities and privileges in
immigraton proceedings that are not available to aliens who present themselves for inspection
ata port of entry.” Id. This purpose flies in the face of the undetlying premise of Petitioner’s
claims, which is that he, as a person who snuck into the country “without inspection,” is
entitled to mote privileges in removal proceedings than an identical person who presented
themselves for inspection at a port of entry. The history of the legislation, reflected in the
unambiguous text, rejects Petitioner’s intetpretation that because he evaded detection, he is
entitled to mote privileges than persons who presented themselves at the border.

3. THE BIA’S DECISION IN MATTER OF HURTADO

The text and history of the INA are unmistakable that aliens like Petitioner already

present in the United States are applicants for admission and thus subject to mandatory

detention under § 1225(b)(2). To be sure, while this interpretation is straightforward, that is
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not to say there are no colorable counterarguments. However, the Government would point
to the BIA’s decision in Haurfado, which thoughtfully and meticulously considered and rejected
a myriad of counterarguments. See 29 1. & N. at 221-27 (discussing and rejecting no fewet
than six distinct legal counterarguments). Huriade is a unanimous, published decision from
the BIA and binding on immigration courts. As the Supreme Court stated when overruling
C/Jemm,. agency expertise “has always been one of the factors which may give an Executive
Branch interpretation particular ‘power to persuade, if lacking power to control.”” Laper Bright
Enters. v. Raimondo, 603 U.S. 369, 402 (2024) (quoting Skidmore v. Swift & Co., 323 U.S. 134,
140 (1944)). Deference under Skidmore remains alive and well, with the degree of respect
“depend[ent] upon the thoroughness evident in its consideration, the wvalidity of its
reasoning . . . and all those factors which give it power to persuade, if lacking in power to
control” 323 U.S. at 140. Here, the BIA utilized its immigration expertise and gave a lengthy,
comptehensive account as to why the Government’s position in this case is not only correct,
but comfortably so. This Court should thus accord great weight to the petsuasiveness of
Haurtado.

The BIA’s interpretation of § 1225(b)(2) is not undermined by the passage of the Laken
Riley Act, Pub. L. No. 119-1, § 2, 139 Stat. 3 (2025). The BIA’s Hurtado decision specifically
addressed the issue of whether its interpretation of § 1225(b)(2) rendered the recent Laken
Riley Act superfluous. Haurtads, 29 1. & N. Dec. at 221. The BIA first pointed out that nothing
in the Laken Riley Act purported to alter or amend § 1225(b)(2)’s mandatory detention
requirement. [4 Moreover, the BIA noted that the fact that the Laken Riley Act requited

mandatory detention for a subset of illegal aliens that are also subject to mandator detention

13




Case 4:25-cv-05787 Document9  Filed 01/12/26 in TXSD  Page 19 of 23

under § 1225(b)(2) is not a basis to ignore the mandatory detention requirement of §
1225(b)(2). Id. at 222. In support of this holding, the BIA cited the Supreme Court’s Barion
decision. Id. (citing Barton v. Barr, 590 U.S. 222, 239 (2020) (holding that because “redundancies
are common in statutory drafting--sometimes in a congressional effort to be doubly sure,
sometimes because of congressional inadvertence ot lack of foresight, or sometimes simply
because of the shortcomings of human communication,”—*“[f]edundancy in one portion of a
statute is not 2 license to rewrite or eviscerate another portion of the statute contrary to its
text”)). Thus, the BIA correctly concluded that both § 1225(b)’s and the Laken Riley Act’s
mandatory detention requirements should be given effect.
4. PERSUASIVE DECISIONS FROM OTHER DISTRICT COURTS
In the absence of controlling authority, the Court should follow those district courts
that have applied the plain language of the INA and found aliens like the Petitioner subject to
mandatory detention under § 1225(b)(2). Although the Government acknowledges that there
are district court decisions that hold to the contrary,? it bears mention that (1) none of these
decisions are binding and (2) Hurtads carries far more weight considering the BIA’s subject-
matter expertise on the matter and the thoroughness of its analysis. Moreover, several district
courts have adopted the Government’s and the BIA’s interpretation, and more are likely to
follow. See Vargas Lopex v. Trump, No. 8:25-CV-00526, 2025 WI. 2780351 (D. Neb. Sept. 30,

2025) and Chavez; ». Noem, No. 3:25-CV-02325, 2025 WL 2730228 (S.D. Cal. Sept. 24, 2025).

3 This includes decisions from other courts in the Southern District of Texas. See, ¢, Buenrostro-Mendez v
Bonds, No. CV H-25-3726, 2025 WI. 2886346 (5.D. Tex. Oct. 7, 2025); Fuentes v. Lyons, 5:25-cv-153 (S.D. Tex.
Oct. 16, 2025); Orviz v. Bond, 5:25-cv-132 (S.D. Tex. Oct. 13, 2025); Baltagar v. Vasgueg, 25-cv-175 (S.D. Tex.
Oct. 14, 2025); Covarrubias . Viergara, 5:25-cv-112 (8.D. Tex. Oct. 8, 2025).
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Most recently, two district coutts in the Fifth Circuit have followed Hurfads s teasoning
in denying relief. First, in Garibay-Robledo v. Noem, No. 1:25-CV-00177, 25 WL 3264482 (N.D.
Tex. Oct. 24, 2025), a court in the Northern District of Texas agreed with the Government—
including with respect to virtually all, if not all, of the points raised above. Overall, the coutt
obsetved that “the plain language of the mandatory-detention provision weighs heavily against
the petitioner’s assertion that he is subject only to discretionary detention,” and that arguments
to the contrary “flatly contradict[] the statute’s plain language and the history of legislative
changes enacted by Congress.” Id. at *2, 3. The court also made an additional observation
regarding a 1997 regulation which evinced a “clear implication” that prior administrations
recognized the applicability of mandatory detention in this context but “declined to exercise
the full extent of its authority under the INA.” I4. at *4.

In addition, a district court in the Western District of Louisiana also recently agreed
with the BIA’s reading of the INA. See Sandoval v. Acuna, No. 6:25-CV-01467, 2025 WL
3048926 (W.D. La. Oct. 31, 2025). In denying the habeas petition, the court held that
“[b]ecause Petitioner crossed the United States-Mexico border without being inspected by an
immigration officer, [Petitioner was] therefore also approprately categorized as an
inadmissible alien . . . [and thus concluded] that § 1225(b)(2)’s plain language and the ‘all
applicants for admission language’ of Jemnings permits [DHS) to detain Petitioner under §
1225(b)(2).” (citations omitted). Id. The court reasoned that “to conclude that an alien who
has unlawfully entered the United States and managed to remain in the country for a sufficient
petiod of time is entitled to a bond heating, while those who seek lawful entry and submit

themselves for inspection are not, not only conflicts with the unambiguous language of the
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governing statutes, but would also seemingly undermine the intent of Congress in enacting the
ITRIRA.” Id. at *6.

Finally, another court in the Southern District of Texas decided Cabanas v. Bondi, No.
4:25-CV-04830, 2025 WL 3171331 (S.D. Tex. Nov. 13, 2025) (J. Eskridge), in the
Government’s favor. In denying the habeas petition and granting the Government’s motion
for summary judgment, the Cabanas Court held “[tlhe text of § 1225(b)(2)(A) supports the
Government’s position.” The Cabanas Court reasoned that “[tlhe statutory definition of
applicant for admission 1s broad and, indeed, so broad that Petitioner doesn’t dispute that she is
such a person. [|. That factual determination itself resolves the question as to whether §
1225(b)(2)(A) applies.” Id. at *4 (emphasis in original). Thus, the Cabanas Court held that the
plain language of the Immigration and Nationality Act required a ruling in the Government’s
favor. The coutt also explained why it was not persuaded by the many other district court
decisions deciding to the contrary. Id. at * 5.

‘The Government urges this Court to follow the reasoning of Cabanas and the
Government’s other proffered authorities.

C. PETITIONER’S REMAINING CLAIMS ALSO FAIL

The Coutt should deny Plaintiff’s remaining claims concerning an alleged Due Process
violation (Counts III, IV) and the Administrative Procedure Act (APA) (Count II). First,
Petitioner fails to identify a Due Process violation. Procedural due ptrocess protects an
individual’s right to be heard prior to deprivation of life, liberty or property. See Matthews v,
Eldridge, 424 U.S. 319, 332-333 (1976). Moreover, because Petitioner is in full removal

proceeding, he will be afforded numerous procedural protections in immigration coutt. Thus,
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there is no showing that his due process rights have been violated. Finally, the thteshold
question in assessing substantive due process is whether the behavior of the governmental
officer is so egregious, so outrageous, that it may faitly be said to shock the contemporary
conscience. County of Sacramento v. Lewis, 523 U.S. 833, 847 n. 8 (1998). The Petition does not
suggest that any immigration officer involved in Petitioner’s case acted in a manner that could
be characterized as egregious or that would shock the conscience. Thus, the substantive due
process claim set forth in the petition fails and should be denied.

Second, Petitioner cannot bring an APA claim in this habeas acton. Petitioner’s APA
claim is merely a repeat of the statutory arguments set forth in Count I. See Dkt. 1 at p. 20.
The APA only provides a basis for relief when “there is no other adequate remedy” available.
5 US.C. § 704. Here, habeas itself provides an adequate remedy to addtess his statutory
arguments. Thus, his APA claim fails.4 Se¢e Trump v J.G.G., 604 U.S. 670, 674 (2025)
(Kavanaugh, J., concurting) (noting that the availability of habeas relief constitutes an
“adequate remedy” batring suit under the APA).

CONCLUSION

For the foregoing reasons, the Government respectfully request that the Court deny
Petdtioner’s request for habeas relief and grant the instant motion. The Court should enter
judgment as a matter of law finding that Petitioner is lawfully subject to mandatoty detention

pursuant to 8 U.S.C. § 1225(b).

4 Additionally, the Declaratory Judgment Act does not provide a separate or standalone cause of action.
Dkt. 1, Count VI; 22 US.C. § 2201.
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