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Ever Samuel Montenegro Olivas/A 220-890-948

Otero Processing Center

26 McGregor Range Road

Chaparral, NM 88081

Ever Samuel Montenegro Olivas

Todd Lyons, Acting Director of U.S. Immigratio Customs and Enforcement; 
Mary De Anda-Ybarra, Field Office Director for Enforcement and Removal 
Operations (ERO), Dora Castro, Warden of Otero, Pam Bondi, U.S. Attorney
 General, Kristi Noem, Secretary of U.S. Department of Homeland Security, 
in their official capacities. 

25-1197
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The Petitioner is challening his unlawful detention and is challenging his categorization as an "applicant for admission" under INA 235 per

DHS' July 8, 2025 guidance and Board of Immigration Appeals precedential decision of Matter of Yajure-Hurtado, 29 I&N Dec. 216 (BIA 2025).
Requesting a bond with the Immigration Judge and an appeal with the Board will be futile. There is no decision to appeal. The habeas petition 

is the only feasible route to relief for Petitioner. 

Unlawful Detention Under 8 USC Section 1225; Custody Properly Governed by 8 USC Section 1226

(Misapplication of Mandatory Detention Statute). 
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Petitioner has been in the United States since January 3, 2022, after he entered without inspection.

Petitioner entered without inspection and was placed in INA 240 proceedings. Petitioner was appearing
to all of his court hearings in the non-detained docket and was reporting as required with his ICE officer. 
While traveling for work, Petitioner was detained at a checkpoint. At inspection, he showed his work 
authorization document but was taken to ICE custody. Petitioner's notice to appear charges him with 

being present without being admitted or paroled; he is not seeking admission. Petitioner should be 
classified under INA 236 as bond eligible and not INA 235. 

There is no decision to appeal. Petitioner is challenging his mandatory detention. Since DHS issued 
its July 8th guidance and since the Board of Immigration Appeals issued Matter of Yajure-Hurtado, 
detainees like the Petitioner have been classified as "applicants for admission" and subject to mandatory 

detention under INA 235 without the possibility of bond. Immigration Judges are bound by Matter of 
Yajure Hurtado. 
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Violation of Fifth Amendment Due Process Clause (Substantive and Procedural)

Petitioner's classification by DHS under INA 235 and Matter of Yajure-Hurtado deprives him 
of the due process protections found in INA 236, which grants noncitizens like the Petitioner an 

 

opportunity to have an individualized bond hearing before an Immigration Judge. 

As explained in ground one, there is no decision to appeal. The Immigration Judge is bound tto 
follow Matter of Yajure-Hurtado. As a result, Petitioner is classified as an application for admission 
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'�����(�%����)#��"�������*����'����(&���"�����*�����+�(��������&�(��"������������������(� ���������������������	#���,-�"�. ���.
����/$�%�"0�(�(�%������"�����#���""������. 	#��1���(��$�/&&���������������". 	#���$$�����$�������������"��. 	#��2��������&&�""���. 	#�������������. ��#������������������������������������������������������������������������������������������������������������������

pursuant to INA 235 and thus, subject to mandatory detention. Noncitizens in Petitioner's position are
being denied bond for lack of jurisdiction pursuant to Matter of Yajure-Hurtado. Any appeal to the 
Board of Immigration Appeals is futile due to controlling case law. 
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1) Direct Respondents to immediately set a bond

hearing under INA 236(a); 2) assume jurisdiction over this matter; 3) issue an order to show cause ordering the  

Respondents to show cause why this Petition should not be granted; 4) order that the Immigration Judge cannot 

deny Petitioner's bond request for lack of jurisdiction and that INA 236(a) applies in this case. 

12/02/2025

12/02/2025
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