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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 

REZA AZIZZADEH, 
DETAINED 

Petitioner, 

Vv. 25-CV-01288-JLS 

PHILIP L. RHONEY, Acting Deputy Field Office Director, 

Buffalo Federal Detention Facility, et al., 

Respondents. 

REPLY TO RESPONDENTS’ MOTION TO DISMISS 

Respondents seek dismissal for lack of jurisdiction under Federal Rule 

of Civil Procedure 12(b)(1). Respondents note this issue appears to fall within clearly 

controlling Second Circuit precedent in Velasco Lopez v. Decker, 978 F.3d 842 (2d Cir. 2020). 

Additionally, this Court held in a recent decision addressing many of the same issues raised by 

Petitioner that the Court has jurisdiction. Josimar Ferreria Condido v. Pamela Bondi, et al 

WDNY 25-cv-00867 (December 4, 2025). Finally, Respondents acknowledge this Court’s prior 

decision and indicate the argument is made to preserve appellate review. Petitioner will not 

further address this argument on jurisdiction. 

Irreparable Harm and Likelihood of Success on the Merits 

Respondents argue Petitioner can not establish irreparable harm as detention pursuant to 

U.S.C § 1225(b) contemplates detention throughout the immigration process. Petitioner argues 

that 8 U.S.C. § 1225 does not contemplate mandatory detention until a decision on an application 

for asylum. 8 U.S.C. § 1225 added the concept of “Expedited Removal” to the immigration law 
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pursuant to the Illegal Immigration Reform Act and Immigrant Responsibility Act of 1996 

(IIRIRA). The statute creates a screening process for asylum seekers that allows DHS to issue 

removal orders that are only subsequently set aside if an asylum seeker passes a “credible fear 

screening” establishing it is worth while for an Immigration Judge in full removal proceedings to 

consider the asylum claim. Pursuant to INA § 208, any alien with an honest subjective fear of 

return to their country has a right to pursue a claim for asylum in the United States. ‘Not all 

subjectively honest fears of returning to one’s country present viable asylum claims. An alien’s 

fear may lack a nexus to one of the five grounds of asylum, it may not be objectively reasonable 

in light of country conditions, or the individual could be found to lack credibility, resulting in a 

finding the individual does not have a “credible fear” and is not entitled to a full asylum trial in 8 

U.S.C. § 1229 proceedings. 

Aliens who passed credible fear screening during their 8 U.S.C. § 1225 mandatory 

detention, which by regulation and policy was meant to be concluded within a matter of days or 

weeks, were automatically screened for release pursuant to INA § 212(d)(5) parole. (Exhibit J, 

submitted with this response and still available on ice.gov). To be granted parole the alien 

needed to pass credible fear review, establish their identity, and show that they were not a flight 

risk, which could be satisfied with proof of a place to live and a family, friend, or community 

sponsor letter stating they would help the alien to attend all court proceedings. There was also a 

background check / danger to the community analysis by DHS. Each parole determination was 

case specific and a majority of asylum seekers who passed the credible fear interview process 

were subsequently paroled. Respondents want to argue their view of mandatory detention 
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existed from the statutes inception but fail to acknowledge DHS’s parole authority and regular 

use of that parole authority to release asylum seekers detained pursuant to 8 U.S.C. § 1225. 

At the time of Petitioner’s arrival to the U.S. border in 2023, the Southern Border was 

overwhelmed by large numbers of asylum seekers. To resolve this issue, DHS relied upon the 

Board of Immigration Appeals precedent in Matter of E-R-M- & L-R-M-, 25 I&N Dec. 520 (BIA 

2011) which allowed DHS in an exercise of discretion to choose to use 8 U.S.C. § 1225 

(expedited removal) or 8 U.S.C. § 1229(a) (standard removal). When DHS waived the use of the 

8 U.S.C. 1225 expedited removal and credible fear screening and placed the aliens directing in 8 

U.S.C. 1229 proceedings, they applied the corresponding 8 U.S.C. 1226 bond provisions that are 

applicable to 8 U.S.C. 1229(a) proceedings. Other administrative precedent likewise mirrored 

the dichotomy of different processes based on the DHS prosecutorial discretion choice of 8 

U.S.C. §§ 1225 or 1226. 

Individuals not “charged” as arriving aliens by a check mark in the “arriving alien” box at 

the top of an NTA (DHS Form I-862) were eligible for bond under BIA and AG precedents. In 

Matter of X-K-, 23 I&N Dec. 731 (BIA 2005) the BIA held Immigration Judges have authority 

over bonds for individuals who passed credible fear under 8 U.S.C. 1225(b)(1) and were placed 

into 8 U.S.C. 1229(a) proceedings. In 2005 the government had made the argument that 

Immigration Judges had no jurisdiction and lost. Then, in Matter of M-S-, 27 I&N Dec. 509 (AG 

2019), Attorney General Barr, by certification, overruled Matter of X-K-, supra, but still drew a 

distinction between “arriving aliens” and “aliens present without admission or parole”, relying 

on the check boxes completed by the charging officer at the top of the NTA to distinguish the two 

groups. Generally, DHS checks the “arriving alien” box if the individual comes to a port of entry 
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and is found inadmissible and the “present without admission or parole” for all other 

inadmissible aliens, including those who immediately surrender or are caught within sight of the 

Southern U.S. border. 

In December of 2023, when Petitioner was encountered by U.S. Border Patrol] near Otay 

Mesa, CA, DHS exercised its discretion and chose to skip 8 U.S.C. § 1225 expedited. removal 

and placed Petitioner in 8 U.S.C. § 1229(a) proceedings and released him pursuant to 8 U.S.C. § 

1226, the corresponding bond provision. Exhibit C, the I-213 from 2023, indicates Petitioner was 

given an J-220A form and released on an order of recognizance. Form I-220A is the DHS form 

for release on recognizance pursuant to 8 U.S.C. § 1226 for individuals in removal proceedings. 

Petitioner was not detained and provided a credible fear screening as DHS chose to use 8 

U.S.C. § 1226 instead, placing him immediately in removal proceedings. DHS then determined 

that Petitioner was neither a flight risk nor a danger to the community, according to the I-213. 

Then, Border Patrol received release approval through proper channels and released Petitioner. 

Petitioner was free from DHS custody on a order of recognizance release pursuant to 8 

U.S.C. § 1226 from December 2023 through June 2025 when he was re-detained pursuant to “the 

President’s declaration of a national emergency” according to the I-213 completed in June 2025. 

No other reason is provided for his re-detention in the arresting officer’s report on the I-213. 

The Government now argues that their 2023 decision to release Petitioner pursuant to 8 

U.S.C. § 1226 was erroneous and he is detained pursuant to 8 U.S.C. § 1225. Petitioner has 

argued that he is wrongly classified as detained under 8 U.S.C. § 1225, when it should be 8 

U.S.C. § 1226. Petitioner believes this is a strong argument that has been found valid by 

numerous District Court Judges in the Western District of New York and across the country. 
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Petitioner continues to assert this miscategorization is unlawful and that there is a distinction 

between an “applicant for admission” and those “seeking admission”. Petitioner recognizes that 

this Court recently issued a decision on this same legal issue in Josimar Ferreria Coridido v. 

Pamela Bondi, et al WDNY 25-cv-00867 (December 4, 2025). In that decision, the Court found 

all aliens who have not been admitted by a lawful entry are properly detained pursuant to 8 

U.S.C. § 1225 and ineligible for bond pursuant to 8 U.S.C. § 1226. 

Petitioner can not present evidence of a lawful entry but argues that his right to due 

process has been violated by the retroactive application of DHS’s new interpretation that all 

individuals not admitted with a visa are subject to mandatory detention pursuant to 8 U.S.C. § 

1225. Whether an agency interpretation of the law can be applied retroactively involves a five 

factor test. Lugo v. Holder, 783 F.3d 119 (2d Cir. 2015) In Lugo v. Holder, supra, the Second 

Circuit held that the five factors are “(1) whether the case is one of first impression, (2) whether 

the new rule presents an abrupt departure from well-established practice or merely attempts to 

fill a void in an unsettled area of law, (3) the extent to which the party against whom the new rule 

is applied relied on the former rule, (4) the degree of the burden which a retroactive order places 

on a party, and (5) the statutory interest in applying a new rule despite the reliance of a party on 

the old standard. N.L.R.B. v. Oakes Mach. Corp., 897 F.2d 84, 90 (2d Cir. 1990); accord, e.g., 

Velasquez-Garcia v. Holder, 760 F.3d 571, 581 (7th Cir. 2014); Miguel-Miguel v. Gonzales, 500 

F.3d 941, 951 (9th Cir. 2007).” Id. 

This is not an issue of first impression, as the BIA previously, in Matter of X-K-, 23 I&N 

Dec. 731 (BIA 2005), rejected the government’s argument that the Court lacks jurisdiction over 

bond and arriving aliens are ineligible for bond pursuant to 8 U.S.C. § 1226. This new rule
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represents an abrupt departure from over 25 years of prior practice and precedent. Petitioner was 

released from custody, provided employment authorization, worked and resided in Buffalo, NY 

free from detention for 18 months. He pursued his asylum case in removal proceedings never 

expecting to lose his liberty before presenting his asylum claim to the Immigration Court. 

Petitioner argues he relied on pursuing his asylum claim from outside of detention so long as he 

followed the requirements of his release on recognizance pursuant to 8 U.S.C. § 1226. 

The retroactive application of the interpretation that Petitioner was not entitled to the 

bond DHS had previously granted him deprived Petitioner of his liberty on June 24, 2025. He 

continues to be deprived of his liberty while his asylum case proceeds before the Immnigration 

Court. The loss of ones liberty is a significant burden in the context of civil proceedings. The 

government has clearly stated they believe the new interpretation is necessary due to a 

presidential proclamation of an immigration emergency involving an influx of allegedly 

dangerous and unvetted aliens. Yet Petitioner was determined by DHS in 2023 not to pose a 

flight risk or a danger to the community and established, over 18 months living in the 

community, that the 2023 determination that he would not be a flight risk or a danger to the 

community was correct. 

There is a finite number of individuals released by DHS under 8 U.S.C. § 1226 prior to 

the 2025 change in the interpretation of the law who DHS now seeks to detain. The statutory 

interest as to this Petitioner is weak and far outweighed by the unexpected loss of liberty based 

on a change in the interpretation of the statute and its retroactive application to Petitioner. 

Respondents’ motion to dismiss argues Petitioner’s loss of liberty is not irreparable harm 

because it is the normal statutory process under 8 U.S.C. § 1225 and he is an 8 U.S.C. § 1225 
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detainee. Respondents do not acknowledge that DHS did not originally believe Petitioner was 

subject to 8 U.S.C. § 1225 detention and that this is a re-detention case applying a 2025 

interpretation to overturn the agency’s prior 2023 release pursuant to 8 U.S.C. § 1226 that was 

the valid interpretation of the statute in 2023. It is the re-detention of Petitioner pursuant to an 

unconstitutional retroactive application of this new interpretation of 8 U.S.C. § 1225 and 8 

U.S.C. § 1226 that is causing the irreparable harm of the loss of Petitioner’s liberty. 

Petitioner has established the irreparable harm of the loss of his 8 U.S.C. § 1226 release 

on recognizance status and continuing detention. Petitioner has established that he is likely to 

succeed on the argument that it is unconstitutional to re-detain him based on the reinterpretation 

of which statute governs his detention. In the alternative, Petitioner argues that the issue of 

unlawful retroactive application of this new interpretation of the law presents a sufficiently 

serious question that goes to the merits of the case and that a balance of the hardships favors the 

Petitioner who has lost his liberty. 

Respondents argue Petitioner will not succeed on the merits of a due process claim based 

on Dept. of Homeland Security v. Thuraissgiam, 591 U.S. 103 (2020). This Petitioner was never 

processed pursuant to 8 U.S.C. § 1225(b)(1)(B)(ii) because DHS exercised its prosecutorial 

discretion and placed Petitioner in 8 U.S.C. § 1229 proceedings instead of expedited removal 

pursuant to 8 U.S.C. § 1225. Petitioners TRO and Habeas Petition both argue it is an unlawful 

retroactive application of a change in statutory interpretation, not that he has some inherent right 

to a bond hearing as a civilly detained person. Petitioner also sought relief because it is 

fundamentally unfair for the Agency to be allowed to upset Petitioner’s settled expectation that 
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he could pursue his asylum case from outside of detention so long as he followed the DHS order 

of recognizance rules that he was advised of in writing upon his release in 2023. 

Petitioner disputes the Respondents assertion that his liberty interest is minimal. For 

DHS to originally release Petitioner pursuant to 8 U.S.C. § 1226 and then retroactively apply a 

new statutory interpretation to Petitioner is fundamentally unfair. The deprivation of his liberty 

is the very obvious harm, but pursuing asylum in detention provides numerous other 

complications in gathering evidence, working with counsel, preparing for trial, and avoiding 

mental health deterioration due to the jail like conditions of the Buffalo Federal Detention 

Facility. 

The Balance of Equities and Public Interest 

Petitioner is not seeking to enjoin the government from effectuating a statute enacted by 

representatives of its people, but rather seeks to enjoin the unprecedented change in settled 

statutory interpretation and DHS’s right to choose to use 8 U.S.C. § 1225 or 8 U.S.C. § 1226. 

DHS utilized that prosecutorial discretion for over 25 years. The public interest lies in fairness 

and due process in removal proceedings. INS v. Lopez-Mendoza, 468 U.S. 1032 (1984). Fair 

procedures are essential to the legitimacy of removal proceedings. Montilla v. INS, 926 F.2d 162 

(2d Cir. 1991). Even when national security and enforcement priorities are involved, procedural 

due process still applies. Rajah v. Mukasey, 544 F.3d 427 (2d Cir. 2008) 

CONCLUSION 

The Respondent’s motion for dismissal should be denied and the Petitioner’s TRO and 

Petition should be granted. 
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Respectfully submitted, 

/S/ Anne E. Doebler 

Anne E. Doebler 

Anne E. Doebler, P.C. 

14 Lafayette Square. Suite 1800 

Buffalo, NY 14203 

(716) 898-8568 

annedoeblerpc@gmail.com 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 

REZA AZIZZADEH, 
DETAINED 

Petitioner, 

V. 25-CV-01288-JLS 

PHILIP L. RHONEY, Acting Deputy Field Office Director, 

Buffalo Federal Detention Facility, et al., 

Respondents. 

EXBOBIT LIST 

EXHIBIT. PAGE 

J. ICE Directive: 11002.1 Parole of Arriving Aliens Found to Have a Credible 

Fear of Persecution or Torture 74 

CERTIFICATION 

I certify that the above exhibits are true and correct copies of documents relied upon in support 

of the accompanying Petition and Motion. 

/S/ Anne E. Doebler 

Dated: 12/12/2025 

Respectfully submitted, 

Anne E. Doebler 

Anne E. Doebler, P.C. 

14 Lafayette Square. Suite 1800 

Buffalo, NY 14203 

(716) 898-8568 

annedoeblerpc@gmail.com 
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EXHIBIT 
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DISTRIBUTION: ICE 
DIRECTIVE NO.: 11002. 
ISSUE DATE: December 8, 2009 
EFFECTIVE DATE: January 4, 2010 
SUPERSEDES: See section 3. 
FEA NUMBER: 601-05 

PURPOSE. The purpose of this ICE policy directive is lo cnsure transparerst. 
consistent, and considered ICE parole determinations for arriving aliens seeking 
asylum in the United States. This directive provides guidance to Detention and 
Removal Operations (DRO) Field Office personnel for exercising their discretion to 
consider the parole of arriving aliens processed under the expedited removal 
provisions of section 235 of the Immigration and Nationality Act (INA) whe have 

been found to have a “credible fear” of persecution or torture by U.S, Citizenship 
and Immigration Services (USCIS) or an immigration judge of the Executive Office 
for Lnmigration Review. This directive establishes a quality assurance process that 
includes record-keeping requirements to ensure accountability and compliance with 
the procedures set forth herein. 

This directive daes not apply to aliens in DRO custody under INA § 236, This 
directive applies only to arriving aliens who have been found by USCIS or an 

immigration judge to have a credible fear of persecution or torture. 

AUT HORITIES/REFERENCES. 

INA §§ 208, 212(d)(5), 235(b), and 24 1(b)(3); 8 U.S.C. $§ 1158. 1182(4)(39, 
1225(b), and 1231(b)(3); 8 CER. $§ 1.1(q), 208.30(e)-(f). 212.5 and 235.3 

Department of Homeland Security Delegation Number 7030.2, “Delegation of 
Authority to the Assistant Seeretary for the Bureau of Immigration and Custom 
Enforcement” (Noy. 13, 2604). 

ICE Delegations of Authority to the Directors, Detention and Removal and 
Investigations and to Field Office Directors. Special Agents in Charge and Certain 
Other Officers of the Bureau of Immigration and Customs Enforcement, No. 0001 
(June 6, 2003). 

SUPERSEDED POLICIES AND GUIDANCE. The following ICE directive is 
herehy superseded: 

ICE Poliey Directive No. 7-1.0, “Parole of Arriving Aliens Found to Have a 
‘Credible Fear’ of Persecution or Torture” (Nov. 6, 2007). 

74 

REL0000025026 
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4. BACKGROUND. 

4.1. Arriving aliens processed under the expedited removal provisions of INA §23 5(b) 
may pursue asylum and related forms of protection from removal if they successfully 
demonstrate to USCIS or an immigration judge a credible fear of persccution or 

torture, 

4.2. Arriving aliens who establish a credible fear of persecution or torture are to be 
detained for further consideration of the application for asylum. INA § 
235(b)(1)(B)(ii).. Such aliens, however, may be paroled on a case-by-case basis for 
“urgent humanitarian reasons” or “significant public benefit,” provided the alzens 
present neither a security risk nor a risk of absconding, 8 C.F.R. § 212.5(b); see also 
8 C.F.R, § 235.3(¢) (providing that aliens referred for INA § 240 removal 
proceedings, including those who have a credible fear of persecution or torture, may 
be paroled under § 212.5(b) standards). 

4.3, | The applicable regulations describe five categories of aliens who may meet the 
parole standards bascd on a case-by-case determination, provided they do not present 
a flight risk or security risk: (1) aliens who have serious medical conditions, where 
continued detention would not be appropriate; (2) women who have been medically 
certified as pregnant; (3) certain juveniles; (4) aliens who will be witnesses in 
proceedings being, or to be, conducted by judicial, administrative, or legislative 
bodies in the United States; and (5) altens whose continued detention is not in the 
public interest. See 8 C.F.R. § 212.5(b). But compare 8 C.F.R. § 235.3(b)A)Cii) 
(stating that arriving aliens who have not been determined to have a credible Fear 
will not be paroled unless parole is necessary in light of a “medical emergency or is 
necessary for a legitimate law enforcement objective’). 

4.4, | While the first four of these categories are largely self-explanatory, the term “public 
interest” is open to considerable interpretation. This directive explains haw the term 
is to be interpreted by DRO when it decides whether to parole arriving aliens 
determined to have a credible fear. The directive also mandates uniform record- 
keeping and review requirements for such decisions. Parole remains an inherently 
discretionary determination entrusted to the agency; this directive serves to guide the 

exercise of that discretion. 

3. DEFINITIONS: 

5.1. Arriving Alien. For purposes of this directive, “arriving alien” has the same 
definition as provided for in § C.F.R. § 1.1(q) and 1001.1 (q). 

Credible Fear. For purposes of this directive, with respect to an alien processed 
under the INA § 235(b) “expedited removal” provisions, “credible fear” means a 
finding by USCIS or an immigration judge thal, taking into account the credibility of 
the statements made by the alien in support of the alien’s claim and such other facts 
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as are known to the interviewing USCIS officer or immigration judge, there is a 
significant possibility that alien could establish eligibility for asylum under INA § 
208, withholding of removal under INA § 241(b)(3), or protection from remo val 
under the Convention Against Torture. 

Parole. For purposes of this directive, “parole” is an administrative measure used by 
ICE to temporarily authorize the release from immigration detention of an 
inadmissible srriving alien found to have a credible fear of persecution or tortare, 
without lawfully admitting the alien. Parole does not constitute a lawful admission 
or a determination of admissibility, see INA §§ 212(d)(5)(A), 101(a)(13)(B), and 
reasonable conditions may be imposed on the parole, see 8 C.F.R.§ 22 5(d). By 
statute, parole may be used, in the discretion of ICE and under such conditions as 
ICE may prescribe, only for urgent humanitarian reasons or for significant public 

benefit. As interpreted by regulation, “urgent humanitarian reasons” and “significant 
public benefit” include the five categories set forth in 8 C.FLR. § 212.5(b) and listed 

in paragraph 4.3 of this directive, including the general category of “aliens whose 
continued detention is not in the public interest.” 

POLICY. 

As soon as practicable following a credible fear determination by USCIS for an 
arriving alien detained by DRO, DRO shall provide the alien with the attached 
Parele Advisal and Scheduling Notification. This form informs the alien that he or 
she will be interviewed for potential parole from DRO custody and notifies the alien 
of the date of the scheduled interview and the deadline for submitting any 
documentary material supporting his or her eligibility for parole. The contents of the 
notification shall be explained to such aliens in a language they understand. [n 
determining whether detained arriving aliens found to have a credible fear should be 

paroled from custody, DRO shall proceed in accordance with the terms of this 
directive. 

Each alien’s eligibility for parole should be considered and analyzed on its own 
merits and based on the facts of the individual alien’s case. However, when an 
arriving alien found to have a credible fear establishes to the satisfaction of DRO his 
or her identity and that he or she presents neither a flight risk nor danger to the 
community, DRO should, absent additional factors (as described in paragraph 8.3 of 
this directive), parole the alien on the basis that his or her continued detention is nat 

in the public interest. DRO Field Offices shall uniformly document their parole 
decision-making processes using the attached Record of Deterntinution/Parole 
Determination Worksheet. 

Consistent with the terms of this directive, DRO shall maintain national and local 

statistics on parole determinations and have a quality assurance process in place to 
monitor parole decision-making, as provided for in sections 7 and 8 of this directive. 

Parote of Arriving Allens Found to Have a Credible Fear of Persecution or Torture 
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In conducting parole determinations for arriving aliens in custody after they are 
found to have a credible fear of persecution or torture, DRO shall follow the 
procedures set forth in section 8 of this directive. 

DRO shall provide cvery alien subject ta this directive with written notification of 
the parole decision, including a brief explanation of the reasons for any decision to 

deny parole. When DRO denies parole under this directive, it should also advise the 

alien that he or she may request redetermination of this decision based upon changed 
circumstances or additional evidence relevant to the alicn’s identity, security risk, or 
risk of absconding. DRO shall ensure reasonable access to translation or interpreter 
services if notification is provided to the alien ina language other than his or her 
native Janguage and the alien cannot communicate effectively in that language. 

Written notifications of parole decisions shall be provided to aliens subject to this 
directive and, if represented, thcir representative within seven days of the date an 

alien is initially interviewed for parole or the date the alien requests a parole ; 

redetermination, absent reasonable justification for delay in providing such 

notification. 

A decision to grant or deny parole shall be prepared by a DRO officer assigned such 
duties within bis or her respective DRO Field Office. The decision shall pass 
through at least one level of supervisory review, and concurrence must be finally 
approved by the Field Office Director (FOD), Deputy FOD {DFOD), or Assistant 
FOD (AFOD), where authorized by the FOD. 

RESPONSIBILITEES. 

The DRO Director is responsible for the overall management of the parole decision- 
making process for arriving aliens in DRO custody following determinations that 
they have a credible fear of persecution or torture. 

The DRO Assistant Director for Operations is responsible fer: 

1) Ensuring considered, consistent DRO parole decision-making and recordkeeping 
nationwide in cases of arriving aliens found to have a credible fear; 

2) Oversceing monthly tracking of parole statistics by all DRO Field Offices for 

such cases; and 

3) Overseeing an effective national quality assurance program that monitors the 
Field Offices to ensure compliance with this directive. 

PRO Field Office Directors are responsible for: 

1) Implementing this policy and quality assurance processes; 

4 
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2) Maintaining a log of parole adjudications for credible fear cases within their 
respective gcographic areas of responsibility, including copies of the Record of 
Determination/Parole Determination Worksheet; 

3) Providing monthly statistical reports on parole decisions for arriving aliens found 
to have a credible fear; 

4) Making the final decision to grant or deny parole for arriving aliens found to 
have a credible fear within their respective areas of responsibility or, 
alternatively, delegating such responsibility to their DFODs or AFODs (in which 
case, FODs nevertheless retain overall responsibility for their office’s 
compliance with this directive regardless of delegating signatory responsibility to 
DFODs or AFODs); and 

5) Ensuring that DRO field personnel within their respective areas of responsibility 
who will be assigned to make parole determinations are familiar with this 
directive and corresponding legal authorities. 

DRO Deputy Field Office Directors are responsible for reviewing, and forwarding 
for their respective FODs’ approval, parole decisions prepared by their suborclinates 
in the cases of arriving aliens found to have a credible fear of persecution or torture, 
Alternatively, DFODs delegated responsibility under paragraph 7.3 of this directive 
are responsible for discharging final decision-making authority over parole 
determinations in such cases within their respective areas of responsibility. 

Assistant Field Office Directors are responsible for reviewing, and forwarding for 
their respective DFODs’ or FODs’ approval, parole decisions prepared by their 
subordinates in the cases of arriving aliens found to have a credible fear of 
persecution or torture. Alternatively, AFODs delegated responsibility under 
paragraph 7.3 of this directive are responsible for discharging final decision-making 
authority over parole determinations in such cases within their respective areas of 

responsibility. 

As applicable, BRO field personnel so assigned by their local chains-of-command 
are responsible for providing detained arriving aliens found to have a credible fear 
with the attached Parole Advisal and Scheduling Notification and for fully ancl 
accurately completing the attached Record of Determination/Parole Determination 
Worksheet in accordance with this directive and corresponding legal authorities. 

PROCEDURES. 

As soon as practicable following a finding that an arriving alien has a credible fear, 
the DRO Field Office with custody of the alien shall provide the attached Parole 
Advisal and Scheduling Notification to the alicn and explain the contents of the 
notification to the alien in a language he or she understands, through an interpreter if 
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necessary. The Field Office will complete the relevant portions of the natification, 
indicating the time when the alien will receive an initial interview on his or her 
eligibility for parole and the date by which any documentary evidence the alien 
wishes considered should be provided, as well as instructions for how any such 
information should be provided. 

Unless an additional reasonable period of time is necessary {e.g., duc to operational 
oxigencies or an alien’s iJlness or request for additional time to obtain 
documentation), no Jater than seven days following a finding that an arriving alien 
has a credible fear, a DRO officer familiar with the requirements of this directive and 
corresponding legal authorities must conduct an interview with the alien to assess his 
or her eligibility for parole. Within thai same period, the officer nist complete the 
Record of Determination/Parole Determination Worksheet and submit it for 
supervisory review. If the officer concludes that parole should be denied, the officer 
should draft a letter to this effect for the FOD’s, DFOD's, or AFOD’s signature to be 

provided to the alien or the alien’s representative and forward this letter for 
supervisory review along with the completed Record of Determination/Parafle 
Determination Worksheet. The letter must include a brief explanation of the reasons 
for denying parole and notify the alien that he or she may request redetermination of 
parole based upon changed circumstances or additional evidence relevant to the 
alien’s identity, security risk, or risk of absconding. 

An alien should be paroled under this directive if DRO determines, in accordance 
with paragraphs (1) through (4) below, that the alien's identity Is sufficiently 
established. the alien poses neither a flight risk nor a danger to the community, and 
no additional factors weigh against release of the alien. 

1) Identity. 

a) Although many individuals who arrive in the United States feemg 
persecution or torture may understandably lack valid identity documentation, 
asylum-related fraud is of genuine concern to ICE, and DRO must be 
satisfied that an alien is who he or she claims to be before releasing the alien 

from custody. 

b) When considering parole requests by an arriving alien found to have a 
credible fear, Field Office personne! must review all relevant documentation 
offered by the alien, as well as any other information available about the 
alien, to determine whether the alien can reasonably establish his or her 
identity. 

¢) Ifan alien lacks valid government-issued documents that support his or her 
assertion of identity, Field Office personnel should ask whether the alien can 

obtain government-issued documentation of identity. 

) 
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d) If the alien carnmot reasonably provide valid government-issued evidence of 
identity (including because the alien reasonably does not wish to alert that 
government to his or her whereabouts), the alien can provide for 
consideration sworn affidavits from third parties. However, third-parry 
uffiants must include copies of valid, government issued photo-identification 
documents and fully establish their own identities and addresses. 

e) If government-issued documentation of identity or third-party affidavits fron 
reliable affiants are either not available or insufficient to establish the alien's 
identity on their own, Field Office personnel should explore whether the alien 

is otherwise able to establish his or her identity through credible staternents 
such that there are no substantial reasons to doubt the alien’s identity. 

2) Flight Risk, 

a) In order to be considered for release, an alien determined to have a eredible 

: fear of persecution or torture must present sufficient evidence demonstrating 
his or her likelihood of appearing when required. 

b) Factors appropriate for consideration in determining whether an alien has 
made the required showing include, but are not limited to, community and 

family ties, employment history, manner of entry and length of residexice in 
the United States, stability of residence in the United States, record of” 

appearance for prior court hearings and comphance with past reporting 
requirements, prior immigration and criminal history, ability to post bond, 

: property ownership, and possible relief or protection from removal available 

to the alicn. 

¢) Field Office personnel shail consider whether setting a reasonable bord 
and/or entering the alien in an aliernative-to-detention program would 
provide reasonable assurances that the alien will appear at all hearings and 
depart from the United States when required to do so. 

d) Officers should exercise their discretion to determine what reasonable 
assurances, individually or in combination, are warranted on a case-by-case 
basis to mitigate flight risk. In any event, the alicn must be able to provide an 
address where he or she will be residing and must timely advise DRO of any 

change of address. 
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3) Danger to the Community, 

a) In order for an alien to be considered for parole, Field Office personnel must 
make a determination whether an alien found to have a credible fear poses a 
danger to the community or to U.S. national security. 

b) Information germane to the determination includes, but is not limited to, 

evidence of past criminal activity in the United States or abroad, of activity 
contrary to U.S. national security interests, of other activity giving rise to 
concerns of public safety or danger to the community (including due Lo 
serious mental illness), disciplinary infractions or incident reports, ancl any 
criminal or detention history tha! shows that the alien has harmed or would 
likely harm himself or herself or others. 

c) Any evidence of rehabilitation also should be weighed. 

4) Additional Factors, 

a) Because parole remains an inherently discretionary decision, in some cases 
there may be exceptional, overriding factors that should be considered in 
addition to the three factors discussed above. Such factors may inclucle, but 
ure not limited te, serious adverse foreign policy consequences that may 
result if the alien is released or overriding law enforcement interests. 

b) Field Office personne! may consider such additional factors during the parole 
decision-making process. 

8.4. Assigned DRO officers should, where appropriate, request that parole applicants 
provide any supplementary information that would aid the officers in reaching a 
decision. The Record of Determination/Parale Determination Worksheet should be 

annotated to document the request for supplementary information and any response 
from the detainee. 

8.5. After preparing and signing the Record of Dererminution/Parole Determination 

Worksheet, and in the case of a denial of parole, drafting a written response to the 
alien, the assigned DRO officer shall forward these materials and the parole request 
documentation to his or her first-line supervisor for review and concurrence. 

8.6. Upon his or her concurrence, the first-line supervisor shall sign the Record af 
Determination/Parole Determination Warksheet where indicated and forward it, 

along with any related documentation, to the FOD (or, where applicable, the DFOD 

ot AFOD) for final approval. 

The FOD (or, where applicable, the DFOD or AFOD) shall review the parole 
documentation, consult with the preparing officer and supervisor as necessary, and 

oo
 

a 
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either grant or deny parole by signing the Record of Determination/Parole 
Determination Worksheet where indicated and, in the case of a denial, signing the 
written response to the alien. 

8.8. Following a final decision by the FOD to deny parole (ar, where applicable, the 
DFO or AFOD), the Field Office shall provide the written response to the alien or, 

if represented, to the alien's legal representative, indicating that parole was denied, 
If parole is granted, the Field Office shall provide the alien with a date-stamped 1-04 
Form bearing the following notation: “Paroled under 8 C.ELR. § 212.5(b). 
Employment authorization not to be provided on this basis.” 

§.9. fan alien makes a written request for redetermination of an earlier decision denying 
eae | . . 

parole, the Field Office may, in ils discretion, reinterview the alien or consider the 

| request based solely on documentary material already provided or otherwise of 
- record. 
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8.10. The supporting documents and a copy of the parole decision sent to the allen (if 
applicable), the completed Record of Determination/Purale Determination 
Worksheet, and any other documents related to the parole adjudication should be 
placed in the alien’s A-file in a record of procceding format. In addition, a copy of 
the Record of Determinatian/Parole Determination Worksheet shall be stored and 
maintained under the authority of the FOD for use in preparing monthly reports. 

8.11, Ona monthly basis, FODs shall submit reports to the Assistant Director for 

Operations, or his or her designee, detailing the number of parole adjudications 
conducted tunder this directive within their respective areas of responsibility, the 
results of those adjudications, and the underlying basis of each Field Office decision 
whether to grant or deny parole. The Assistant Director for Operations, or his or her 
designee, in conjunction with appropriate DRO Headquarters components, will 
analyze this reporting and collect individual case information to review in more 
detail, as warranted. In particular, this analysis will rely on random sampling ofall 
reported cases for in-depth review and will include particular emphasis on cases 
where parole was noi granted because of the presence of additional factors, per 
paragraph 8.3(4) of this directive. Any significant or recurring deficiencies 
identified during this monthly analysis should be explained to the affected Field 
Office, which will take appropriate corrective action. 

8.12. Atleast once every six months, the Assistant Director for Operations, or his or her 
designee, shall prepare a thorough and objective quality assurance report, examining 
the rate at which paroled aliens abscond and the Field Offices’ parole decision- 
making, including any noteworthy trends or corrective measures undertaken based 
upon the monthly quality assurance analysis required by paragraph 8.11 of this 
directive. 
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9. ATTACHMENTS. 

e Parole Advisal and Scheduling Notification. 

© Record of Determination/Parele Determination Worksheet. 

10. NO PRIVATE RIGHTS CREATED. ‘This directive is an internal policy statement 
of ICE. It is not intended to, shall not be construed to, may not be relied upon to, and 
does nat create, any rights, privileges, or benefits, substantive or procedural, 

enforceable by any party against the United States, its departments, agencies, or 
other entities, its officers or employees, or any other person. 

Approved; 
Jo¥n Morton “~* - 
Assistant Secretary 
U.S. Immigration and Customs Enforcement 
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