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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF TEXAS 
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  § 
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  § 
  § 
v.  § CASE NO. 5: 25-cv-242 

  § 
KRISTI NOEM, et al.,  § 
  § 

Respondents.  § 
 

 RESPONDENTS’ RESPONSE/ADVISORY  

REGARDING AMENDED PETITION  

AND MOTION FOR TRO 

 
The Government files this response/advisory in response to the Court’s Order to 

address the effect of the class action certification and orders in Maldonado Bautista v. Santacruz, 

No. 5:25-CV-01873-SSS-BFM, 2025 WL 3288403, at *9 (C.D. Cal. Nov. 25, 2025). The 

Government advises as follows: 

1.  The Maldonado court granted class certification under Rule 23(b)(2) and partial 

summary judgment for the petitioners in that case but did not issue a class-wide declaratory 

judgment. The court also did not issue a class-wide injunction, which would not be permitted 

by law. Rather, the court set a January 9, 2026 joint status report deadline and January 16, 2026 

status conference. 2025 WL 3288403.    

2. The Maldonado court defined the certified class as follows:  

Bond Eligible Class: All noncitizens in the United States without lawful status who (1) 
have entered or will enter the United States without inspection; (2) were not or will not 
be apprehended upon arrival; and (3) are not or will not be subject to detention under 
8 U.S.C. § 1226(c), § 1225(b)(1), or § 1231 at the time the Department of Homeland 
Security makes an initial custody determination. 
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Maldonado, 2025 WL 3288403 at *9.    

3. Petitioner is a member of the Maldonado class. In recent pleadings before the 

immigration court, Petitioner admitted that he is a member of the Maldonado class.1  Petitioner 

entered the United States without inspection; he was not apprehended upon arrival; he is not 

subject to detention under § 1226(c)(criminal aliens), § 1225(b)(1)(arriving alien), or § 

1231(post final order of removal) at the time the Department of Homeland Security made 

their initial custody determination.   

4. Because Petitioner is a member of the Maldonado class, the Court should dismiss 

or, in the alternative, stay this action.  Certification of a 23(b)(2) class precludes individual suits 

for the same injunctive or declaratory relief. See U.S. v. Sanchez-Gomez, 584 U.S. 381, 387 

(2018)(noting that “[t]he certification of a suit as a class action has important consequences 

for the unnamed members of the class, including being “bound by the judgment”) (cleaned 

up); Gillespie v. Crawford, 858 F.2d 1101, 1103 (5th Cir. 1988) (“To allow individual suits would 

interfere with the orderly administration of the class action and risk inconsistent 

adjudications.”). In Gillespie, the Fifth Circuit held that an individual class member is barred 

from pursuing his own individual lawsuit that seeks equitable relief within the subject matter 

of the class action. Gillespie, 858 F.2d at 1103. In so holding, the Fifth Circuit explained that 

“[i]ndividual members of the class . . . may assert any equitable or declaratory claims they have, 

but they must do so by urging further action through the class representative and attorney, 

 
1 On December 2, 2025, Petitioner filed what is titled “Respondent’s Renewed Motion for Custody Redetermination 

and Request for Release on Reasonable Bond” before the immigration court.  A copy of this pleading (w/o exhibits) 

is attached hereto as Gov’t Ex. A. In this pleading, Petitioner argues that he is a member of the Maldonado class. 

Gov’t Ex. A, pp. 4-5 
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including contempt proceedings, or by intervention in the class action.” Id.  Thus, Petitioner, 

who is an individual class member cannot bring claims seeking equitable relief in this action 

and the habeas petition should be dismissed. See, e.g., Oliver v. Scott, No. CIV. 3:98-CV-2246-

H, 2000 WL 140745, at *3 (N.D. Tex. Feb. 4, 2000) (dismissing claims based on Gillespie).  

5. Assuming for the sake of argument that the Court finds that Petitioner is a 

member of the Maldonado class, but that dismissal is not warranted, the Maldonado court’s 

decision does not have preclusive effect in this matter.  As noted above, the Maldonado court 

did not enter a final judgment with respect to the class. Although the court stated it was 

extending “the same declaratory relief” to the class, a court cannot grant declaratory relief 

prior to the entry of a final judgment, i.e., a declaratory judgment. See Doran v. Salem Inn, Inc., 

422 U.S. 922, 931 (1975)(“prior to final judgment there is no established declaratory remedy 

comparable to a preliminary injunction”). A pre-final judgment declaration is, by its nature, 

not a declaratory judgment “[b]ecause a preliminary declaration—unlike a final declaration—

does not specifically bind anyone, it is more akin to an advisory opinion, which the Court is 

precluded from issuing by history and the implicit policies embodied in Article III.” Vazquez 

Perez v. Decker, No. 18-CV-10683 (AJN), 2019 WL 4784950, at *10 (S.D.N.Y. Sept. 30, 2019).  

6. Absent an entry of final judgment with respect to the class, or a certification of 

partial final judgment under Rule 54(b), there is no declaratory judgment in Maldonado. The 

partial summary judgment ruling does not operate as a “judgment” because it is not an 

appealable order and “does not end the action as to any of the claims or parties and may be 

revised at any time before the entry of a judgment adjudicating all the claims and all the parties’ 
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rights and liabilities.” Fed. R. Civ. P. 54(a), (b). Thus, there is no class-wide judgment, let alone 

any final judgment that could have preclusive effect as to class members. 

7. In short, the Maldonado court did not enter a class-wide judgment. As such, there 

is currently no declaratory relief, let alone relief with preclusive effect on Maldonado class 

members’ claims concerning the proper interpretation of 8 U.S.C. § 1225(b)(2)(A)’s mandatory 

detention provision.  

Dated: December 5, 2025 

Respectfully submitted, 

NICHOLAS J. GANJEI 
United States Attorney 
 
s/Nancy L. Masso                 
NANCY L. MASSO 
Assistant United States Attorney 
Southern District of Texas 
Attorney in Charge 
Texas Bar No. 00800490 
Federal ID No. 10263 
600 E. Harrison St., Rm. 201 
Brownsville, Texas 78502 
Tel: (956) 548-2554 
Fax: (713) 548-2549 
Nancy.Masso@usdoj.gov 
Attorney for Federal Respondents 
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 I certify that on December 5, 2025, the foregoing was filed and served on counsel of 

record through the Court’s CM/ECF system. 

        s/ Nancy L. Masso   
        Nancy L. Masso  

Assistant United States Attorney 

 


