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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA

)

DOMINGO BATEN PASTOR )
) Case No. 1:25-cv-25548-FAM

Petitioner, )

)

v. )

)

CHARLES PARRA, in his official capacity as )

Assistant Field Office Director, Krome North )

Service Processing Center; GARRET RIPA, in his )

official capacity as Miami Field Office Director, )

Immigration and Customs Enforcement’s )

Enforcement and Removal Operations; TODD )

LYONS, in his official capacity as Acting Director )

of Immigration and Customs Enforcement; )

KRISTI NOEM, in her official capacity as Secretary)

of the Department of Homeland Security; and )

PAMELA BONDI, in her official capacity as )

Attorney General; EXECUTIVE OFFICE FOR )

IMMIGRATION REVIEW. )

)

Respondents. )

)

PETITIONER’S REPLY

INTRODUCTION
Petitioner filed a Petition for Writ of Habeas Corpus and Request for Order to Show
Cause on November 25, 2025. (Doc. 1). Respondents filed a Response on February 9, 2026.

(Doc 12). Petitioner is replying to Respondent’s Response See Doc. 4; Doc. 12.
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ARGUMENT
A. Section 1226(a) Governs Petitioner’s Detention and Affords Him Bond.

There are three relevant statutes to authorize detention. First, 8 U.S.C. § 1226 authorizes
the detention of noncitizens in standard removal proceedings before an Immigration Judge. See 8
U.S.C. § 1229a. Individuals in § 1226(a) detention are generally entitled to a bond hearing at the
outset of their detention, see 8 C.F.R. §§ 1003.19(a), 1236.1(d), while noncitizens who have been
arrested, charged with, or convicted of certain crimes are subject to mandatory detention, see 8
U.S.C. § 1226(c). Second, the INA provides for mandatory detention of noncitizens subject to
expedited removal under 8 U.S.C. § 1225(b)(1) and for other recent arrivals seeking admission
referred to under § 1225(b)(2). Third, the INA also provides for detention of noncitizens who
have been ordered removed, including individuals in withholding-only proceedings, see 8 U.S.C.
§ 1231(a)~b).

In the present case, Petitioner has not been ordered removed and is not in expedited
removal proceedings, as evidenced by the pending §1229a proceedings against him. See Doc. 12-
5. Furthermore, § 1225(b) applies to people arriving at U.S. ports of entry or who recently
entered the United States. The statute is built around the idea that these individuals are subject to
border inspections becausc they are “seeking admission™ to the United States. For that reason, it
makes little sense to apply § 1225 to someone who has been living inside the United States for
over 20 years, as Petitioner has, because such an individual is no longer in the posture of an
arriving applicant for admission.

Petitioner has been present in the United States for at more than 20 years before his

apprehension by ICE, which makes “his detention is governed by 8 U.S.C. § 1226(a), which
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allows for the release of noncitizens on bond,” Puga, 2025 WL 2938369, at *3, not § 1225(b)(2),
applicable to noncitizen “applicant[s] for admission™ to the United States. § 1225(b)(2)(A).

It has been found by courts throughout the country that Respondents’ interpretation of the
INA to expand the scope of 8 USC §1225 detention, “directly contravenes the statute, disregards
decades of settled precedent,” and 1s erroneous'. Hernandez Alvarez v. Morris, 25-24806 (S.D.
Fla. Oct. 27, 2025), ECF 6 at 5; Cerro Perez v. Parra, 25-24820 (S.D. Fla. Oct 27, 2025), ECF 9
at 6, Gil-Paulino v. Sec'y of the U.S. Dep 't of Homeland Sec., 25-cv-24292 (S.D. Fla. Oct. 10,
2025), ECF 41 at 10; see also Pizarro Reyes v. Raycraft, No. 25-cv-12546, 2025 WL 2609425, at
*7 (E.D. Mich. Sep. 9, 2025) (“Finally, the BIA's decision to pivot from three decades of
consistent statutory interpretation and call for Pizarro Reyes’ detention under § 1225(b)(2)(A) is
at odds with every District Court that has been confronted with the same question of statutory
interpretation.”); see also Patel v. Hardin, et al, No 2:25-cv-870-JES-NPM, 2025 WL 3442706
at *5 (M.D. Fla. Dec. 1, 2025); Puga, 2025 WL 2938369, at *3-6; Merino v. Ripa, No. 25-
23845, 2025 WL 2941609, at *3 (S.D. Fla. Oct. 15, 2025); Lopez v. Hardin, No. 25-cv830, 2025
WL 2732717, at *¥2 (M.D. Fla. Sep. 25, 2025); Guerra v. Joyce, No. 25-cv-00534, 2025 WL
2086316, at *3 (D. Me. Oct. 23, 2025); Lomeu v. Soto, 25-cv-16589, 2025 WL 2981296, at *7-8
(D.N.J. Oct. 23, 2025); Maldonado v. Cabezas, No. 25-13004, 2025 WL 2985256, at *4 (D.N.J.
Oct. 23, 2025); Loa Caballero v. Baltazar, No. 25-cv-03120, 2025 WL 2977650, at *5-6 (D.
Colo. Oct. 22, 2025); Aguiar v. Moniz, No. 25-cv-12706, 2025 WL 2987656, at *3 (D. Mass.

Oct. 22, 2025); Rivera v. Moniz, 25-cv-12833, 2025 WL 2977900, at *1-2 (D. Mass. Oct. 22,

| Petitioner is aware of the split-decision Buenrostro-Mendez v. Bondi, No. 25-20496, 2026 WL
323330 (5th Cir. Feb. 6, 2026), but respectfully maintains that that decision, which takes the
minority position on this issue, was wrongly decided. Most importantly, that decision is not
binding on this court.
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2025); Avila v. Bondi, No. 25-3741, 2025 WL 2976539, at *5-7 (D. Minn. Oct. 21, 2025);
Maldonado de Leon v. Baker, No. 25-3084, 2025 WL 2968042, at *7 (D. Md. Oct. 21, 2025);
Miguel v. Noem, 25-11137, 2025 WL 2976480, at *6 (N.D. Ill. Oct. 21, 2025); Pineda v. Simon,
No. 25-cv-01616, 2025 WL 2980729, at *2 (E.D. Va. Oct. 21, 2025); Matheus Araujo DA Silva
v. Bondi, No. 25-cv-12672, 2025 WL 2969163, at *2 (D. Mass. Oct. 21, 2025); HG.V.U. v.
Smith, No. 25-cv-10931, 2025 WL 2962610, at *4-6 (N.D. Ill. Oct. 20, 2025); Polo v. Chestnut,
No. 25-¢v01342, 2025 WL 2959346, at *11 (E.D. Cal. Oct. 17, 2025); Sanchez v. Minga
Wofford, Warden, Mesa Verde Immigr. Processing Ctr., No. 25-cv-01187, 2025 WL 2959274, at
*3 (E.D. Cal. Oct. 17, 2025); Alvarez v. Noem, No. 25-cv-1090, 2025 WL 2942648, at *4-6
(W.D. Mich. Oct. 17, 2025); Zamora v. Noem, No. 25-12750, 2025 WL 2958879, at *1 (D.
Mass. Oct. 17, 2025); Pacheco Mayen v. Raycraft, 25-cv-13056, 2025 WL 2978529, at *6-9
(E.D. Mich. Oct. 17, 2025); Diaz Sandoval v. Raycraft, No. 25-cv-12987, 2025 WL 2977517, at
*6-9 (E.D. Mich. Oct. 17, 2025); Contreras-Cervantes v. Raycraft, No. 25-cv-13073, 2025 WL
2952796, at *6-8 (E.D. Mich. Oct. 17, 2025); Ochoa v. Noem, No. 25-10865, 2025 WL
2938779, at *4-6 (N.D. Ill. Oct. 16, 2025); Hernandez v. Crawford, No. 25-cv-01565, 2025 WL
2940702, at *2 (E.D. Va. Oct. 16, 2025); Piria v. Stamper, No. 25-cv-00509, 2025 WL 2939298,
at *3 (D. Me. Oct. 16, 2025); Sequen v. Albarran, No. 25-cv-06487, 2025 WL 2935630, at *8
(N.D. Cal. Oct. 15, 2025); Teyim v. Perry, No. 25-cv-01615, 2025 WL 2950184, at *2-3 (E.D.
Va. Oct. 15, 2025); Singh v. Lyons, 25-cv-01606, 2025 WL 2932635, at *2-3 (E.D. Va. Oct. 14,
2025); Alejandro v. Olson, 25-cv-02027, 2025 WL 2896348, at *7-9 (S.D. Ind. Oct. 11, 2025);
Chavez v. Kaiser, No. 25-cv-06984, 2025 WL 2909526, at *5 (N.D. Cal. Oct. 9, 2025); Donis v.
Chestnut, No. 25-01228, 2025 WL 287514, at *11 (E.D. Cal. Oct. 9, 2025); Eliseo A.A. v. Olson,

No. 25-3381, 2025 WL 2886729, at *2—4 (D. Minn. Oct. 8, 2025); Covarrubias v. Vergara, No.
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25-cv-112,2025 WL 2950097, at *3 (S.D. Tex. Oct. 8, 2025); Buenrostro-Mendez v. Bondi, No.
25-3726, 2025 WL 2886346, at *3 (S.D. Tex. Oct. 7, 2025); S.D.B.B. v. Johnson, No. 25-cv-882,
2025 WL 2845170, at *5 (M.D.N.C. Oct. 7, 2025); Gonzalez v. Bostock, 25-cv-01404, 2025 WL
2841574, at *3-4 (W.D. Wash. Oct. 7, 2025); Hyppolite v. Noem, No. 25-4304, 2025 WL
2829511, *12 (E.D.N.Y. Oct. 6, 2025); Artiga v. Genalo, No. 25-5208, 2025 WL 2829434, at *7
(E.D.N.Y. Oct. 5, 2025); Cordero Pelico v. Kaiser, No. 25-cv-07826, 2025 WL 2822876, at *15
(N.D. Cal. Oct. 3, 2025); Orellana v. Moniz, 25-cv-12664, 2025 WL 2809996, at *5 (D. Mass.
Oct. 3, 2025).

i. Section 1226(a) provides the default detention authority for
individuals arrested in the United States for a removal proceeding.

Section 1226 provides the “default rule” for noncitizens who are apprehended “inside the
United States” and detained for removal proceedings. Jennings v. Rodriguez, 583 U.S. 281, 288.
The plain language of § 1226(a) provides that DHS “may” arrest and detain a noncitizen “pending
a decision on whether the alien is to be removed from the United States” while also permitting the
noncitizen’s release “on bond” or other conditions. 8 U.S.C. § 1226(a). By statute, removal
proceedings cover people, like Petitioner, who are charged with being inadmissible after entering
the country without inspection. See 8 U.S.C. § 1229a(a)(1) (directing the immigration judge to
“conduct proceedings for deciding the inadmissibility . . . of [a noncitizen]”); see also id.
§ 1229a(a)(2), (¢)(2)(A), & (e)(2)(A) (referring to charges and determinations of inadmissibility).
Given that Congress wrote § 1226 to cover inadmissible noncitizens, it necessarily applies to
individuals, like Petitioner, who is charged as inadmissible for being “present in the United States
without being admitted or paroled,” 8 U.S.C. § 1182(a)(6)(A)(i), and are detained “pending a

decision on whether [they will] be removed,” id. at § 1226(a).
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“The historical context in which [§ 1226] was adopted confirms the plain import of its
text.” Biden v. Texas, 597 U.S. 785, 804 (2022) (citing Niz-Chavez v. Garland, 593 U.S. 155, 165
(2021)). When it enacted Illegal Immigration Reform and Immigrant Responsibility Act
(“IIRIRA™) of 1996, Pub. L. No. 104--208, Div. C, §§ 302-03, 110 Stat. 3009-546, 3009-582 to
3009-583, 3009-585 in 1996, Congress maintained the basic detention framework that had long
provided bond to people who had entered without inspection and were arrested for a deportation
proceeding. Congress did so by replacing the language providing for detention and bond
“[plending a determination of deportability” in the predecessor statute, 8 U.S.C. § 1252(a) (1995),
with “pending a decision on whether the alien is to be removed” in § 1226. Through this change,
Congress thus made clear that the noncitizens who entered without inspection and whom IIRIRA
reclassified as inadmissible rather than deportable would remain eligible for bond during removal
proceedings. See H.R. Rep. No. 104-469, pt. 1, at 229 (explaining that § 1226(a) “restates” the
provisions in former § 1252(a)(1) (1995) providing for “release on bond” to people in the country
(including those who entered without inspection)); accord H.R. Rep. No. 104-828, at 210. Had
Congress intended for § 1226 to apply only to deportable noncitizens, it could have simply retained
the prior language referring to “deportability,” as it did in other sections of the statute. See, e.g., 8
U.S.C. § 1229¢(a)(1) (retaining reference to “deportable™).

ii. Section 1226(c) reinforces that § 1226 provides people like Petitioner
with access to bond.

Section 1226(c) confirms the applicability of § 1226 to inadmissible noncitizens like
Petitioner through the statute’s structure. Section 1226(c) is an exception to § 1226’s general
release authority. Section 1226(c) carves out a subset of inadmissible noncitizens from bond
eligibility under § 1226(a) where they are charged with removal on certain criminal or terrorism-

based grounds, instead subjecting them to mandatory, no-bond detention. See 8 U.S.C. §§
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1226(c)(1)(A) & (D), 1226(c)(4); see also 8 U.S.C. § 1226(a) (permitting release on bond
“[e]xcept as provided in subsection (¢)”); Nielsen v. Preap, 586 U.S. at 397, 409 (2019).

Section 1226(c¢) is thus the exception that proves the rule: § 1226(a) generally affords bond
to inadmissible noncitizens—including those, like Petitioner, who entered the country without
inspection—unless the exception in § 1226(c) applies. Indeed, if § 1226(a) did not generally
provide bond to inadmissible noncitizens, Congress would have had no need to exclude a subset
of them from bond-eligibility under § 1226(a) in the first place. See Shady Grove Orthopedic
Assocs., P.A. v. Allstate Ins. Co., 559 U.S. 393, 400 (2010) (the fact that Congress has created
specific exceptions “proves” that the statute applies in general).

Congress confirmed this point just last year when it enacted the Laken Riley Act (“"LRA™).
The LRA added a new ground of mandatory detention to § 1226(c) that specifically targets
noncitizens who entered the country without inspection if they are also charged with, arrested for,
convicted of, or admit to committing certainly newly-added crimes. See 8 U.S.C. § 1226(c)(1)(E).
The LRA thus makes it clear that § 1226(c) is the exception to the general rule that noncitizens
charged as inadmissible for entering the country without inspection are eligible for bond under §
1226(a). Otherwise, there would have been no need for Congress to exclude a subset of those
entrants from § 1226(a) bond eligibility.

iii. Executive Branch interpretation and practice confirm that § 1226
applies to Petitioner.

Contemporaneous Executive Branch interpretation and longstanding practice also support
reading § 1226 to govern Petitioner’s detention. In March 1997, just months after IIRIRA’s
enactment, DOJ promulgated regulations reaffirming that noncitizens “who are present without
having been admitted or paroled (formerly referred to as aliens who entered without inspection)

will be eligible for bond.” 62 Fed. Reg. at 10,323. For three decades across five administrations,
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the government interpreted § 1226 to provide access to bond hearings to those placed into removal
proceedings for have entering without inspection.

Here, “the longstanding practice of the government can”—and should—"inform [the
Court’s] determination of what the law is.”” Loper Bright Enters. v. Raimondo, 603 U.S. 369, 386
(2024) (cleaned up). The government’s contemporaneous interpretation of the statute and
adherence to it for decades both provides “powerful evidence that interpreting the Act in [this]
way is natural and reasonable,” Abramski v. United States, 573 U.S. 169, 203 (2014) (Scalia, J.,
dissenting), and casts serious doubt on the government’s departure from the universally-held
understanding. See, e.g., Bankamerica Corp. v. United States, 462 U.S. 122, 130 (1983) (relying
in part on “over 60 years” of government’s interpretation and practice to reject its new proposed
interpretation of the law).

Furthermore, “Congress’ failure to repeal or revise in the face of such administrative
interpretation . . . constitute[s] persuasive evidence that that interpretation is the one [Congress]
intended.” Zemel v. Rusk, 381 U.S. 1, 11 (1965). Congress had multiple opportunities over three
decades to correct the Executive’s supposed misunderstanding of the scope of § 1226, including
in post-ITRIRA legislation addressing immigration benefits and procedures, the restructuring of
the immigration agencies, and judicial review of immigration matters. Yet it never questioned the
government’s application of § 1226 to noncitizens like Petitioner. Indeed, through the LRA, it
enacted legislation just last year confirming that application.

iv. The Court should reject Respondents’ attempt to elide the phrase
“seeking admission” from § 1225(b).

Section § 1225(b)(2)(A) provides for mandatory detention “in the case of an alien who is
an applicant for admission, if the examining immigration officer determincs that an alien sccking

admission is not clearly and beyond a doubt entitled to be admitted.” Thus, “[f]or section
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1225(b)(2)(A) to apply, several conditions must be met — in particular, an ‘examining immigration
officer’ must determine that the individual is: (1) an ‘applicant for admission’; (2) ‘seeking
admission’; and (3) ‘not clearly and beyond a doubt entitled to be admitted.”” Lepe v. Andrews,
801 F. Supp. 3d 1104, 1113 (citing Martinez v. Hyde, 792 F. Supp. 3d 211, 214 (D. Mass. 2025)).

Respondents have equated the phrases “applicants for admission” and “seeking
admission”. See Doc 7-2, p. 3. But courts have rejected such an interpretation:

The government argues section 1225(b)(2)(A) applies to all noncitizens living in
this county who did not lawfully enter, regardless of how long they have lived here
or whether they ever took any affirmative step to seek admission. The government's
proposed interpretation of the statute ignores the plain meaning of the phrase
“seeking admission.” Martinez, — F. Supp. 3d at —, 2025 WL 2084238, at *6.
“Seeking” means “asking for” or “trying to acquire or gain.” Merriam-Webster
Dictionary, https://www.merriam-webster.com/dictionary/seeking. And the use of
a present participle, “seeking,” “necessarily implies some sort of present-tense
action.” Martinez, — F. Supp. 3d at —, 2025 WL 2084238, at *6. The term
“admission” is defined as “the lawful entry of the alien into the United States after
inspection and authorization by an immigration officer.” 8 U.S.C.
§ 1101(a)(13)(A). And “entry” has long been understood to mean *a crossing into
the territorial limits of the United States.” Hing Sum v. Holder, 602 F.3d 1092,
1100-01 (9th Cir. 2010) (quoting Matter of Pierre, 141 & N Dec. 467, 468 (1973)).
To piece this together, the phrase “seeking admission” means that one must be
actively “seeking” “lawful entry.” ... However, petitioner is not actively “seeking”
“lawful entry” because he already entered the United States—thirty-two years ago.
If anything, petitioner is seeking to remain in the United States.

Lepe, 801 F. Supp. 3d at 1113. The term “applicant for admission” is a statutorily defined term of
art that does not necessarily mean that a person has applied for something in a literal sense. See,
e.g., De Jesus Aguilar v. English, 2025 WL 3280219, at *6-7 (N.D. Ind. Nov. 25, 2025).

In short, Petitioner is not “seeking admission™ at the border or a port of entry before an
“examining immigration officer”; instead, he lived here for over 20 years before he was detained,

not while in the act of “seeking admission.” Therefore, by the statute’s plain language, §

1225(b)(2)(A) does not apply to him.
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CONCLUSION
For the foregoing reasons and those expressed in the Petition for Habeas Corpus and
Request for Order to Show Cause, this Court should grant the petition.

Respectfully submitted,

/s/ Kenia Garcia

Kenia Garcia, Esq.

Florida Bar No. 102561
Garcia & Qayum Law Group, P.A.
3475 West Flagler Street
Miami, FL 33135

(305) 230-4020 Tel

(786) 506-1120 Cell

(305) 503-7370 Fax
Kenia@GQLawGroup.com
Counsel for Petitioner

Dated: March 2, 2026

CERTIFICATE OF SERVICE

I hereby certify that on March 2, 2026, I electronically filed the foregoing with the Clerk
of the Court by using the CM/ECF system.

Respectfully submitted,

/s/ Kenia Garcia

Kenia Garcia, Esq.

Florida Bar No. 102561
Garcia & Qayum Law Group, P.A.
3475 West Flagler Street
Miami, FL 33135

(305) 230-4020 Tel

(786) 506-1120 Cell

(305) 503-7370 Fax
Kenia@GQLawGroup.com
Counsel for Petitioner
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