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District Jodge Lauren King
Magistrate Judge Grady J. Leupold

UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

MARCO ANTONIO BARRAZA ENRIQUEZ, Case No. 2:25-cv-02352-LK-GJL

Petitioner, FEDERAIL. RESPONDENTS' RETURN
V.
Noted for Consideration:
KRISTI NOEM, et al.,! January 26, 2026.
Respondents.

’Pmmm&ikav.amm,wmmwmmommm.mm
mm&mmmwmwmmwmmus.m
and Border Protection Commisttoner Rodocy 3. Scott for Pete Flores.
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L INTRODUCTION

This Court should dismiss Petitioner Marco Antonio Barraza Enriquer’s Petition for Writ
of Habeas Corpus. Dkt. 1 ("Pet.™). There is no dispute that Petitioner is subject to a reinstated
order of removal and detained pursnant to 8 U.S.C. § 1231(a), or that be does not have legal stutus
to remain in the United States. Petitioner’s detention has not become indefinite, and Petitioner hag
not met his burden bere of providing a good reason to believe that there is no significant likelihood
of his removal in the reasonably foreseeable future. Zadvydas v. Davis, 533 U.S, 678, 701 (2001).

On September 30, 2024, U.S. Border Patrol Agents arrested Petitioner for being illegally
present in the United States. Petitioner’s prior order of removal was reinstated pursuant to 8 U.S.C.
§ 1231(a)}(5). Petitioner was subsequently transferred to U.S. Immigration and Customs
Enforcement (*ICE™) custody at the Northwest ICE Processing Center (“NWIPC”) and is currently
detuined pursuant to 8 U.S.C. § 1231(ax6).

Petitioner challenges his post-order detention at the NWIPC as unconstitutional snd
unlawful while he awaits removal from the United States. Petitioner's detention is lawful. The
reinstatement of his removal order here, and subsequent detention, does not violate due process.
See Morales-Irquierdo v. Gonzales, 486 F.3d 484, 497-98 (9th Cir. 2007) (reinstatement mocts
due proceas); Demore v. Kim, 538 U.S. 510, 523 (2003) (desention is a constitutionally permissible
aspect of the government's enforcement of the immigration laws).

While his Petition discusses removal to a third country, Petitioner presents no evidence of
any inteation by ICE to do so. Consequently, any third country claim is not ripe for review.

Accordingly, Federal Respondents respectfully request that the Court deny the Petition and
grant this Motion to Dismiss. This motion is supported by the pleadings and documents on file in
this case, and the Declaration of Paul C. Correa (“Correa Decl.”), with accompanying exhibits.

Federal Respondents do not beliove that an evidentisry hearing is necessary.
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IL BACKGROUND
A, Legal Background

The Immigration and Nationality Act (“INA”) governs the detention and relemse of
noncitizens duning and following their removal proceedings. See Johnson v. Gupnan Chavez, 594
U.S. 523, 527 (2021). This includes an expedited process for noncitizens who reenter the United
States without authorization after having already been removed. See 8 U.S.C. § 1231(ak5)

(reinstatement of removal orders).

IfﬂJcAum'ncmeﬂﬁndjﬂlumaﬁmhurccmmcdﬂwUnimdSmaﬂbgﬂly
after having been removed or having departed voluntarily, under an order of
removal, the prioc order of removal is reinstated from its original date and is not
subject to being reopened or reviewed, the alien is not eligible and may not apply
fmmyrdkfundamhmmmoﬂknahaubcrmnvadunduﬂwmormdu
at any time after the reentry.

Id; sec alsv 8 CFR. §§241.8, 1241.8 (procedures for reinstating removal order). While a
poncitizen may not seck most discretionary relief from the terms of the reinstated order, a
poacitizen may pursue withholding-only relief and protection under the Convention Against
Torture to prevent his or ber removal to the country listed in the reinatated removal order. Johnson,
394 U.S. at 530-31. The Immigration Judge’s (*1J™) decision on the application for withholding
ofrmmvﬂmmﬂonunduﬂxConmﬁmAgﬂmTuTmmjybcappubdmﬂmedof
Immigration Appeal (“BIA™). 8 C.F.R. § 1208.31(g)2Xii). The BIA’s decision may be judicially
reviewed by the Court of Appeals. Ortiz-Alfaro v. Holder, 694 F.3d 955, 958-60 (Sth Cir. 2012).
While withholding only proceedings are pending before the I or the BIA, ICE cannot exectte a
reinstated ocder of removal. See id., at 957. Detention during this process is pursuant to 8 U.S.C.

§ 1231(a). Padilla-Ramirez v. Bible, 882 F.3d 826, 830-33 (9th Cir. 2017).
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B. Petitiomer Marco Antonio Barraxa Enriquez

Enriquez is a native and citizen of Mexico who first entered the United States without
inspectton through the Mexico - United States border near Casa Grande, Arizona, on March 23,
2012. See Declarstion of Deportation Officer Paul Correa (“Correa Decl.”™), § 4. Petitioner was
voluntarily returned to Mexico on March 23, 2012. /d. 4, Exs. 1-2. Petitioner entered the United
States & sccond time on May 9, 2012, and was removed again to Mexico on May 15, 2012. /4. 1 5,
Exs., 1-2.

Petitioner entered the United States a third time on Scptember 30, 2024, through the
Mcxico—UuﬁcdSMubmdamrLukcvﬂlgAﬁmmwfﬂ;mﬁimpwﬁmabﬁngadmiﬂndby
an immigration officer. /d { 6, Ex. 3. The Custom and Border Patro! (“CBP”) rcinstated
Petitioner’s prior removal order under INA § 241(a)X5) against the Petitioner, whereupon
Petitioner stated a fear of retumning to Mexico. Id { 6, Exs. 3, 5. Petitioner was released on an
Order of Supervision on October 1, 2024, and the release was contingent on enrollment in an
Altornatives to Detention (“ATD™) program. Id. { 6, Ex. 4.

During a scheduled check-in with ICE on January 28, 2025, the Petitioner was taken into
m@mmﬁmmmt&mmdaofmdwﬁﬁmﬁmmmamom
documents. /4 {7, Ex. 5. Simcﬂ:cPﬂiﬁauhduxp‘mcdtfmerdmningtoMcxjco,m
MMIQ.M,aRmonaﬂcFmImaﬁcwwncmdudchd.]S.OnApﬂl,2025.nnuyh]m
ofﬂcufwnd&mﬂrPdiﬂmhumbﬁxhodmcpouiHﬁtyofnrmmmbkfwupmmtmm
Mexico. Id. 1 8, Ex. 7. On April 1, 2025, an F-863 Notice of Referral to an Immigration Judge was
iagued, placing Petitioner in a withholding of removal only hearing. 7d. 8, Ex. 6.

The Petitioner filed Form I-589, Application for Asylum and Withholding of Removal in
linTaooleﬂJingtonhmnigrnﬁmCmMmA;rﬂ%,M.inhhwithhoHingofrcmovﬂon]y

hearing. Id19.Thcappﬁuﬂonfurwithholdingoframvﬂwndcnicdbmwfthl'ddiugofrmnval
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under Convention Against Torture (“CAT”) was approved on August 12, 2025. /4. 19, Ex. 8. On
August 25, 2025, DHS filed an appeal with the Board of Immigration Appeals (“"BLA™) on the
grant of withholding of removal under the convention against torture. Id. On September 12, 2025,
the Petitioner flled an appeal with the BIA on his denlal of withholding of removal and cross-
sppealing DHS® appeal of Immigration Judge’s grant of withholding of removal under CAT. Id.

Briefing on the appeal was completed in Novermnber 2025, and as of the date of this filing,
the BLA has not yet issued a ruling on DHS' and Petitioner’s appeals. Jd. § 10. The Petitioner has
not becn served with a notice of removal to a third country, and ICE does not have an intention to
remove Petitioner to a third country at this time. /d q 10. If the BIA affirns the [J's grant of
withholding of removal, then the issue could become ripe at that point.

M. LEGAL STANDARD

It is axiomatic that “{t]he district courts of the United States . . . are courts of limited
jurisdiction, They possess only that power authorized by Constitution and statute.” Exron Mobil
Corp. v. Allopath Servs,, Inc., 545 U.S. 546, 552 (2005) (internal quotations omitied). “[TThe
lcr.pcofhnbushubcmﬁghﬂyrcgmuadbymﬁmﬂwlmﬁdﬂryAaofl?Wmﬂrm
day.” Dep't of Homeland Sec. v. Thuraissigiam, 140 S. CL 1959, 1974 n. 20 (2020). Titke 28
US.C.§224lprovkindim'ktwumﬂ1cwd:aitymgruﬂtnbmmlkf“ﬁﬂ1h1ﬂthrapwﬁw
jurisdictions.”

Tommammdhbmsmdwmdmhmﬁrpﬁdﬁmmmﬁmhhaha
custody is in violation of the Constitution, laws, or treaties of the United States. See 28 U.S.C. §

2241(cX3); Lambert v. Blodgett, 393 F.3d 943, 969 n.16 (9th Clr. 2004).
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IV. ARGUMENT
A, Petitioner’s coatinuing detention does not violats dwe procem.

Petitioner’s detention is constitutionally and statutorily lawful. Petitioner iy detained
pursuant to 8 U.S.C. § 1231(aX6). Petitioner is subject to an administratively final removal order.
See Padilla-Ramirez v. Bible, 882 F.3d 826, 830-33 (Sth Cir. 2017) (finding that detention during
withholding only proceedings is pursuant to Section 1231 and not Section 1226). Although there
isno:tanmrytimcljmjtondﬁmﬁonp.ﬂ'mnltoScdim1231(1)(6),ﬂ1cSup‘unchmhmhcld
ﬂmammiﬁmnmybcdﬁdnodm}y“fmlpuiodrmomb}ymrymhinglbmﬂ&m
[noocitizen’s] removal from the United States.” Zadvydas v. Davis, 533 U.S. 678, 689 (2001).

Since Petitioner cannot claim a statutory entitlernent to release, he must establish that his
dﬁmﬁmhmbccmriﬂaﬁﬂ&ndua{bcdbyﬂxSupumCmminZadvydm.HmPcﬁﬁawr'l
detention has not become “Indefinite” or unconstitutional. Pet, 1Y 16-33. In Zadvydas, the
Supreme Court found that post-order detention could be potentially indefinite &3 muthorized under
the open-ended terms of Section 1231(aX6). Finding the posaihility of indefinite detention
Umblmtthuprermmehriﬁcddmﬂmhlp&hnnwhichCmgmu'sintcrut'm
detaining a noncitizen to facilitate his removal may eventually give way to the noncitizen’s liberty
mmmmmiﬂmmwhmdﬂmﬁmmpmﬂﬂjyildcﬁniw.bdvydm,SBUS.u
690 (“A siatute permitting indefinite detention of an [noncitizen] woukl raisc s serious
constitutional problem.™),

The Supreme Court determined that it is “presumptively ressonable” for DHS to detaln a
noncitizen for six months following entry of a final removal order while it workad to remove the
nonciﬁmﬁmnﬂwUnitcdStﬂuZadv;da:,SBUS.d?OI.TthvydmCmmmg:nimdﬂmt
asthclmgﬂnofdﬁmﬁmgrmnlﬁdjngmlcofhrdunhlppucdmmdxmnﬁnuing

hwfuhwuofnmhizcn‘spoﬁ-aﬂadﬁmﬂnli(rmﬁngﬂm‘fmdumﬁmmmﬂn
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reasorable, as the period of postremoval confinement grows, what counts s tho ‘ressonably
foreseeable future’ conversely would have to shrink™). Thus, the Supreme Court implicitly
recognized that six months is the eariiest point at which a noncitizen’s detenion could raise
constitutional issues. Id.

There is no dispute that the “presumptive period™ for Petitioner’s detention has ended. He
filed this Petition after being detained for approximately cleven months. Yet be fails to demonstrate
that there is good reason to belicve that there is no significant likelihood of removal in the
reasonably foresecable futore,

Even though Petitioner has been detained longer than six months, the six-month
presumption “does not mean that cvery alien not removed miumst be released afier six months. To
the contrary, [a noncitizen] may be held in confinement until it has been determined that there is
no significant likelihood of removal in the reasonably foreseeable future” Id. I Petitioner’s
withholding of removal is denied, ICE anticipates that there will be no obstacles to effectuating
his removal to Mexico once it is permitted to do so. Correa Decl, § 11. Thus, the relief Petitioner
sccks is premature while his appoal and DHS’s appeal at the BIA is pending. Id. 7-10; Pet., 1 34.

B. PetHinnu-[achSundjngto(]nlmgeHypotheﬁu]RmmﬂtolerdCauntry.
and His Claim Is Speculative and Not Ripe for Review

Paiﬁmammmumm:ﬁmﬁmddﬂmbucdmﬁnpouﬂﬁhtyﬂmhcmjgmbc
removed to a third country, alleging a potential violation of the Fifth Amendment. Pet. 1Y 63—64.
Thcs.cchim.lruimlirdymahypmhcdcalmuiomdlrcﬂrmfcmmhﬂvcmdmﬂpcfu—
jﬂdﬂmﬁw.%ﬁmoﬁmmmmmmtmdmmhMmam&y
other than Mexico. To the contrary, Petitioner concedes that “there has been no notice to Plaintiff

ofoonm:cplumoftpotmdﬂthh'doomn-yrcﬂwvﬂ.”ld_i35.Hisownmyu'f0rrdjrffurﬁ1a
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underscores the speculative nature of the claim, referring only to a “possibly flawed third country
removal.” Id., pg. 22 (Prayer far Relief - Count IT) (emphasis added).

The record confirms that ICE does not presently intend to remove Petitioner to a third
country. Correa Decl. { 11. Rather, ICE has previously removed Petitioner to Mexico on two
occasions. Id. $1 4-5. Abscnt any concrete plan or indication of third-country removal, Petitioner
cannot cstablish an actual or imminent injury sufficient to confer standing and no case or
confroversy exists becanse there is no concrete indication that removal to a third country will occur.

At least one court in this district has held that such speculative claims are not properly
ruised in an immigration habeas petition, particularly where, a3 here, there is no evidence that
federal reapondents seek removal o a third country, See Tran v. Bondi, No. 25-cv-01897-JLR,
2025 WL 3140462, at *4 (citing Zadvydas, 533 U.S. at 688). ICE does not intend to seck
Petitioner’s removal to anmy country other than Mexico at this time. Correa Decl. 1 9. Accordingly,
this is improper relief in the immigration habeas context.

Finally, Petitioncr’s requests concerning notice prior to any potential third-country removal
should also be denied #a unripe and as an improper subject for an immigration habeas petition.
Even if the Court were inclined to consider these requests, the existing regulatory framework
governing notice prior to third-country removal provides adequate constitutional protections.
Petitioner identifies no factnal basis warranting individualized or heightened notice requirements
beyond those provided by regulation, nor does he allege that the regulations themselves are
constitutionally deficient.

Even if ICE were socking to remove Petitioner to a third country, this Court could still not
issuc the relief sought because—in that scenario—Petitioner would be a member of the plaintiff
class in D.V.D. v. Dep’t of Homeland Sec., Civ. A. No. 25-10676 (D. Mass.). The plaintiff class in

D.V.D. sought and received an injunction barring ICE from removing members of the class to third
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countries and providing perticularized notice requirements for class members. That injunction was
stayed by two orders of the Supreme Court. Petitioner cannot end-run the Supreme Court’s stay of
an injunction (or retain additional notice beyond that provided to class members in D.V.D.) by
secking that relief in a different court.
Thus, Petitioner’s requests for an order providing him with extrsordinary notice regarding
hypothetical removal to a third country should be denied.
CONCLUSION

For the foregoing reasons, this Court should deny Petitioner’s request for a writ of habeas

COrpus.
DATED this 29th day of December, 2025.

Respectfully submitted,

CHARLES NEIL FLOYD
United States Attorney

YAlgndrig K Morrig =
ALIXANDRIA K. MORRIS, TX #24095373
Asgistant United States Attomey

United States Attomney’s Office

Western District of Washington

1201 Pacific Avenue, Suite 700

Tacoma, Washington 98402

Phone: (206) 553-7970

Fax: (206) 553-4067

Email: glixandris mocris & uedoj.gov

Antorneys for Federal Respondents
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