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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION

)

Iverson Esmaycol MEJIA-JUAREZ, )
Petitioner, )

)

V. ) CIVIL No. 4:25-CV-5199

)

Bret BRADFORD, Field Office )
Director, Immigration and Customs )
Enforcement; )
Pamela BONDI, Attorney General; )
Kristi NOEM, Secretary, )
Department of Homeland Security; )
Respondents. )

)

PETITIONER’S OPPOSITION TO MOTION FOR SUMMARY
JUDGMENT

This opposition is in response to Respondent’s motion for summary judgment.
The Respondent, as the moving party, is not entitled to summary judgment because
the Respondent has not met the burden of demonstrating the absence of a genuine
factual dispute and is entitled to judgment as a matter of law. Fed. R. Civ. P. 56(a).
The plain language and structure of 8 U.S.C. § 1225(b)(2) and the history of the
Immigration and Nationality Act indicate that the Petitioner is not subject to

mandatory detention under 8 U.S.C. § 1225(b)(2). Moreover, Matter of Yajure
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Hurtado, 29 1. & N. Dec. 216 (BIA 2025) should be given little deference and
persuasive decisions from this district, and districts nationwide support the
Petitioner’s position.
I. The Plain Language and Structure of the INA

When a statute is ambiguous or internally contradictory, courts must "use
every tool at their disposal to determine the best reading of the statute." Loper Bright
Enters. v. Raimondo, 603 U.S. 369, 400 (2024). The Court begins its analysis with
the statute's plain text. Esquivel-Quintana v. Sessions, 581 U.S. 385, 391 (2017)
("Our analysis begins with the language of the statute.") (citation omitted). 8 U.S.C.
§ 1225(a) defines and applicant for admission as:

[a]n alien present in the United States who has not been admitted or

who arrives in the United States (whether or not at a designated port of

arrival and including an alien who is brought to the United States after
having been interdicted in international or United States waters)...

8 U.S.C. §1225(a)(1).

Meanwhile, the statute which the Respondent asserts the Petitioner is rightfully

detained under reads:
[Iln the case of an alien who is an applicant for admission, if the
examining immigration officer determines that an alien seeking
admission is not clearly and beyond a doubt entitled to be admitted, the

alien shall be detained for a proceeding under section 1229a of this title.

8 U.S.C. § 1225(b)(2).
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The Respondent conflates the terms “applying for admission” and “seeking
admission” by treating them as synonymous. However, such a reading would render
the phrase “seeking admission™ in §1225(b) superfluous. To qualify for §1225(b)(2),
the Petitioner must (1) be an applicant for admission, (2) be “seeking admission”,
and (3) be “not clearly and beyond a doubt entitled to be admitted. If, as the
Respondent argues that “applying for admission™ and “seeking admission” are the
same, then the phrase “seeking admission”, would add nothing to the provision,
which would violate the rule against surplusage. See United States, ex rel. Polansky
v. Exec. Health Res., Inc., 599 U.S. 419, 432 (2023) ("[E]very clause and word of a
statute should have meaning."); TRW Inc. v. Andrews, 534 U.S. 19,31 (2001) ("[N]o
clause, sentence, or word shall be superfluous, void, or insignificant.") (quoting
Duncan v. Walker, 533 U.S. 167, 174 (2001)).

The Respondent’s position conflicts with the implementing regulation for §
1225(b). Loper Bright Enters. v. Raimondo, 603 U.S. 369, 385-86 (2024)
(implementing regulations may provide a "useful reference point for understanding
a statutory scheme" when issued "contemporaneously"). 8 C.F.R. § 235.3 describes
Section 1225(b)(2) as applying to "any arriving alien who appears to the inspecting
officer to be inadmissible." (Emphasis added.) The regulation thus contemplates that
"applicants seeking admission" are a subset of applicants "roughly interchangeable"

with "arriving aliens." "Arriving aliens" are specifically defined by regulation as
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applicants for admission "coming or attempting to come into the United States at a
port-of-entry." 8 C.F.R. § 1.2. This certainly does not describe the Petitioner. In fact,
the Petitioner’s Notice to Appear similarly distinguishes between “arriving alien”
and *“alien present in the United States who has not been admitted or paroled.” See
NTA, Exh. 1. The regulations and forms presume that the term “seeking admission”
does not have unlimited application the Respondent proposes.

The Respondent attempts to employ another provision of section 1225 which
requires noncitizens “who are applicants for admission or otherwise seeking
admission or readmission” to be inspected by immigration officers to prove that
those terms are synonymous. 8 U.S.C. § 1225(a)(3) (emphasis added). However, the
Respondent’s example in this provision, like its argument concerning section
1225(b)(2), conflates distinct categories of noncitizens. Section 1225(a)(3)’s
inspection protocol applies to two different categories of noncitizens: (1) those
already present or arriving in the United States, in other words “applicant[s] for
admission”; and (2) those who may “seek admission from anywhere in the world.
See, e.g., 8 U.S.C. 1225a(a) (requiring preinspection at certain foreign airports
before such noncitizen “passengers . . . arrive from abroad”); 19 U.S.C. § 1629(a)
(authorizing inspection of persons in foreign countries “prior to their arrival in . . .

the United States™).
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A plain reading of the regulatory/statutory scheme clearly demonstrates that
the Petitioner is unlawfully detained and that the Respondents have failed to meet
their burden of proof.

II.  The History of the Immigration and Nationality Act

Assuming arguendo that the statutory/regulatory scheme is ambiguous or
vague, then a historical analysis of the origins of the statute, nonetheless, shows that
the Petitioner’s interpretation is correct. Prior to 1996, the INA primarily
distinguished individuals on the basis of "entry" and not "admission." See §
1101(a)(13) (1994) (defining "entry" as "any coming of an alien into the United
States, from a foreign port or place or from an outlying possession, whether
voluntarily or otherwise"). "Entry" dictated what type of enforcement proceeding
applied to determine whether a non-citizen could be removed or barred from the
country. Non-citizens who had effected an "entry" into the United States were
subject to deportation proceedings, while those who had not made an "entry" were
subject to exclusion proceedings. Charles Gordon, Stanley Mailman & Stephen
Yale-Loehr, 1-1 Immigration Law and Procedure § 1.03(2)(b) (2010).

This so-called "entry doctrine" resulted in an anomaly. Under this regime,
non-citizens who had entered without inspection could take advantage of the greater
procedural and substantive rights afforded in deportation proceedings, while non-

citizens who presented themselves at a port of entry for inspection were subjected to
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more summary exclusion proceedings. IIRIRA addressed this anomaly by
substituting "admission" for "entry" and by replacing deportation and exclusion
proceedings with a general "removal" proceeding. Under the new regime,
"admission" now determines whether a non-citizen is subject to grounds of
deportability or inadmissibility within the context of a removal proceeding. See
IIRIRA, Pub. L. No. 104-208, div. C, § 220, 110 Stat. 3009 (amending 8 U.S.C. §
1101(a)(13); id. div. C, § 240, 110 Stat. 3009 (enacting 8 U.S.C. § 1229a); see also
H.R. Rep. No. 104-469, at 225-26 (Conf. Rep.) (1996) (explaining reasons for the
amendment).

In making these changes, Congress did not fully disrupt the old system,
including the system of detention and release. In fact, according to the legislative
record, "Section 236(a) [1226(a)] restates the current provisions in section 242(a)(1)
regarding the authority of the Attorney General to arrest, detain, and release on bond
an alien who is not lawfully in the United States." H.R. REP. 104-469, 229.
Congress' concern about adjusting the law in some respects to reduce inequities in
the removal process did not mean Congress intended to entirely up-end the existing
detention regime by subjecting all inadmissible noncitizens to mandatory detention,
a seismic shift in the established policy and practice of allowing discretionary release

under Section 1226(a) - the scope of which Congress did not alter.
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Until the government adopted its new interpretation of § 1225(b)(2) this year,
the longstanding (almost three decades) practice of the agencies charged with
interpreting and enforcing the INA since IIRIRA was enacted was to apply § 122 6(a)
to noncitizens who entered the U.S. without inspection and were apprehended while
present in the U.S. By contrast, those apprehended at or near a port of entry were
designated as "arriving alien(s)." The Executive Office for Immigration Review's
(EOIR) regulations drafted to implement the IIRIRA amendments explained this
distinction. See Inspection and Expedited Removal of Aliens, 62 Fed. Reg. 10312,
10323 (Mar. 6, 1997) ("Despite being applicants for admission, aliens who are
present without having been admitted or paroled (formerly referred to as aliens who
entered without inspection) will be eligible for bond and bond redetermination . . . .
The effect of this change is that inadmissible aliens, except for arriving aliens, have
available to them bond redetermination hearings before an immigration judge, while
arriving aliens do not. This procedure maintains the status quo . . .") (emphasis
added). This distinction is consistent with the definition of “arriving alien”. 8 C.F.R.
§ 1.2

IIl. The BIA’s decision in Matter of Hurtado is not binding.

Matter of Yajure Hurtado, 29 1. & N. Dec. 216 (BIA 2025) is entitled to little

deference. Loper Bright Enters. v. Raimondo, 603 U.S. 369, 400 (2024) (observing

that while "agencies have no special competence in resolving statutory ambiguities,"
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"[c]ourts do"). Under Skidmore, the "weight of such a judgment in a particular case
will depend upon the thoroughness evident in its consideration, the validity of its
reasoning, its consistency with earlier and later pronouncements, and all those
factors which give it power to persuade, if lacking power to control." Skidmore v.
Swift & Co., 323 U.S. 134, 140 (1944).

The Respondent asserts that its position is correct as it is supported by the BIA
which “utilized its immigration expertise and gave a lengthy, comprehensive
account.” However, the BIA's current position is inconsistent with its earlier
pronouncements. Prior to Matter of Yajure Hurtado, the BIA issued three non-
precedential decisions taking the opposite position. In September 2023, the BIA
remanded a case for the IJ to determine conditions of custody after the 1J erroneously
found they had no jurisdiction over the matter because the applicant entered the U.S.
without being admitted or paroled. See Matter of XXX XXX XXX , AILA Doc. No.
23101604 (BIA Sept. 1, 2023), Exh. 2. In that same case, the Board even stated that
it was "unaware of any precedent" that would support the Government's position. /d.
In October 2025, the BIA remanded a case finding that because the Respondent’s
NTA marked them as a noncitizen “present without admission or parole,” they were
not subject to the detention provisions under INA § 235(b), 8 U.S.C. § 1225(b). See
Appeal ID 5449981 (BIA Oct. 17, 2023), Exh. 3; In December 2023, the BIA

reiterated their position for a third time, finding that a noncitizen who was placed
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directly into removal proceedings under §1229(a) was thus not subject to mandatory
detention under §1225(b)(1) or (b)(2) because DHS had elected to placed them
directly into removal proceedings without placing them in expedited removal first.
See Appeal ID 5454441 (BIA Dec. 14, 2023), Exh. 4. Under Loper, the Court has
no obligation to defer to the BIA's view, particularly when that view has not
"remained consistent over time." Loper, 603 U.S. at 386; see also Skidmore, 323
U.S. at 140.

IV. Persuasive decisions from other district courts support the Petitioner’s

position.

While the Respondent cites 4 recent decisions of Courts in this district that
have held that the detention of those in a similar position to the Petitioner is governed
by § 1226 as opposed to § 1225', and follows it with the legal axiom that none of
these opinions are binding upon the Court, it proceeds to cite only 1 recent decision
in this district and three from other districts to support its position.? Although there
is no doubt that other district court rulings are not binding on this Court, the reality
is that an overwhelming number of district courts across the nation have found that

the Respondent’s statutory interpretation is incorrect.” The sole decision which the

1 See Buenestro-Mendez v. Bondi, No. CV H-25-3726, 2025 WL 2886346 (S.D. Tex Oct. 7, 2025); Nery Ortiz-Ortiz
v. Bondi, Civil Action 5:25-cv-132 DK 17 (S.D. Tex. Oct. 15, 2025); Baltazar v. Vasquez, 5:25-cv-160 Dkt 10 (S.D.
Tex. Oct . 14, 2025); Fuentes v. Lyons, Civil Action 5:25-cv-00153 Dkt. 15 (S.D. Tex. Oct. 16, 2025).

2 See Cabanas v. Bondi, No. 4:25-CV-04830, 2025 WL 3171331 (S.D. Tex. Nov. 13, 2025; Sandoval v. Acuna, No.
625-CV-01467, 2025 WL 3048926 (W.D. La. Oct. 31, 2025); Vargas Lopez v. Trump, No. 8:25-CV-00526, 2025 L.
3 See, e.g., Lopez-Campos v. Raycraft, No. 2:25-CV-12486, --- F. Supp. 3d ---, 2025 WL 2496379 (E.D. Mich. Aug.
29, 2025) (McMillion, 1.); Pizarro Reyes v. Rayeraft, No. 25-CV-12546, 2025 WL 2609425 (E.D. Mich. Sept. 9,
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2025) (White, 1.); Gimenez Gonzalez v. Raycraft, No, 25-CV-13094, 2025 WL 3006185 (E.D. Mich. Oct. 27, 2025)
(Kumar, I.); Gomes v. Hyde, No. 25-CV-11571, 2025 WL 1869299 (D. Mass. July 7, 2025); Martinez v. Hyde, --- F.
Supp. 3d ---, 2025 WL 2084238 (D. Mass. July 24, 2025); Rosado v. Figueroa, No. 25-CV-02157, 2025 WL
2337099 (D. Ariz. Aug. 11, 2025); Lopez Benitez v. Francis, --- F. Supp. 3d ---, 2025 WL 2371588 (S.D.N.Y. Aug.
13, 2025); Dos Santos v. Noem, No. 25-CV-12052, 2025 WL 2370988 (D. Mass. Aug. 14, 2025); Maldonado v.
Olson, --- F. Supp. 3d ---, 2025 WL 2374411 (D. Minn. Aug. 15, 2025); drrazola-Gonzalez v. Noem, No. 25-CV-
01789, 2025 WL 2379285 (C.D. Cal. Aug. 15, 2025); Romero v. Hyde, No. CV 25-11631-BEM, 2025 WL 2403827,
at *1 (D. Mass. Aug. 19, 2025); Samb v. Joyce, No. 25 Civ. 6373, 2025 WL 2398831 (S.D.N.Y. Aug. 19, 2025);
Ramirez Clavijo v. Kaiser, No. 25-CV-06248, 2025 WL 2419263 (N.D. Cal. Aug. 21, 2025); Leal-Hernandez v.
Noem, No. 25-CV-02428, 2025 WL 2430025 (D. Md. Aug. 24, 2025); Kostak v. Trump, No. 25-CV-1093, 2025 WL
2472136 (W.D. La. Aug. 27, 2025); Jose J.O.E. v. Bondi, --- F. Supp. 3d ---, 2025 WL 2466670 (D. Minn. Aug. 27,
2025); Diaz Diaz v. Mattivelo, No. 25-CV-12226, 2025 WL 2457610 (D. Mass. Aug. 27, 2025); Francisco T. v.
Bondi, --- F. Supp. 3d ---, 2025 WL 2629839 (D. Minn. Aug. 29, 2025); Garcia v. Noem, No. 25-CV-02180, 2025
WL 2549431 (S.D. Cal. Sept. 3, 2025); Hernandez Nieves v. Kaiser, No. 25-CV-06921, 2025 WL 2533110 (N.D.
Cal., Sept. 3, 2025); Doe v. Moniz, --- F. Supp. 3d ---, 2025 WL 2576819 (D. Mass. Sept. 5, 2023); Jimenez v. FCI
Berlin, Warden, --- F. Supp. 3d ---, 2025 WL 2639390 (D.N.H. Sept. 8, 2025); Mosqueda v. Noem, No. 25-CV-
02304, 2025 WL 2591530 (C.D. Cal. Sept. 8, 2025); Hinestroza v. Kaiser, No. 25-CV-07559, 2025 WL 2606983
(N.D. Cal. Sept. 9, 2025); Sampiao v. Hyde, --- F. Supp. 3d ---, 2025 WL 2607924 (D. Mass. Sept. 9, 2025);
Guzman v. Andrews, No. 25-CV-01015, 2025 WL 2617256 (E.D. Cal. Sept. 9, 2025); Lopez Santos v. Noem, No.
25-CV-01193, 2025 WL 2642278 (W.D. La. Sept. 11, 2025); Salcedo Aceros v. Kaiser, No. 25-CV-5624, 2025 WL
2637503 (N.D. Cal. Sept. 12, 2025); Garcia Cortes, v. Noem, No. 25-CV-02677, 2025 WL 2652880 (D. Colo. Sept.
16, 2025); Pablo Sequen v. Kaiser, --- F. Supp. 3d ---, 2025 WL 2650637 (N.D. Cal. Sept. 16, 2025); Maldonado
Vazque:z v. Feeley, No. 25-CV-01542, 2025 WL 2676082 (D. Nev. Sept. 17, 2025); Velasquez Salazar v. Dedos, No.
25-CV-00835, 2025 WL 2676729 (D.N.M. Sept. 17, 2025); Hasan v. Crawford, --- F. Supp. 3d ---, 2025 WL
2682255 (E.D. Va. Sept. 19, 2025); Yumbilio v. Stamper, No. 25-CV-00479, 2025 WL 2688160 (D. Me. Sept. 19,
2025); Beltran Barrera v. Tindall, No. 25-CV-541, 2025 WL 2690563 (W.D. Ky. Sept. 19, 2025); Chogllo Chafla v.
Scott, No. 25-CV-00437, 2025 WL 2688541 (D. Me. Sept. 21, 2025); Singh v. Lewis, No. 25-CV-96, 2025 WL
2699219 (W.D. Ky. Sept. 22, 2025); Giron Reyes v. Lyons, --- F. Supp. 3d ---, 2025 WL 2712427 (N.D. lowa Sept.
23, 2025); Brito Barrajas v. Noem, No. 25-CV-00322, 2025 WL 2717650 (S.D. Iowa Sept. 23, 2025); Lepe v.
Andrews, --- F. Supp. 3d ---, 2025 WL 2716910 (E.D. Cal. Sept. 23, 2025); Lopez v. Hardin, No. 25-CV-830, 2025
WL 2732717 (M.D. Fla. Sept. 25, 2025); Roa v. Albarran, No. 25-CV-07802, 2025 WL 2732923 (N.D. Cal. Sept.
25, 2025); Rivera Zumba v. Bondi, No. 25-CV-14626, 2025 WL 2753496 (D.N.J. Sept. 26, 2025); Valencia Zapata
v. Kaiser, --- F. Supp. 3d ---, 2025 WL 2741654 (N.D. Cal. Sept. 26, 2025); Alves da Silva v. U.S. Immigr. &
Customs Enf't, No, 25-CV-284, 2025 WL 2778083 (D.N.H. Sept. 29, 2025); Chang Barrios v. Shepley, No. 25-CV-
00406, 2025 WL 2772579 (D. Me. Sept. 29, 2025); Inlago Tocagon v. Moniz, --- F. Supp. 3d ---, 2025 WL 2778023
(D. Mass. Sept. 29, 2025); J.U. v. Maldonado, No. 25-CV-04836, 2025 WL 2772765 (E.D.N.Y. Sept. 29, 2025);
Romero-Nolasco v. McDonald, --- F. Supp. 3d ---, 2025 WL 2778036 (D. Mass. Sept. 29, 2025); Quispe v.
Crawford, No. 25-CV-1471, 2025 WL 2783799 (E.D. Va. Sept. 29, 2025); Chiliguinga Yumbillo v. Stamper, No.
25-CV-00479, 2025 WL 2783642 (D. Me. Sept. 30, 2025); Quispe-Ardiles v. Noem, No. 25-CV-01382, 2025 WL
2783800 (E.D. Va. Sept. 30, 2025); Rodriguez v. Bostock, --- F. Supp. 3d ---, 2025 WL 2782499 (W.D. Wash. Sept.
30, 2025); D.S. v. Bondi, No. 25-CV-3682, 2025 WL 2802947 (D. Minn. Oct. 1, 2025); 4yala Casun v. Hyde, No.
25-CV-427, 2025 WL 2806769 (D.R.1. Oct. 2, 2025); Chanaguano Caiza v. Scott, No. 25-CV-00500, 2025 WL
2806416 (D. Me. Oct. 2, 2025); Guzman Alfaro v. Wamsley, No. 25-CV-01706, 2025 WL 2822113 (W.D. Wash.
Qct. 2, 2025); Rocha v. Hyde, No. 25-CV-12584, 2025 WL 2807692 (D. Mass. Oct. 2, 2025); Alvarenga Matute v.
Waofford, No. 25-CV-01206, 2025 WL 2817795 (E.D. Cal. Oct. 3, 2025); Escobar v. Hyde, No. 25-CV-12620, 2025
WL 2823324 (D. Mass. Oct. 3, 2025); Cordero Pelico v. Kaiser, No. 25-CV-07286, 2025 WL 2822876 (N.D. Cal.
Oct. 3, 2025); Echevarria v. Bondi, No. 25-CV-03252, 2025 WL 2821282 (D. Ariz. Oct. 3, 2025); Guerrero
Orellana v. Moniz, --- F. Supp. 3d ---, 2025 WL 2809996 (D. Mass. Oct. 3, 2025); Artiga v. Genalo, No. 25-CV-
5208, 2025 WL 2829434 (E.D.N.Y. Oct. 5, 2025); Hyppolite v. Noem, No. 25-CV-4304, 2025 WL 2829511
(E.D.N.Y. Oct. 6, 2025).}
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Respondent cites from this district, Cabanas v. Bondi, No. 4:25-CV-04830, 2025
WL 3171331 (S.D. Tex. Nov. 13, 2025), and its reasoning on which the Respondent
relies is limited to the conclusory statement of “[t]he statutory definition of applicant
for admission is broad and, indeed, so broad that Petitioner doesn’t dispute that she
is such a person. That factual determination itself resolves the question as to whether
1225(b)(2)(A) applies.” Conversely to the petitioner in Cabanas, the Petitioner
contests that he is an arriving alien. Additionally, the factual determination is
incorrect as it fails to incorporate the meaning of “secking admission.”
Conclusion

The Petitioner is not subject to mandatory detention under the plain language
and structure of 8 U.S.C. 1225(b)(2) and the history of the INA further supports his
position. Furthermore, Matter of Yajure Hurtado is not binding on this Court and
should be given little weight considering the BIA’s inconsistent application of the
statute prior to its extreme shift. Lastly, although not binding on the Court, the
persuasive decisions from numerous district courts lends credence to 8 U.S.C.

1226(a) governing the Petitioner’s removal proceedings.

11
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Respecttully submitted,
/s/Robert K. Hoffman

Robert K. Hoffman

Rushton Hoffman and Associates, PLLC
Attorneys for Petitioner

Texas Bar No. 24073807

5909 West Loop S., Ste. 150

Bellaire, TX 77401

(713)838-8500

(713)838-9826 Fax
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LIST OF ATTACHMENTS
Exhibit Description
1 Notice to Appear
2 Matter of XXX XXX XXX , AILA Doc. No. 23101604 (BIA

Sept. 1, 2023)
Appeal ID 5449981 (BIA Oct. 17, 2023)
4 Appeal ID 5454441 (BIA Dec. 14, 2023)

(T8}
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Exhibit 1
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Exhibit 2
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Opinion by Appellate Imntigration Juwdge Hunsugher
Appelite Immigration Judge Peny, see concurring apeion

HUNSUCKER, Appelie Lomigration Judge

The respordent appeals from Lhe lmmigration Judis's Febrimry 28, 2023, bond order denying
fis reguest for achange it cusiedy stans, The lmmigration Judpe ssued & bond merorandum on
March 3, 2023, selling (brh the ressons for the bond decision. The Deparioent of Homeland
Secwily (“DHS™) fled 4 [ agrecing with the sespondent that he = entitled 0 a custacy
redelerinaion hear The apped] will be sustaied and e rovord remandded  for further
proceedings.

The lnsvigration Jwlge conchuded it bevawse e respondent fast ertered the Unied States
without b wed or paroled, she was withowl jurisdition 1o redetermine the resporklent’s
custody sms (I at 1-3)

We acknowledpe the anlysis of the Tnmigmtion Judge.  However, buotl the respondent and
e DHS have fied brish aroang et the tmmigration hwdge nuy redetonang the conditions of
the respoixlent’s custady,  Purther, we arc unaware ol any precedess stating that an L o n
Judge lacks authority 1w redetermine  the astody  condiions  of 2 respordent in removak

proceedings under the circumstances here,  Accordingly, we will remand this cose 3o that the
respongdent may Tecene a custody redetermmatios hearing before the Inmigration Judge.

ORDER: The respondent’s appeal s sustained.

UoAp wsoleied brief was alse submitted by amious eurine in suppoert of the respondent’s appeal
I light of eur disposiion of the case. we chose o rejeel the brief subnsited by amivis cusine 10
avoid fther debsy i the sespondent’s cise.

ATLA Doo., No. 23101604, (Posted LO/16/23)
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FURTHER ORDER: The record is remanded to the Immigration Judge fbr further proceedings
consistent with the foregoing opinion and for the entry of a new decision.
PETTY, Appellate Immigration Judge, concurring opinion

I write separately solely to note my dissatsfiction with DHS's presentation to the Board in
this case. DHS submits that the Inwnigration Judge's legnl comclusion was mconsistent with the
position taken by the Solicitor General i Biden v. Texas, 142 8. Ct. 2528 (2022), both in the briefs
and at oral argunent at the Supreme Court. Relying on our decsion in Marter of Mangabat,
14 1&N Dec. 75, 78 (BIA 1972), DHS submits that the Solictor General's position is binding on
the Board and, by extension, on Immigration Judges (see DHS Br. at9 (purportedly quoting Matter
of Mangabat for the proposttion that *“ftlhe views of the [Attorney General] as expressed in the
briefs filed by the Office of the Solicitor General with the Court are binding on the BIA.™)).

I am umable to locate the quote DHS attributed 1o Marrer of Mangabat, oreven anything sinilar
to it, anywhere in that decision. Nor was I able to find it anywhere else. And while # is possible
that awthority for the proposiion DHS puts fbrward exists somewhere—notwithstanding the
Board's own independent delegation of authority from the Attommey Gemeral see 8 C.F.R
§ 1003, 1{d)(i(i)—1 have not found that, either.

DHS ako claimed that “{a)t oral argument before the U.S. Supreme Court, Solictor General
Prelogar reiterated the Department of Justice's position that INA § 236 is an appropriate means of
rekease for noncitizens who entered the United States without imspection. See Tr. of Oral Arg. at
44-45" (DHS Br. at 10 n.8). What the Solicitor General actumlly said was “DIHS's long-standing
interpretation has been that 1226(a) [INA § 236{a)] apples to those who have crossed the border
between ports of entry and are shortly thereafler apprehended.” Transcript of Oral Argument at
44-45, Biden v. Texas, 142 S. Cr 2528 (2022) (No. 21-954) (emphasis added). She then
emphasized that & has been “the agency’s consistenl inferpretation.” Jd. at 45. However long-
standing, and regardless of whether the Solicitor General mentions # during oral argument in the
Supreme Court, none of DHS's lkegal nterpretations can bind the Board or Immigration Judges,
See INA § 103(gX2), 8 US.C. § 1103(g)(2).

2

AILA Doc. Mo. 23101604, (Posted 10/16/23)
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NOT FOR PUBLICATION

LS. Department of Justice =
Executive Office for Immigration Review
Board of Immigration Appeals

Txby e FILEB B
!_ l . Oct 17, X023 =

ON BEHALF OF RESPONDENT: Siovian S. Ayah, Esqure [z

IN BOND PROCEEDINGS
On Appeal fom a Decwion of the Inmigration Cowrt, Tacorm, WA

Libd X7 ¢

Before: Borkowski Temporary Appelate Immgration Judge!

BORKOWSKI, Temmporary Appelate Inmigaton Judge

The respondent appeal fom the Llmmigration Judge's Augst |, 2023, decsion denying his
request Br a redetermination of his custody stahs, We will swtain e sppeal and rermand the
record for fisther procesdngs and ssuance of a new deckion

Werevew findings of fact determined by an Immigration Judge, axchding credibdity fndings,
under & "charly crroncous” standard, 8 C.F.R § 1003.1(dX3X). We roview questions of aw,
dicreton, and judgrent, and all other Bsues n appeal fom decsions of Immigntion Judges
denove. 8C.F.R. § 1003.1{dX3Xs).

The Inmegration Judge denied the respondent’s request e a redetermimation of hie custody =
sane on the grounds tat she lcked jumdiction over the request (U st 2-4).  The
Immigration Judge reasoncd that the respondent & an appicars for admission as defined af section
| 235X 1¥A) of the Immegraton and Natomabty Act (INA™), 8 USC. § 1225(bXIXA), and 4
1 therefore subject o e mandatory custody provisions at § 235(bN2XA) BUS.C, § 1225(bX2XA) e
; (U a1 3-4),

Under owr de novo review, we hold that the Immgration Judpe cmred i determning that she =
did not fave jurisdiction over the respondent™s request for a redetermination of his custody stanus. B2
Section 235(DN1XA) ofthe INA, 811.5.C. § 1225(bX1 XA), apphes to “arriving abiers,” and deems
them to be “appheares for admission ™  See Mafter of E-R-M- & L-R-M-, 25 1&N Dec. 520, 525 e
and n 4 (BIA 2011) ("Under section 235(a)!) of the Act amiving akens are ‘deemed’ 1o be ol
apphcanis for admision.”). =

' Temporary Appefate Immigration Judges st pursuart 1o appomiment by the Anomey General
See generally 8 CFR § 1003 Ja) ), (4)
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The Motice 1o Appear ssued by the Department of Homelind Securtty ('DHS™) did not charge

the respondont as an ariving abon, however, but us an “abonf] present withowt permission or
parole,” urdder INA § 212(aX6KAKD of the INA, § US.C. § HIR2a)6XAND (U at 1). Ths, the
respardent & nol an aring aben, and & not subject to the mandatory custody pioveons of
INA § 2350bX20A), BUSC.§ 12250 H2KA). Thus, the Immigmtion Judge cored o determining
that she did not kave jirisdiclion ower the respondent’s. request for & change n his custody status
(1] at 2-4),

We abo hold that the Bve of te case directs that the lmmigmtion Judge has jursdiction. 1o
determine the respondent’s pequest fir a change o b cwstody staus.  The elecronic records of
the Executive Office for Immigration Review refiect that on August 23, 2023, the Board wsued 2
decmion on the respondent’s appeal fom a May 15, 2023, Inmigration Judge decsion denymg 8
request for change i the respondent’s custody stats on the grounds that dwe Imrmgration Judge
beked jursdiction?  The Board's August 23, 2023, decision remanded the record for te
Irmigration Judge to conduct & bond hearing and Bsie a decision 4=t addressed relevant cistody
fctors, mchiding the respondert’s Sight risk (BIA at 1-2, Aug. 23, 2023).

Thus, we will rermnd the record for the Immagration Judge to condect abond hearmg pursuant “
to te Immigration Judge's aighorky under INA § Z36(a}, 8 US.C. B 1226(a), and to Bsue a .
deciion adjudicating the respondent’s request for a change & his custody stats,  Accordimgly, e b
Blowing drder will be Bsued. P
ORDER; The respondent’s appeal & sustained, and the rocord & remanded for fxther .
procecdings i accordance wilh ihe fregong opkuon and ssuance of 3 pew decision. N

3 The May 15, 2023, deciiion wus dsued by an lemdgntion Julge i Oakdak, Lousina.
Veme 0 these proceedings  was  subsequently changed to the Tacoma, Washinglon
Immigration Conrt (1F a1 £-2)
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NOT FOR PUBLICATION
U.S. Department of Justice b
Executive Office for Immigration Review =
Board of Immigration Appeals =
MATTER OF: =
: - FILED o
o I . .. ! Dec 14, 2023
Responders
ON BEHALF OF RESPONDENT: Ling 13, Esquire @

IN BOND PROCEEDINGS
On Appeal from a Decsion of the Inmigration Cowt, Comroe, TX

- Before: Goodwin, Appelate bmwmgration hudge; Pepper, Termporary Appelate lmmigyation

Judge; Crossett, Temporary Appelate Immigration Judge! -1

Opiion by Appelie Immigration Judge Goodwin ‘;

:.:4

GOODWIN, Appelate Immigration Judge

The respondent appeals from the Toamigration Judge’s bond order dated September 5, 2023,
demying change i custody statws. The Imersgration Judge msued a bond memerasdum explining A
hs deckon on Septemmber 19, 2023, The Department of Homelind Securty (DHS™) has not .
resporcded to the appeal The appeal will be astained, snd the record will be remanded.

We meview the fndings of fict, ichading the determination of credibdity, made by the -
Inrmegration Judge under the “clearly emoncows™ standard. SC.F.R. § 1003.1{d}3)X)). We review =
all other msues, mcheling ssues of Bw, decretion, or judgment. under the de nove stendand. p
SCF.R § 1003 MdX 3K,

The respondent & an apphcant for admission, who on or about July 12, 2023, emtered the .
Ungted States withow ewpeciion, and was apprehended between ports of entry shomby afier =
entering (1f at 4). See section 238(a) 1) 0f the Immegration and Natonality Act {INA™, SUS.C.
& 1225(aX1). On the same day, July 12, 2023, DHS wsued a Notice to Appear ("NTA™)
commmencing renwoval procecdings under section 240 of the INA, BUS.C. § 1229a (1) a1 4).

The Imrmgration Judge determmed  that the respondent was subject to mandatory detention
under section 235(b)2) of the INA, 8 US.C. § 1225(X2), and demied the respondent’s request
for a change n awstody stans based on a bok of rndiction (1) 4-5). On appeal the redpondent
argues that the Inmdgration Judge had jursdiction to redeterrme custody stabs becawse the
stagory schenw governing his detention & section 236(a) of the INA, B US.C. § 1226(a)
{Respondent™s Br. at 3-9),

! Tenporary Appeliate Inmugration Judges sk pursuart to appeistment by the Asomey General
See generally 8 CF.R § 1003 HaX 1), (4).

sl D BERLG0 (BIA Dher. 14, FO23)

$d
[
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ry detention: wler sections
& he was pever pw in
pedied remaval proceedings, he was not “warsforred ™ &umcxpeémd reroval proceedings o
mmmi proceedings wpon a credible Sar dewerngation, ner was he bund not 1o bave & credible
fear of persecution {Respondent’s Be. at 3-9). Instead, DHS opied 10 phee bim dicctly mto
n:mvai proceedings under section 240 of te INA, SUS.C 1229 {11 2t 4; Respondert’s Br. at
9) ¥ Ree Mater of E- R- M- & L-R-M-, 25 &N Dee, 520, 521-22 (BIA '*ililj fexplining that 2

“'mﬁmm o p&'m% mmixmm ﬂm&t@d nwxma 23’\{?&} by \:éim ;;‘Bser:mg ll'rcm

Specifically, e respondent comends be & not subject to o
23;5{&;&; o (bX2) of the INA, 8 US.C. 8§ 1225(N13(2), b

The Inemgratien Judge would have heked fuwbdiction o redetermsn e respondent™s custody
status i DHS had ever placed the respondent & expedited removal proceedings.  See Jennings v
Rodriguez, 13% § CU 839, 837 (201%) {exphining that an appheant for admsssion & subject 1o
mandatory detention when he or she has been contously B expedited reoval procesdmngs);
Matrer of M-85-, 27 MEN Dec. 509, S10-12 (AG. 2019} frequring pandatory  detention  of
dividuals pheed b expedited removal proceedings and bier tuesfmd o 6 removal
proceedings). This & ot the case bere.  As the responderd was pliced i section 240 removal
proceadigs 4t the beeption of proceedigs, e % ot subject W mendatory defention  Ser
generaily Matter of Cabrevg-Fernandes, 38 18N e, 747, 147-48 (BIA 2623 (cim"ussmg the
operaton of the detertion scheres wder section 235 and 236 of the INA & anmmg noocizens
and nonciizens who cotcred wibowr Fmpection and apprebended near the LS -Mexico bonfer),

The procodurel postre and facis of the present matier are anafogous with those @ Matrer of
B b 23 LEN Dxc, 5?2 572-76 {A.G. 2003}, where the Attormey General reviewed elighility B
release fom covody wnder  section 336{a) of e INA, 8 USC § 1226{a). Moreover, the
respondent doesnot B8 within the clisses of persons e whom lrmigration Judpes arg probdbited
fron: redeterining the condigions of custody, See U FR § 1003 19BX2KIHAR(EL

Therelore, we wil vacate the Iomigration Judge's Sepleteber 3, 2023, decwion and remand
ihis metter f father procecdimgs comsistery with he Hregonig  In remanding, we oxpress 10
opicn as to the dimate oucome of the procecdings.  Accerdingly, the Blowing orders’ wii be
endered.

ORDER: The respondent’s  appeal B swianed and the Iomsgtion  Judge's
September 5, 2023, order B vacated:.

FURTHER ORDER: The recond & momended Br Bmtber pooccedings comssient with the
“Sregoing opEdon and for cntry of 3 mew deckion

! The Domigation lodge’s fional Mdings b e Boasd Memorsndum, the respondent’s
comentins on appeal and the ficnal allegations i the NTA and Es date of swence niam us
st e respondent was pover plced = expedied wmoval procecdmngs. 8
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CERTIFICATE OF SERVICE

I, Robert K. Hoffman, hereby certify that a true and correct copy of the foregoing
“Petitioner’s Sur-Reply in Response to Defendant’s Opposition to Petitioner’s Request for a
Temporary Restraining Order”, including all attachments, will be served on Defendants via US

Postal Service Certified mail addressed as follows:

Bret Bradford

Field Office Director

United States Immigration and Customs Enforcement
Houston District Office

126 Northpoint

Houston, TX 77060

Pamela Bondi

Attorney General

US Department of Justice
950 Pennsylvania Ave, NW
Washington, DC 20530-0001

Kristi Noem

Secretary

US Department of Homeland Security
Washington, DC 20528

Nicholas J. Ganjei

US Attorney

1000 Louisiana, Ste. 2300
Houston, TX 77002

On this the 26th day of November 2025.

Respectfully submitted,
/s/Robert K. Hoffman

Robert K. Hoffman

Rushton Hoffman and Associates, PLLC
Attorneys for Petitioner

Texas Bar No. 24073807

5909 West Loop S., Ste. 150

Bellaire, TX 77401

(713)838-8500

(713)838-9826 Fax
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