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DHS WAVIED THE ABILITY TO DETAIN UNDER
DHS’s invocation of § 236(a) forecloses reliance on § 235(b)(2)

DHS’s failure to issue a Form I



(N.D. Cal. 2017), aff’d, 905 F.3d 1137 (9th Cir. 2018) 





(<Mr. =), respectfully submits the 

instant Reply to Respondent’s Opposition to the Petitioner’s Writ for Habeas Corpus 

(<Petition=). Petitioner submits this Reply pursuant to Rule 5(e) of the Federal Rules Governing 

rotection (<CBP=) officer encountered him and 

(<USCIS=) 

Immigration and Customs Enforcement (<ICE=) 

and charging him as someone who is <present = < =

who is <arriving = 



Therefore, Petitioner’s detention violates both the Immigration

(<INA=) and Petitioner’s Fifth Amendment rights and due process of law. 

Courts in this District recently confirmed that the Government’s reading of § 1225(b)(2) 

present in the U.S. as <arriving= noncitizens

interior residents as <applicants for admission= simply by charging inadmissibility grounds. 

These cases foreclose DHS’s position here

, holding that the Respondent’s new, expansive interpretation of 

<[A]bsent suspension, the writ of habeas corpus 

=

A habeas petitioner has <the burden of 

sustaining his allegations by a preponderance of evidence.= 



286 (1941). A court considering a habeas petition must <determine the facts,

matter as law and justice require.=  28 U.S.C. § 2243. When the Court finds a petitioner’s 

y Act (<INA=) and the Due Process Clause of the Fifth 

4

An <applicant for admission= is an alien present in the United States who has not been 

. These aliens are also ineligible for a custody redetermination hearing (<bond 



hearing=) before an immigration judge and may not be released for the duration of their removal 

same manner that <arriving aliens= have historically been treated.

Therefore, Petitioner’s is unlawful because it is in violation of a plan reading of

who are <applicants for admission, if the examining 

s= the noncitizen seeking admission <is not clearly and beyond a doubt ent

to be admitted.=



under § 1225. Congress expressly provided that proceedings under § 1229a <shall be the sole and 

exclusive procedure= for determining removability once DHS elects that path

an <applicant for admission.= § 1225(b)(2)(A) applies to individuals who 

determines that <an alien seeking admission is not clearly and beyond a doubt entitled to be 

admitted.= 

courts have also rejected DHS’s reliance on 

4 (D.N.J. 2025) (rejecting DHS’s

4

The court explained that DHS’s election to begin § 240 proceedings necessarily 



16100 (D.N.J. Oct. 1, 2025), Judge Shipp held that DHS’s initial 

explained that DHS’s statutory election carries legal consequences and forecloses later reliance 

Petitioner, and DHS’s reliance on that statute provides no lawful authority for his continued 

in the United States <undeniably have due process rights.= 

<applicant for admission.= That assertion is inconsistent with the record. Petitioner is not an 



Although civil removal proceedings do not confer the <same bundle= of constitutional 

4

process protections afforded to individuals in those proceedings. DHS’s effort to deny him 

term interior residents should yield to the BIA’s 

4 4



have recognized that DHS’s treatment of an individual under § 236(a) and § 240 forecloses later 

Petitioner’s interior arrest and ongoing § 240 proceedings.

The Government’s position that Petitioner is subject to mandatory detention under 8 



DHS’s invocation of § 

This Court has consistently rejected DHS’s recent attempt to retroactively transform § 

(b)(2) <applicant admission= cases. In 

term interior residents as <applicants for admission= simply by choosing 

Shipp rejected DHS’s reliance on § (b)(2) and ordered the petitioner’s immediate release. 

These cases foreclose DHS’s position here.

that DHS <is bound by its initial custody designation under § (a)= and cannot invoke § 

DHS’s statutory election <has legal consequences= and forecloses mandatory



DHS’s failure to issue a Form I

(b)(2), and violated mandatory regulatory procedures, Petitioner’s continued 



To determine whether a civil detention violates a detainee’s due process rights, courts 

(1) <the private interest that will be affected by the official action.=; (2) <the risk of an erroneous 

additional or substitute procedural safeguards=; and (3) the <the Government’s interest, including 

procedural requirement would entail.= <The essence of procedural due 

aningful time.= 



the <most elemental of liberty interests.= 

immigration custody, noncitizens acquire <a protectable liberty interest in remaining out of 

custody on bond.= 

reates a risk of <erroneous 

’ =

In Petitioner’s case, like so many others who are 

that the Board has stripped them from the ability to consider anyone for bond who hasn’t been 

Petitioner’s hearing did not provide an opportunity to contest the existence



decision to release Petitioner three years ago, in and of itself reflects the DHS’s determination by 

aff’d 

For the reasons described above, Petitioner’s Petition should be granted, and Respondents 


