


Petitioner9s Procedural Due Process Claim Is Likely to Survive.

Petitioner9s Substantive Due Process Claim Is Likely to Survive.

The Petitioner9s Continued Detention Will Cause Him Irreparable Harm.

The Balance of Equities and the Public Interest Tilt Sharply in Petitioner9s Favor.
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<Petitioner=

In light of the BIA9s September 5, 2025 

, absent this Court9s intervention, 

restraining order (<TRO=). First, he is likely to succeed on the merits of h

Respondents9 ability to remove h

4

4 9s counsel emailed 



party can show: <(1) a substantial likelihood [a] cause will succeed on the merits, (2) 

opposing party, and (4) granting the injunction will not disserve the public interest.= 

) (<8It is well established that the Fifth Amendment entitles aliens to due 

process of law9 in the context of removal proceedings.= (quoting 

Petitioner9s Habeas 
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of the Illegal Immigration Reform and Immigrant Responsibility Act (<IIRIRA=) of 

3 3 3

3 3

4

4

which noncitizens who were not deemed <arriving= were entitled to a custody 

469, pt. 1, at 229 (1996) (noting that § 1226(a) simply <restates= 

Customs Enforcement (<ICE=) stating that <[t]his message serves as notice that 



application of the Department9s legal interpretation while additional operational 

guidance is developed.= The memo further stated DHS9 new position with regard to 

An <applicant for admission= is an alien present in the United States who has not 

also ineligible for a custody redetermination hearing (<bond hearing=) before an 

treated in the same manner that <arriving aliens= have historically been treated. 

https://www.aila.org/ice-memo-interim-guidance-regarding-detention-authority-for-applications-for-admission
https://www.aila.org/ice-memo-interim-guidance-regarding-detention-authority-for-appli
https://www.aila.org/ice-memo-interim-guidance-regarding-detention-authority-for-appli


DHS <[t]he only aliens eligible for a custody determination and release on 

detention under INA § 236(c).= 

’s detention. INA § 236(a) <provides the general process for arresting 

removal.= 

As the Supreme Court has remarked, INA § 236(a) <sets out the default rule: The 

8pending a decision o

States.9= 

mandatory, consisting of individuals who have committed certain <enumerated . . . 

ties.= INA § 236(c). Among the individuals 

<inadmissible= noncitizens. 

<supplement[s] § [2369s] detention scheme.= 



<applies primarily to [noncitizens] seeking entry into the United States (8applicants 

for admission9 in the language of the statute).= 

§ 235(b) (entitled <Inspection of applicants for admission=).  

hat when Congress creates <specific exceptions= to a statute9s 

applicability, it <proves= that absent those exceptions, the statute generally applies. 



now subject to § 1226(c)9s mandatory detention provisions. 

2001) (<[w]hen Congress acts to amend a statute, [courts] presume it intends its 

amendment to have real and substantial effect.=).

4 4

<applicants for admission= and therefore subject to mandatory detention under INA 

<giving effect to each word and making every e

or superfluous.= 3

It is noteworthy that <[w]hen Congress adopts a new law against the backdrop 

of a longstanding administrative construction,= courts <generally presume[] the new 

provision should be understood to work in harmony with what has come before.= 

marks omitted). Here, DHS9 sudden reversal4

4



the Department9s argument that the detention authority for noncitizens like 

As noted above, DHS9 new position contends that Petitioner is subject to 

mandatory detention under INA § 235(b)(A) because he is an <applicant for 

admission.= But INA § 235(b)(A) concerns a completely different category of 

that <generally begins at the Nation9s borders and ports of entry, where the 

admissible.= 583 U.S. at 287. As for 

<the process of arresting and detaining= noncitizens who are living <inside the 

United States= but <may still be removed,= including noncitizens <who were 

inadmissible at the time of entry.= 

distinction as follows: <In sum, U.S. immigration law authorizes the Government to 

(c).= see also Dep’t of Homeland Sec. v. Thuraissigiam

591 U.S. 103, 140 (2020) (a noncitizen <who 

cannot be said to have effected an entry=) (emphasis added) 



DHS9 newfound position misconstrues the phrase <applicant for admission= 

to mandatory detention. INA § 235(a)(1) defines an <applicant for admission= as a 

person who is <pre

in the United States.= INA § 235(a)(1). According to DHS, INA 235(b)(1) generally 

<applicant for admission= pursuant to § 235(a)(1) and is therefore subject to 

4

ubt entitled to be admitted." DHS9 position conveniently overlooks these 

conditions and treats <applicants for admission= the same as those <seeking 

admission.= The phrase "seeking admission" is undefined in the statute but 



like submitting an <application for admission,= are those that can be said to be 

<seeking admission= within § 235(b)(2)(A). 

By limiting (b)(2) to those <seeking admission,= Congress confirmed that it 

927 (9th Cir. 2020) (en banc) (holding that an individual submits an <application for 

admission= only at <the moment in time when the immigrant actually applies for 

admission into the United States.=) Accordingly, INA § 235(b)(2)9s reference to 

<applicants for admission= must be read <in their context and with a view to their 

place in the overall statutory scheme.= 

473, 492 (2015) (looking to an act9s <broader structure . . . to determine [the 

statute9s] meaning=). The Board9s recent decision in 

apprehended <approximately 5.4 miles away from a designated port of entry and 100 

yards north of the border= was detained under INA § 235(

without admission or parole is someone <deemed to have made an actual application for admission.= 



then explained that such persons are properly treated as <arriv[ing] in the United 

States,= given that they are <detained shortly after unlawful entry,= and <8[are] 

apprehended9 just inside 8the southern border, and not at a point of entry, on the same 

[they] crossed into the United States.9= 

28 I. &. N. Dec. 18, 23 (BIA 2020)). Notably, the Board9s decision supports the 

argument that INA § 236(a) <applies to [noncitizens] already present in the United 

States,= while INA § 235(b) <applies primarily to [noncitizens] seeking entry into 

the border.= 

Petitioner9s

U.S. at 492 (explaining that an act9s <broader structure= can be a useful tool <to 

determine [a statute9s] meaning.=); 3

This is particularly true where <a provision . . . may seem ambiguous in isolation.= 

United Sav. Ass’n of Tex. v. Timbers of Inwood Forest Associates, Ltd

365, 371 (1988). In such situations, the statute9s meaning <is o

produces a substantive effect that is compatible with the rest of the law.= 

sections9 structure and application. INA § 235 concerns <expedited removal of 



[noncitizens].= INA § 235 (emphasis added). Paragraph (b)(1) 

encompasses only the <inspection= of certain <arriving= noncitizens and other recent 

entrants the Attorney General designates, and only those who are <inadmissible= for 

addresses the <[i]nspection of other [noncitizens],= i.e., those noncitizens 

who are <seeking admission,= but whom (b)(1) does not address. 

By limiting (b)(2) to those <seeking admission,= Congress confirmed that it 

entered and are now residing in the United States. Otherwise, the language <seeking 

admission=

addressing a person who is both an <applicant for admission= and who is determined 

to be <seeking admission.= 

Furthermore, subparagraph (b)(2)(C) addresses the <[t]reatment of 

[noncitizens] arriving from contiguous territory,= i.e., <the case of [a noncitizen] . . 

. who is arriving on land.= INA § 235(b)(2)(C). This language further underscores 

Congress9s temporal

into the United States. Similarly, the title of § 235 refers to the <inspection= of 

<inadmissible arriving= noncitizens. 



3

the border and shortly after arrival, as the statute repeatedly refers to <examining 

immigration officer[s],= INA § 235(b)(2)(A), (b)(4), and sets out procedures for 

<inspection[s]= of people <arriving in the United States,= id. § 235(a)(3), (b)(1), 

Petitioner’s Procedural Due Process Claim Is Likely to Survive. 

government9s interest in maintaining the current procedures, including the 

and noting that, <when considering due process challenges to [discretionary 

test=). Each of 

Petitioner9s 

First, the private interest affected by the government action, <Petitioner9s 



constitutional import.= 

<freedom from imprisonment4

4

4 Petitioner9s 

Finally, the government9s interest in maintaining the <current= procedure is 

him. Courts have granted TROs in similar cases, despite the government9s argument 

Oct. 17, 2025)(Court granted PI, rejecting the government9s reliance on the 



Sept. 8, 2025)(Court granted the Petitioner9s TRO and ordered bond hearing); 

rejecting government9s reliance on 

WL 2959274 (C.D. Cal. Oct. 17, 2025)(Court granted Petitioner9s 

government9s allegation that they entered the United States without admission or 

ially referred to as <entered without inspection= or <EWI=). The 

Petitioner’s Substantive Due Process Claim Is Likely to Survive. 

Due process requires any deprivations of Petitioner9s liberty to be narrowly 



Dep’t of State v. Munoz

except in <special and narrow nonpunitive circumstances, where a special 

justification . . . outweighs the individual9s constitutionally protected interest in 

avoiding physical restraint.= 

at 1077 (<The regulation, which permits 

outweighs the individual9s constitutionally protected interest in avoiding physical 

restraint.=);

The Petitioner’s Continued Detention Will Cause Him Irreparable 

will suffer irreparable harm in the absence of a TRO. <Perhaps the 

be rendered.= 



have found that <the unconstitutional deprivation of 

liberty, even on a temporary basis, constitutes irreparable harm.= 

Respondents9 inability to show any reason why 

4

4

The Balance of Equities and the Public Interest Tilt Sharply in Petitioner’s 



4

4 Petitioner9s 

2472136, at *4. Granting the TRO would also serve the public interest in that <it will 

own laws.= 

serve <the public9s interest in seeing that individuals who need not be jailed 

incarcerated [. . .].= 

the end, Respondents have <no interest in the continued incarceration of an 

community.= 





Petitioner9s Counsel has contacted opposing counsel on their position on this 




