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Immigration Review9s Immigration Court, Petitioner, an undocumented alien, challenges 

3

authorizing Petitioner9s detention through an automatic and discretionary stay, but 

below, the Supreme Court has long recognized Congress9s broad power and immunity 

524, 538 (1952). The United States9 temporary detention of Petitioner in no way exceeds 

U.S. 510, 531 (2003) (<Detention during removal proceedings is a constitutionally 

permissible part of that process.=). Because Petitioner9s temporary detention is lawful, the 

 

 

 

<The phrase 8applicant for admission9 is a term of art denoting a particular legal 

status.= 

4



States (whether or not at a designated port of arrival …) shall be deemed 

Immigration Reform and Immigrant Responsibility Act of 1996 (<IIRIRA=). 

546. <The distinction between an alien who has effected an 

law.= 

Before IIRIRA, <immigration law provided for two types of removal proceedings: 

deportation hearings and exclusion hearings.= 

Whether an applicant was eligible for <admission= was determined only in exclusion 

proceedings, and exclusion proceedings were limited to <entering= aliens4

<coming ... into the United States, from a foreign port or place or from an outlying

possession.= , 459 U.S. at 24 n.3 (quoting 8 U.S.C. § 1101(a)(13) (1982)). <[N]on

proceedings.= 

229 (1996). IIRIRA <replaced 

deportation and exclusion proceedings with a general removal proceeding.=

 
Admission is the <lawful entry of an alien into the United States after inspection and 

authorization by an immigration officer.= 



IIRIRA added Section 1225(a)(1) to <ensure[] that all immigrants who have not been 

footing in removal proceedings under the INA.= 

469, pt. 1, at 225 (explaining that § 1225(a)(1) replaced <certain aspects of the current 

8entry doctrine,9= under which illegal aliens who entered the United States without 

who presented themselves for inspection at a port of entry). The provision <places some 

removal proceedings.= 

 

 

1225 applies to <applicants for admission,= who are defined as <alien[s] 

present in the United States who [have] not been admitted= or <who arrive[] in the United 

States.= 8 U.S.C. § 1225(a)(1). Applicants for admission <fall into one of two categories, 

1225(b)(2).= 

(b)(1) applies to arriving aliens and <certain other= aliens <initially 

documentation.= 

if the alien <indicates an intention to apply for asylum . . . or a fear of persecution,= 

An alien <with a credible fear of persecution= is <detained for further consideration of the 

application for asylum.= 

apply for asylum, express a fear of persecution, or is <found not to have such a fear,= they 

Section 1225(b)(2) is <broader= and <serves as a catchall provision.= 

U.S. at 287. It <applies to all applicants for admission not covered by § 1225(b)(1).= 



Under § 1225(b)(2), an alien <who is an applicant for admission= shall be detained for a 

removal proceeding <if the examining immigration officer determines that [the] alien 

seeking admission is not clearly and beyond a doubt entitled to be admitted.= 8 U.

220 (<[A]liens who are present in the United 

removal proceedings.=); , 29 I. & N. Dec. 66, 68 (BIA 2025) (<for aliens 

detention 8until removal proceedings have concluded.9=) (citing 

<any alien applying for admission to the United States= on a <case

humanitarian reasons or significant public benefit.= 

 

proceedings. An alien <may be arrested and detained pending a decision on whether the 

alien is to be removed from the United States.= 8 U.S.C. § 1226(a). Under § 1226(a), the 

the alien demonstrates that he <would not pose a danger to property or persons= and <is 

likely to appear for any future proceeding.= 8 C.F.R. § 236.1(c)(8). An alien can also request 



3

the alien9s length of residence in the United States; (3) the alien9s family ti

States; (4) the alien9s employment history; (5) the alien9s record of appearance in court; (6) 

the alien9s criminal record, including the extensiveness of criminal activity, time since such 

the alien9s history of immigration violations; 

alien9s manner of entry to the United States. 

alien <who presents a danger to persons or property should not be released during the 

pendency of removal proceedings.= 

 

Office for Immigration Review (EOIR) <charged with the review of those administrative 

adjudications under the [INA] that the Attorney General may by regulation assign to it.= 

<through precedent decisions, shall provide clear and uniform guidanc

of the [INA] and its implementing regulations.= 

 

(hereafter <discretionary stay=). 



In contrast, in cases where the bond issued is greater than $10,000 or <DHS has 

determined= that the noncitizen should not be released, a stay of custody order is issued 

(hereinafter <automatic stay=).



 

influence, failure to use headlights, driving without a driver9s license and failure to provide 

counsel, filed a motion to redetermine the respondent9s bond before an Immigration Judge. 

dent a $5,000 bond. The DHS reserved appeal of the Immigration Judge9s decision 

On September 9, 2025, the respondent9s merits hearing on his application for relief 

The Immigration Judge granted the respondent9s application for 

reserved appeal of the Immigration Judge9s decision and a Notice of Appeal was filed on 



On September 30, 2025, the Board of Immigration Appeals sustained DHS9 

appeal and vacated the Immigration Judge9s July 31, 2025, decision granting the respondent 

Immigration Judge9s decision on September 9, 2025, granting 

petitioner9s bond.

 

, 426 U.S. 88, 101 n.21 (1976) (<the power over aliens is of a political character 

and therefore subject only to narrow judicial review=). The Supreme Court has thus 

<underscore[d] the limited scope of inquiry into immigration legislation,= and <has 

is over the admission of aliens.= 



 

 

Petitioner9s temporary detention pursuant to the stay provisions of 8 C.F.R. § 

1003.19(i) is reinforced by Congress9s command to detain Petitioner throughout his removal 

mechanism of Petitioner9s detention is an automatic stay of 

Pursuant to 8 U.S.C. § 1225(b)(2)(A), <in the case of an alien who is an applicant for 

proceeding under section 1229a [removal proceedings].= 8 U.S.C. § 1225(b)(2)(A). The 

287 (<Both § 1225(b)(2) authorize the detention of certain aliens.=).

squarely within the ambit of Section 1225(b)(2)(A)9s mandatory 

detention requirement as Petitioner is an <applicant for admission= to the United States. As 

described above, an <applicant for admission= is an alien present in the United States who 

been admitted. 8 U.S.C. § 1225(a)(1). Congress9s broad language here is 

4an undocumented alien is to be <deemed for purposes of this 

chapter an applicant for admission.= Petitioner is <deemed= an applicant for a

based on Petitioner9s failure to seek lawful admission to the United States before an 

<clearly and beyond a doubt entitled to be admitted,= Petitioner9s detention is mandatory. 8 



1225(b)(2)(A), which mandates that Petitioner <shall be= detained.  

is deemed <an applicant for admission= and that <detention must continue= <until removal 

= based on the <plain meaning= of 8 U.S.C. § 1225. 

Court reversed the Ninth Circuit Court of Appeal9s imposition of a six

Supreme Court declared, <an alien who 8arrives in the United 

States,9 8is present9 in this country but 8has not been admitted,9 is treated as 8an applicant 

for admission.9= (emphasis on <or= added). In doing so, the Court explained both 

: <

ission.= 

, 29 I&N Dec. at 226 (<the statutory text of the INA . . . is instead clear and explicit 



status.= (citing 8 U.S.C. §1225)).

petitioners in this District. For example, the BIA rejected the <legal conundrum= 

somehow not actually <seeking admission.= 

Next, the BIA rejected the alien9s argument that the mandatory detention scheme 

The BIA explained, <nothing in the statutory text of section 236(c), 



requiring that aliens who fall within the definition of the statute 8shall be detained for 

[removal proceedings].9= 

between the two statutes does not give license to <rewrite or eviscerate= one of the statutes. 

4

(explaining <the mere issuance of an arrest warrant does not endow an Immigration Judge 

U.S.C. § 1225(b)(2)(A).=) The BIA further pointed out, <Our acknowledgement that aliens 

, 8 U.S.C. § 1225(b)(2)(A).= 

The BIA mandate is clear: <under a plain language reading of section 235(b)(2)(A) of 

admission.= 

the United States. 8 C.F.R. § 1003.1(g)(1) (<[D]ecisions of the Board and decisions of the 

gration laws of the United States.=). And because the 



establishes the decision <to serve as precedent[] in all proceedings involving the same issue 

or issues.=  

also 8 C.F.R. § 1003.1(d)(1) (explaining <the Board, through precedent 

implementing regulations.=). And in the Board9s own words, is a <precedential 

opinion.= 

bond, like Petitioner, who is subject to mandatory detention, DHS9s invocation of the stay 

1003.19(i)(2) ensured DHS9s opportunity to 

vindicate Congress9s mandatory detention scheme. 

While the law is now clear in immigration court, the BIA has yet to reach DHS9s 

immigration judge9s release of the Petitioner on bond. Indeed, this very decision by the 

, 583 U.S. at 287 (explaining <an alien who <arrives in the 



United States,= or <is present= in this country but <has not been admitted,= treated as <an 

applicant for admission.=

 
Supports Petitioner’s Detention Under 8 U.S.C. § 1225

The United States District Court for the District of Nebraska9s decision denying the 

which automatically stayed Vargas Lopez9s release on bond. 

provide proof of the <warrant for Vargas Lopez9s arrest= that § 1226 requires.

possibility of bond under § 1225(b)(2). To do so, the court analyzed the Supreme Court9s 

3

concluded that Vargas Lopez is an alien within the <catchall= scope of

at *9. The court found that Vargas Lopez was an <applicant for admission= 

because his counsel admitted that Vargas Lopez <wishe[d] to stay in this country.= 



<just because Vargas 

is suddenly not an 8applicant for admission9 under § 1225(b)(2).= <Even if Vargas Lopez 

§ 1226(a),= the court found <he also certainly fit 

as well.= <The Court thus conclude[d] that the 

and the <all applicants for admission= language 

§ 1225(b)(2).= 

 

he United States District Court for the Southern District of California9s decision in 

order (<TRO=) filed by the petitioners who were detained under 8 U.S.C. § 1225(b)(2). 

motion for TRO, seeking to <enjoin[] 

within fourteen days of the TRO.= 

petitioners did not contest that they are <alien[s] present in the United 

States who ha[ve] not been admitted,= then the petitioners are <applicants for 

admission= and thus subject to the mandatory detention provisions of <applicants for 

admission= under § 1225(b)(2). 3

an alien who entered without inspection is an <applicant for admission= and his argument 

that he cannot be considered as <seeking admission= is unsupported by the plain language 



of the INA, and further stating, <[if]f he is not admitted to the United States . . . but he is not 

8seeking admission9 . . . then what is his legal status?=).

 The BIA’s Decision in 

depends on <the thoroughness evident in its consideration, the validity of its reasoning, its 

power to control.= 

experience resolving custody questions. Second, the BIA9s reasoning is thorough and well 

<applicants for admission= under § 1225(a)(1) and why reclassif

would create statutory issues and undermine congressional intent. Third, the BIA9s 

 The Legislative History Bolsters Petitioner’s Detention 

Petitioner9s reliance on the Laken Riley Act and the legislative history is misplaced. 

When the plain text of a statute is clear, < meaning is controlling= and courts <need not 

examine legislative history.= 

2011). But to the extent legislative history is relevant here, nothing <refutes the plain 

language= of § 1225. 

Congress passed IIRIRA to correct <an anomaly whereb



the border unlawfully.= 

<intended to replace certain aspects of the [then] current 8entry doctrine,9 under which illegal 

inspection at a port of entry.= 

<ensure[d] that all 

4

n of an 8applicant for admission.9 =). 

As the pertinent House Judiciary Committee Report explains: <[Before the IIRIRA], 

aliens who [had] entered without inspection [were] deportable under section 241(a)(1)(B).= 

469, pt. 1, at 225 (1996). But <[u]nder the new 8admission9 doctr

.= 

that they are <clearly and beyond a doubt entitled to be admitted.= 8 U.S.C. § 1225(b)(2)(A); 

are entitled to admission, such aliens <shall be detained for a proceeding under section 240.= 

The Court should thus reject Petitioner9s proposed statutory interpretation and 

request to be released because Petitioner9s requests would make aliens who presented at a 

 

3



Court recognized that courts often change precedents and <correct[] our own mistakes= 

weight given to agency interpretations <must always 8depend upon their thoroughness, the 

those factors which give them power to persuade.9= 

3

provided no analysis of its reasoning. In contrast, the BIA9s recent precedent decision in 

3

congressional intent that aliens present without inspection be considered <seeking 

admission.= 

mandatory detention would be an <incongruous result= unsupported by the plain language 

<or any reasonab A.=  

To be sure, <when the best reading of the statute is that it delegates discretionary 

authority to an agency,= the Court must <independently interpret the statute and effectuate 

the will of Congress.= . But <read most naturally, §§ 

proceedings have concluded.= 

not support Petitioner9s position that the plain 



 Petitioner’s Temporary Detention Does Not Offend Due Process

As mentioned above, Congress broadly crafted <applicants for admission=

297 (<Read most 

certain proceedings have concluded.=). In so doing, Congress made a legislative judgment to 

4 4

, 345 U.S. 206, 210 (1953) (<Courts have long recognized the power to expel or 

departments largely immune from judicial control.=). And with this power to remove al

the Supreme Court has recognized the United States9 longtime Constitutional ability to 

(<Detention is necessarily a part of this deportation procedure.=); 

163 U.S. 228, 235 (1896) (<Proceedings to exclude or expel would be vain if those accused 

arrangements were being made for their deportation.=); 

(2003) (<Detention during removal proceedings is a constitutionally permissible part of that 

process.=); 583 U.S. at 286 (<Congress 

activity before a final decision can be made.=). 



emphasized the constitutionality of the <definite termination point= of the detention, which 

at 512 (<In contrast, because the statutory 

was <indefinite= and <potentially permanent,= 3

.=). In light of Congress9s interest in dealing with illegal immigration by keeping 

any Due Process concerns without engaging in the < test= 

Likewise, in the case at bar Petitioner9s temporary detention pending his removal 

unfolds. Specifically, DHS9s narrow appeal on the issue of release on bond is 

before the BIA, and resolution one way or another is undoubtedly forthcoming. Petitioner9s 

4nor any deprivation of liberty <sufficiently outrageous= required 

 
In 2018 the Court again highlighted the significance of a <definite termination point= for 



pending removal which is a <constitutionally permissible part of that process.= 

while providing <an appropriate and less restrictive means whereby the government's 

3

, purpose of the automatic stay is to <avoid the necessity of 

summary presentation of the issues.= Review of Custody Determinations, 71 FR 57873

compelling United States9 interest. 

revealed, subsequent to the IJ9s decision error, the BIA issued its precedential decision in 

, essentially superseding the IJ9s erroneous decision and showing that IJ lacked 

jurisdiction to grant Petitioner9s bond. Had the automatic stay not been in place, the error 



 

to have claims, such as Petitioner9s, subject to the channeling provisions of §

provide for appeal to the BIA and then, if unsuccessful, the Ninth Circuit. <

be either statutorily or judicially required.= 

. <If exhaustion is statutory, it may be a mandatory requirement that is 

jurisdictional.= 

742, 747 (9th Cir. 1991)). <If, however, exhaustion is a prudential requirement, a court has 

discretion to waive the requirement.= 3

Petitioner9s removal proceedings. Petitioner 

brief to the BIA in response to the government9s 

itioner9s arguments are contrary to statutory and Supreme Court case law. 

<District Courts are authorized by 28 U.S.C § 2241 to consider petitions for habeas 

corpus.= – , 239 F.3d 1037, 1047 (9th Cir. 2001). <That section does not 

corpus.= . That said, the Ninth Circuit <require[s], as a prudential matter, that habeas 

§ 2241.= . Specifically, <courts may require prudent



its own mistakes and to preclude the need for judicial review.= 

<When a petitioner does not exhaust administrative remedies, a district court 

the petitioner has exhausted remedies, unless exhaustion is excused.= 

ims not presented in the petitioner9s 

administrative proceedings before the BIA). Moreover, a <petitioner cannot obtain review of 

r violates due process.= 

3

Here, exhaustion is warranted because agency expertise is required. <[T]he BIA is 

matter expert in immigration bond decisions.= 

15, 2017) (noting a denial of bond to an immigration detainee was <a question well sui

for agency expertise=); 3

3

Waiving exhaustion would also <encourage other detainees to bypass the BIA and 

bond determinations from the IJ to federal district court.= 



Bd. of Tr. of Constr. Laborers’ Pension Tr

(<Judicial economy is an important purpose of exhaustion 

requirements.=); 

<exhaustion promotes efficiency=). If the IJs erred as Petitioner alleges or may eventually 

exhaustion <is not unfettered.= 

, 2019 WL 5802013, at *3. <[C]ivil detention after the 

exhaustion should be waived.= 

 

Petitioner seeks attorney9s fees and costs pursuant to § 2412 of the Equal Access for 

Justice Act (<EAJA=), which allows fee

ernment party <unless the court 

circumstances make an award unjust.= 28 U.S.C. § 2412(d)(1)(A). 

Here, Petitioner9s request is premature because he is not a prevailing party. Second, 

even if Petitioner were to prevail in this case, the Federal Respondents9 position asserted in 



are <applicants for admission= and are thus 

subject to the mandatory detention provisions of <applicants for admission= under § 

this case, the Federal Respondents9 position is substantially justified. 

its discretion, in finding that the United States9 position was substantially justified for 

Because the United States9 position in this case is substantially justified, Petitioner9s 

request for attorney9s fees under EAJA cannot prevail. 

 


