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P

2. Mr. Murillo Castillo Is Not an <Arriving Alien= Under

 DHS Unlawfully Dismissed Petitioner’s Asylum Application and

RELEASE IS THE APPROPRIATE REMEDY



Sobalvarro v. Att9y Gen. of U.S.



280 F. Supp. 3d 1168 (N.D. Cal. 2017), aff9d sub nom. Saravia for A.H. v. Sessions, 905 F.3d 



3



<Courts have given great weight to the manner in which [the Department of Homeland 

Security] treated the petitioner in determining which detention statute applies.= 

Castillo9s conditional parole. Instead, it unlawfully 

Castillo9s asylum application on June 12, 2025,

2019). Instead, the Order states that <[Mr. Murillo

for bond.= See ECF No. 6

The issue in this case is not as straightforward as the one articulated in the Government9s 

response: <this case concerns the longstanding law that ICE must detain [noncitizens] like Petitioner 

who are apprehended near the border soon after entry.= Respondents9 Answer to Petition for a 

Writ of Habeas Corpus (<Gov9t Resp.=) at ECF No. 6. 9 9



Castillo9s arrest at his check

be treated as if he were <apprehended near the border soon after entry.=

The Government9s authority to re

proscribed by statute and regulation, but also by the Due Process Clause. <This most basic American 

4

4has particular meaning here.=

Castillo9s unlawful re

4

4recast him as someone <apprehended near the 

border soon after entry= to justify mandatory detention

Castillo9s 

4 4

<law and justice require.=



een

589, Application for Asylum, with U.S. Citizenship and Immigration Services (<USCIS=), 

Castillo9s pending asylum application and 

Castillo complied and appeared as instructed at ICE9s office at 970 Broad Street in Newark, 



DHS9s prior determination that he could safely be released and his unbroken record of compliance 

In the Illegal Immigration Reform and Immigrant Responsibility Act of 1996 (<IIRAIRA=), 

Dep’t of 

, 591 U.S. 103, 106 (2020).[3] The <usual removal process= is 

commonly referred to as <Section 240= and is codified in 8 U.S.C. § 1229a.

noncitizen may <attempt to show that he or she should not be removed.= Id.;

< =). This process was established by Congress to create <a 8streamlined9 

removal process . . . 8[f]or illegal aliens already present in the U.S.9=

3

3



Immigration Appeals (<BIA=).

Noncitizens subjected to expedited removal are ordered removed by an immigration officer <without 

further hearing or review.= 8 U.S.C. § 1225(b)(1)(A).

of persecution, in which case <the officer shall refer the [noncitizen] for an interview by an asylum 

officer to conduct a credible fear interview.= 8 U 3

determines that an alien does not have a credible fear of persecution, <the officer shall order the alien 

removed from the United States without further hearing or review.= 8 U.S.C. § 1225(b)(1)(B)(iii)(

Upon a noncitizen9s request, an immigration judge shall expeditiously review a determination <that 

the alien does not have a credible fear of persecution.= 8 U.S.C. § 1225(b)(1)(B)(iii)(III).

9s authority 

<who have not been admitted or paroled into the Uni

= 8 U.S.C. § 

See Dep’t of Homeland Sec. v. Thuraissigiam 3

, he <has not been 

of the determination of inadmissibility= and is designated for expedited removal); 



1225(b)(1) as reaching only <arriving= noncitizens and those who <have not been admitted or paroled 

into the United States= and <cannot affirmatively show= two years of continuous presence); 

3

(recognizing that people <who have been here longer than two years4

4

Government implements the 2025 Designation=); 

4

4

removal without further hearings. Instead, it limited DHS9s authority to apply expedited 

removal only to certain noncitizens <who have not been admitted or paroled into the 

of determination of inadmissibility.= 8 U.S.C. § 1225(b)(1) Dep’t of Homeland 

3

, he <has not been physically present in the United States 

inadmissibility= and is designated for expedited removal);



1225(b)(1) as reaching only <arriving= noncitizens and those who <have not been admitted or 

paroled into the United States= and <cannot affirmatively show= two years of continuous 

37 (D.D.C. Aug. 29, 2025) (recognizing that people <who have been here longer than two 

4 4

s the Government implements the 2025 Designation=);

4

4

3

Illegal Immigration Reform and Immigrant Responsibility Act (<IIRIRA=) of 1996, Pub. L. 

3

Following the enactment of IIRIRA, the U.S. Department of Justice9s Executive Office 



for Immigration Review (<EOIR=) drafted new regulations explaining that, in general, people 

Procedures, 62 Fed. Reg. 10312, 10323 (Mar. 6, 1997) (<Despite being applicants for 

redetermination.=).  

and those <already in the country.= See Jennings v. Rodriguez, 583 U.S. 281, 289 (2018).  

on bond and also received bond hearings before an Immigration Judge (<IJ=), unless 

1226(a) simply <restates= the detention auth

4that is, a noncitizen <arriving in the United States= who seeks to apply for 

<shall be detained pending a final determination of credible fear of persecution and, if found 

not to have such a fear, until removed.= § 1225(b)(1)(B)(iii)(IV).

Applicants who do demonstrate a credible fear <shall be detained for further 



consideration of the application for asylum.= § 1225(b)(1)(B)(ii). Detention is <mandate[d] . . 

proceedings begin.= Jennings, 583 U.S. at 302. Under the statute, appl

detainee <demonstrate[s] . . . that such release would not pose a danger 

and that [he] is likely to appear for any future proceeding.= 8 C.F.R. § 236.1(c)(8). <[T]he 

of bond.= 

an IJ. That request will <be considered only upon a showing that the alien9s circumstances have 

changed materially.= 

As a result, any <[r]elease= of a noncitizen <reflects a determination by the government 

that the noncitizen is not a danger to the community or a flight risk.= 



aff’d sub nom

Under the text of the INA and federal regulations, certain DHS officials <at any time may revoke a 

warrant, and detain the [noncitizen].= 8 U.S.C. § 1226(b); see 8 C.F.R. § 236.1(c)(9). For decades, 

stated that conditional parole <provides a mechanism whereby an [noncitizen] may be 

released pending the determination of removal, as long as she is not a 8danger to persons or property9 

and 8is likely to appear for any further proceeding.9= 

custody may only be carried out in the <discretion of the

deportation, or officer in charge (except foreign).= 8 C.F.R. § 236.1(c)(9).

Additionally, despite <the breadth of [the] statutory language= in 8 U.S.C. § 1226(b), the federal 

government9s authority is subject to <an important implicit limitation=: It cannot lawfully re

detain someone without <a material change in circumstances.= 



arrested <solely on the ground that he is subject to removal 

proceedings,= without some new, intervening cause. 

courts have long held could result in <harassment by continual rearrests.= 

Amendment principles from criminal context to <limit= scope of immigration agents9 seizure 

Gonzalez v. United States Immigr. & Customs Enf’t

Process Clause of the Fifth Amendment. <Freedom from imprisonment4

4

Clause protects.= 

extend to <all 8persons9 within the United States, including [noncitizens], whether their presence here 

is lawful, unlawful, temporary, or permanent.= 

< =



< arriving= in the United States

and Nationality Act (<INA=), the officer shall order the noncitizen removed from the United States. 

•

• Create a record of the facts of the case and the individual9s statements; 

•

•

•

•

•



the <Acknowledgment= section blank

33

and failing to provide an opportunity to establish he wasn9t subject to expedited 

33 Petitioner argues that it was DHS9s intention 

with U.S. Citizenship and Immigration Services (<USCIS=). 

9



Petitioner9s 

It wasn9t until 

< =

Petitioner9s temporary parole

< =

Warrant of Arrest (<To: Any immigration officer authorized

of arrest for immigration violations=).

Respondent9s application of the expedited removal process against him under 8 U.S.C. § 



1225(b)(1)9s expedited removal process against him after 

n <entry =

an <arriving alien= within the meaning of 



Expedited removal was intended to allow immigration officers to <summarily return at ports of entry 

misrepresentation.= 

Expedited Removal Study, Evaluation of the General Accounting Office’s Second 

removal proceedings] or to remove individuals not seeking admission at the border, then it9s actions 

would bear no relationship to the statutory authority in section 1225(b).=

who cannot show <to the satisfaction of an immigration officer= that they have 

U.S. Dep’t of Homeland Sec., 

01720.pdf (<Rule=). 

<Guidance Regarding How to Exercise Enforcement Discretion,=



individuals9 parole should be terminated. Officers are 

who is <amenable to expedited removal but to whom expedited removal has not been applied.=

<arriving [noncitizens].=

dismissing court proceedings was to facilitate the <transfer of immigration proceedings for non

governed by § 1229(a), into expedited removal pursuant to §1225(b)(1).= 

(<The narrow 33 33

face, terminate his parole, and keep him in custody pending his deportation?=).



9 <

= < =

…<the only way to make sense of the statutory scheme Congress created is to 

see that parolees fall under neither [provision of Section 1225(b)(1)]= and that <[a]ny other result 

ordinary meaning of the statute's words=); 

(holding that noncitizens present in the United States without admission are <applicants for 

admission= under INA § 235(b)(2)(A), subject to mandatory detention, and that IJs lack authority to 



…

…

4 4

<

=

< 8

… =

<



<[n]umerous courts have rejected Respondents' interpretation of [Section 1225(b)(1)]=); 

< 8 9

=

8 9 <8 9 8 9

=

The words <arriving,= <arrival,= and <arrive= in § 1225 refer to a 

2025) (describing <arriving= as a process of coming to the United States, not <an interminable= label); 

Dep’t of Homeland Sec. v. Thuraissigiam 322 (2020) (treating an <applicant for 

admission= subject to expedited removal as a noncitizen apprehended just inside the border and still 

in the threshold process of entry). Therefore, an <arriving alien= is one who is in the process o

, 826 F.3d 100, 108 (2d Cir. 2016) (<If the meaning [of a statute] is plain, the 

inquiry ends there.=)

<

=



< =

DHS Unlawfully Dismissed Petitioner’s 

Office, had initial jurisdiction over Petitioner9s asylum application. Since USCIS ha

in Petitioner9s case. 

, titled <Approval, Denial, Referral, or Dismissal of Application,= also speaks 

<If 

refer, or dismiss the application, as follows.= 



interview. Petitioner9s case 

has a significant private interest in not being detained. One of the <most 

elemental of liberty interests= is to be free from detention. 

(2004). <Freedom from imprisonment

lies at the heart of the very liberty that [the Due Process Clause] protects.= 



4 4

aff’d sub nom

<the petitioner has a protected liberty interest in remaining out of custody.= 

<a protectable liberty interest in remaining out of custody on bond.= 

9

reates a risk of <erroneous 

9 =

In Petitioner9s case, like so many others who are arrested and detained 



Petitioner9s hearing did 

reflects the DHS9s determination by the government that he was not a danger to 

aff’d 

The Supreme Court has also recognized that <Habeas has traditionally been a means to secure 

release from unlawful detention.= 



Bondi, 2025 WL 2443453, at *5 (D. Minn. Aug. 25, 2025) (ordering petitioner's <release from custody 

detention=). 

that Petitioner9s arrest and detention were unlawful in that 

Petitioner9s 
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