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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

WISTIN ABRAHAM GALVAN LOPEZ
Case No. 1;25-cv-911
Petitioner,
PETITION FOR WRIT OF
V. HABEAS CORPUS
DONALD J. TRUMP, President of the United
States; PAMELA BONDI, Attorney

CGeneral of the United States; KRISTI NOEM,
United States Secretary of Homeland Security;
TODD M. LYONS, Acting Director, United States
Immigration and Customs Enforcement; MARY
DE ANDA YBARRA, El Paso Field Office
Director, Enforcement and Removal Operations,
United States Immigration and Customs
Enforcement; DORA CASTRO, Warden, Otero
County Processing Center; all named in their
official capacities,

Respondents,

N N L T T T e S S i S i

INTRODUCTION

1. Petitioner Wistin Abraham Galvan Lopez was detained by ICE agents in Rochester, New
York on March 24, 2024, Petitioner has no criminal history and was arrested as
“collateral” during an immigration enforcement operation targeting other individuals,

2. On August 12, 2025, an Immigration Judge (1J) granted Galvan Lopez’s request for
custody redetermination and ordered him to be released from custody after posting a

bond of $5,000.
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3. Even though a neutral adjudicator has determined that Galvan Lopez should be released
from detention, Respondents continue to detain him pursuant to the “automatic stay”
regulation at 8 C.E.R. § 1003.19(1)(2).

4. Under the “automatic stay” regulation, 8 C.F.R. § 1003.19(1)(2), if DHS disagrees with an
1J’s custody determination, DHS can file a boilerplate notice of intent to appeal that
automatically stays the IJ’s order. This means that the officials who failed to convince the
1J to keep Galvan Lopez detained can unilaterally block the 1I’s order and force continued
detention.

5, Petitioner’s loved ones attempted multiple times to post Petitioner’s bond, but each
request was denied,

6. As applied to this case, the government’s use of the automatic stay regulation is an
unconstitutional deprivation of due process and is wltra vires.

7. Petitioner is filing this Petition for Writ of Habeas Corpus under 28 U.8.C. § 2241, which
is the proper vehicle for challenging his unlawful detention.

8. Galvan Lopez respectfully requests that the Court find his detention unlawful and
unconstitutional and issue a Writ of Habeas Corpus pursuant to 28 U.S.C. § 2241
ordering Respondents to immediately release him from custody. In the alternative, he
respectfully requests that the Court order Respondents to show cause why this petition
should not be granted within three days.

CUSTODY

9, Galvan Lopez is currently in the custody of the Otero County Processing Center in

Chapparal, New Mexico. He is in the physical custody of Respondents and under the

direct control of Respondents and their agents.
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10.

1.

12,

13.

14.

15.

JURISDICTION AND VENUE
This Court has jurisdiction under 28 U.S.C. § 2241 and 28 U.S.C. § 1331.
Venue is proper in this District under 28 U.S.C. § 1391 and 28 U.S.C, § 2242 because
Galvan Lopez is confined in this District, at least one Respondent is in this District,
Galvan Lopez’s immediate physical custodian is in this District, and a substantial part of
the events giving rise to the claims in this action occurred in this district. See Tiump v.
J.G.G., 145 8. Ct. 1003, 1005-006 (2025) (per curiam) (“For core habeas petitions,
jurisdiction lies in only one district: the district of confinement” (internal quotation marks
and citation omitted)).

HABEAS CORPUS

A petitioner is entitled to habeas relief if he demonstrates that his detention violates the
United States Constitution or federal law. 28 U.S.C. § 2241.
Petitioner respectfully requests that the Court grant the petition for writ of habeas corpus
ot, in the alternative, order Respondents to show cause “forthwith,” unless the petitioner
is not entitled to relief, 28 U.S.C, § 2243,
If an order to show cause is issued, Respondents must file a return “within three days
unless for good cause additional time, not exceeding twenty days, is allowed.” Id.
Due to the nature of this proceeding, Petitioner asks this Court to expedite proceedings in
this case as necessary and practicable for justice. Allowing Respondents additional time
to respond is inappropriate in this case because Petitioner faces irreparable harm due to

the ongoing unlawful deprivation of his physical liberty.

PARTIES
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16.

17.

18,

19.

20.

21.

22,

23.

24,

Petitioner is a 22-year-old native and citizen of Guatemala. He is detained at the Otero
County Processing Center in Chaparral, New Mexico. Prior to being detained Petitioner
was living and working in the Rochester, New York area. Petitioner is the subject of a
Removal Proceeding based on based upon the charges of being present in the U.S.
without being "admitted or paroled, or who arrived in the [U.S.] at any time or place
other than as designated by the Attorney General" under INA § 212 (a)(6)(C)(ii), codified
at 8 U.S.C. § 1182 (a)(6)(C)(ii). Petitioner has been in civil immigration detention since
March 24, 2025,
Respondent Donald J. Trump is the President of the United States (“U.8.7).
Respondent Pamela Bondi is the U.S. Attorney General.
Respondent Kristi Noem is the U.S. Secretary of Homeland Security.
Respondent Todd M. Lyons is the Acting Director for U.S. Immigration and Customs
Enforcement.
Respondent Mary De Anda-Ybarra is the El Paso Field Office Director for U.S.
Immigration and Customs Enforcement,
Respondent Dora Castro is the Warden of the Otero County Processing Center. They have
immediate physical custody of Petitioner pursuant to an agreement with ICE to detain
noncitizens and is a legal custodian of Petitioner.
All respondents are named in their official capacities.

FACTUAL ALLEGATIONS
Galvan Lopez was detained on March 24, 2025 in Rochester, New York during an

immigration enforcement operation targeting another individual. Galvan Lopez was taken
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25.

26,

27,

28.

29.

30.

into custody even though he has no criminal history and was not a target of the
enforcement operation.

Galvan Lopez has lived in the United States since August 2019, primarily in the
Rochester, New York area. Prior to being detained, Galvan Lopez attended high school
and then worked primarily in construction. Galvan Lopez attended church and developed
close ties to the Rochester community.

On August 12, 2025, an 1J granted Galvan Lopez’s custody redetermination request. The
17 also found that he had jurisdiction to hear Galvan Lopez’s bond request because
Galvan Lopez was detained pursuant to 8 U.8.C. § 1226(a). The 1J then found that
Galvan Lopez was not a danger to the community nor a serious flight risk and granted
bond in the amount of $5,000.

The same day, ICE filed a Form EOIR-43, unilaterally staying the 1I’s order.

Congress has granted the Attorney General discretion to decide whether to detain or
release certain noncitizens pending a removal decision. See 8 U.S.C. § 1226(a). The
Attorney General has delegated that authority to 1Js. 8 C.F.R. §§ 1003.19, 1236.1. The
discretionary detention provision, 8 U.S.C. § 1226(a), applies only to noncitizens without
serious criminal convictions. It contrasts with the mandatory detention provision, 8
U.S.C. § 1226(c), which applies to noncitizens convicted of certain criminal offenses or
involved in terrorist activities and requires continued detention.

Because Galvan Lopez has no criminal record, he was arrested and detained under
Section 1226(a).

When a noncitizen is detained under Section 1226(a), DHS makes the initial custody

determination, but the detainee can request reconsideration by an IJ. In this case, DHS
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31.

32.

3.

34.

33

36.

initiaily detained Galvan Lopez without bond. Galvan Lopez then requested a bond
redetermination hearing in front of an 1I.

At the bond redetermination hearing on August 12, 2025, the IJ heard evidence and
argument from Galvan Lopez and the government. Galvan Lopez emphasized his strong

ties to the community and submitted multiple letters of support from family and friends.

DHS argucd that Galvan Lopez is subject to mandatory detention under a different

provision, 8 U.8.C.§ 1225(b)(2)(A), which governs the inspection process for noncitizen
“applicants for admission™—new arrivals to the country.

The 1J 1'ejectéd DHS’s argument that Galvan Lopez is subject to mandatory detention.
The 17 also made specific findings of fact that Galvan Lopez is not a danget or substantial
flight risk and ordered Galvan Lopez be released on bond. Galvan Lopez posted a $5,000
bond the next day.

Meanwhile, DHS filed a Form EOIR-43 “Notice of Intent to Appeal the Custody
Redetermination,” unilaterally triggering the automatic stay provision of 8 CF.R. §
1003.19(i)(2). Filing that form blocked the 1J’s order, at least for the pendency of the
appeal to the Board of Immigration Appeals (BIA).

In other words, DHS—the prosecutor—is not bound by the 1)°s determination. The
prosecutor disagreed with the LI’s decision and unilaterally ovetrode the order by filing a
simple Form EOIR-43.

Galvan Lopez now remains in custody in contravention of the 1I’s ordet.

DHS’s appeal to the BIA can take months. And as explained more fully below, even

resolution of the appeal may not immediately end the automatic stay.
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37.

38,

39.

40.

41,

The televant regulations provide two distinct mechanisms for staying an [J’s custody
order while the government appeals the decision: (1) discretionary stays from the BIA,
and (2) automatic stays like the one used here.

Under the first mechanism—discretionary stay—DHS files a motion and must persuade
the BIA that a stay is warranted. 8 C.ER. § 1003.19()(1). The BIA serves as a neutral
adjudicator and weighs the merits of DHS’s position. The BIA ultimately makes the
decision about whether to grant the stay. DHS could have used that mechanism in this
case but did not.

Instead, DHS used the second mechanism: the automatic stay. This mechanism involves
no neutral adjudicator considering the merits. Rather, it allows the prosecutor—who lost
before the 1J—to unilaterally stay the 1J’s decision.

Regulations provide that DHS’s automatic stay will Iapse in 90 days absent a BIA
decision on the appeal. 8 C.F.R. § 100.36(c)(4). But there are multiple avenues for
extension. For example, if the BIA does not issue a decision in the 90-day window, DHS
can then seek an additional discretionary stay from the BIA. 8 CF.R. § 1003.6(c)(5). The
automatic stay remains in effect for another 30 days while the BIA decidc.s whether to
grant a discretionary stay. Id.

Likewise, even if the BIA rules in favor of Galvan Lopez on appeal and authorizes his
release on bond, that release is automatically stayed for five more business days to give
DHS a chance to refer the case to the Attorney General. 8 C.E.R. § 1003.6(d). Then, if
DHS refers the case to the Attorney General, the automatic stay is extended for another

15 days. Id, The Attorney General may then stay release for the pendency of the case. Id.
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42.

43,

44,

43.

46.

47.

There is no prescribed time limit for final resofution of the custody determination,
meaning an individual may remain in detention indefinitely.
Galvan Lopez has no way of knowing how long this automatic stay will last and has no
opportunity to challenge the stay. In practice, the automatic stay regulation renders the
1J’s custody decisions ineffectual; If DHS disagrees with a custody decision, it can keep
Galvan Lopez detained for a minimum of 90 days, without a truly discernable end point.
Meanwhile, Galvan Lopez is in custody, and his conditions of confinement are
indistinguishable from criminal incarceration, He has been in civil detention for almost
six months.
CLAIMS FOR RELIEF
FIRST CAUSE OF ACTION
Violation of Fifth Amendment — Substantive Due Process
Galvan Lopez realleges and incorporates herein the allegations contained in the preceding
paragraphs of the petition as if fully set forth herein.
The U.S. Constitution estabfishes the right to due proéess for all persons within the
United States, including noncitizens, whether their presence here is lawful or unlawful.
Substantive due process asks whether a person’s life, libetty, or propetty is deprived
without sufficient purpose. There is no question that Galvan Lopez has been deprived of
his liberty.
The government’s continued detention of Galvan Lopez is not supported by any special
interest or compelling justification that outweighs his liberty interest. The application of
the automatic stay violates Galvan Lopez’s substantive due process rights.

SECOND CAUSE OF ACTION
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48.

49,

50.

51

52.

53.

Violation of Fifth Amendment — Procedural Due Process

Galvan Lopez realleges and incorporates herein the allegations contained in the preceding
paragraphs of the petition as if fully set forth herein.
Due process requires the opportunity to be heard at meaningful time and in a meaningful
manner. Galvan Lopez has not received that opportunity here.
Galvan Lopez’s liberty interest and the risk of erroneous deprivation far outweigh the
government’s interest in continued detention, There is also an alternative process
available that allows the government to request a stay from the BIA. The automatic stay
violates Galvan Lopez’s procedural due process rights.

THIRD CAUSE OF ACTION

Ultra Vires Regulation

Galvan Lopez realleges and incorporates herein the allegations contained in the preceding
paragraphs of the petition as if fully set forth herein.
Congress gave the Attorney General authority to detain or release noncitizens, pending
their removal proceedings. The Attorney General has delegated that authority to 1Js.
The automatic stay regulation, 8 C.F.R. § 1003.19(i}2), purports to give DHS the
authority to unilaterally override the 1)’s decision. It is unlawful and ultra vires.

PRAYER FOR RELIEF

Wherefore, Petitioner respectfuily requests this Court to grant the following:

1)
2)

Assume jurisdiction over this matter;
Issue a Writ of Habeas Cotpus ordering the immediate release of Petitioner pending these

proceedings pursuant to the Court’s inherent power;
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3) In the alternative, issue an Order to Show Cause ordering Respondents to show cause
why this Petition should not be granted within three days.

4) If Petitioner is not immediately released, order Respondents not to transfer Petitioner out
of this District during the pendency of these proceedings, to preserve jurisdiction;

5) Declare that Petitioner’s detention violates the Due Process Clause of the Fifth
Amendment and is ulfra vires;

6) Award Petitioner Reasonable attorney’s fees and costs;

7) Grant any further relief this Court deems just and proper.

Dated: September 19, 2025

/8/ Scott D, Weaver

Scott D. Weaver, Esq.

Texas Bar No. 24106556

Law Office of Scott D, Weaver
150 Washington Ave., Ste. 201
Santa Fe, NM 87501
505-218-7265
scott@weaverimmigration.com
Counsel for Petitioner

Verification Pursuant to 28 U.S.C, § 2242

The undersigned counsel submit this verification on behalf of the Petitioner. Undersigned counsel
has discussed with Petitioner the events described in this Petition for Writ of Habeas Corpus and
Complaint and, on the basis of those discussions, verify that the statements in the Petition are true
and correct to the best of nty knowledge.

Dated: September 19, 2025

/s/ Seott D, Weaver
Scott D. Weaver, Esq.
Attorney for Petitioner
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1. Defendants:

All Defendants named in their official capacities.

DORA CASTRO, Warden, Otero County Processing Center;

MARY DE ANDA YBARRA, El Paso Field Office Director, Enforcement and Removal
Operations, United States Immigration and Customs Enforcement;

TODD M. LYONS, Acting Director, United States Immigrations and Customs Enforcement;
KRISTI NOEM, United States Secretary of Homeland Security;

PAMELA BONDI, Attorney General of the United States,

DONALD J, TRUMP, President of the United States.
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