Case 1:25-cv-00900-JLS Document 3-1

Filed 09/23/25 Page 1 of 12

UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF NEW YORK

Lazaro Ezequiel AJCAC CULAY,
Petitioner,
V.

JOHN DOE, Facility Director, Buffalo Federal
Detention Facility;
TODD LYONS,
Acting Director U.S. Immigrations and Customs
Enforcement;
KRISTI NOEM, U.S. Secretary
of Homeland Security;
PAMELA BONDI,
U.S. Attorney General; and
JANE DOE, Director of Executive Office for
Immigration Review;
Respondents.
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INTRO

1. Petitioner Lazaro Ezequiel Ajcac Culay hereby seeks a writ of habeas corpus releasing

him immediately from detention, or in the alternative, directing that he be provided with

Case No. 1:25-cv-900

PETITION FOR WRIT OF
HABEAS CORPUS

a bond hearing before an Immigration Judge forthwith.

2. Petitioner is a citizen of Guatemala, who has been physically present in the U.S. since
2021, when he arrived as an unaccompanied minor. Petitioner was then placed into the
Unaccompanied Children (UC) Program run by the Office of Refugee Resettlement

(ORR) within the U.S. Department of Health and Human Services (HHS), and released to

the custody of his relative.
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After guardianship proceedings in Family Court, Petitioner filed an I-360 petition with
USCIS seeking Special Immigrant Juvenile Status (“SIJS”). That petition was approved
on June 15, 2023, and Petitioner was granted deferred action.

Deferred action, as defined on the 1-360 approval notice, “is an act of administrative
convenience to the government which gives some cases lower priority for removal from
the United Staes for a specified period of time.” Pursuant to 8 CFR 274a/12(c)(14),
noncitizens with deferred action are permitted to apply for employment authorization.
On September 17, 2025, a termination notice was issued for Petitioner’s deferred action.
That notice has yet been received.

Petitioner was able to seek administrative closure of his immigration proceedings based
on the approved SIJS petition. The Immigration Judge granted administrative closure on
November 30, 2023. As of the date of filing, the case has not been reopened.

Petitioner’s arrest, on September 16, 2025, took place in Burlington, Massachusetts, on
his way to his job, for no reason and without any cause.

An earlier Petition for a writ of habeas corpus was filed on the date of his arrest, September
16, 2025. Lazaro Ezequiel Ajcac Culay v. Antone Moniz Et. Al., 1:25-cv-12611-AK,
(D. Mass. 2025). An order was issued on September 17, 2025 (ECF No. 5), enjoining the
government from deporting Petitioner, and requiring written notice and explaination of
any intent by the government to transfer Petitioner for another judicial district.

However, before that habeas petition had been docketed, Petitioner was transferred to the

Buffalo Federal Detention Facility in Batavia, NY.
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10. Mr. Ajcac Culay now brings this Petition for a writ of habeas corpus, seeking orders:
granting him a bond hearing, and enjoining his removal out of this district while this case
remains pending.

JURISDICTION

11. This action arises under the U.S. Constitution and the Immigration and Nationality Act,
at 8 U.S.C. §1101 et seq. This court has habeas corpus jurisdiction pursuant to 5 U.S.C.
§703, 28 U.S.C. §2241 et seq., and Article I, §9, clause 2 of the United States Constitution
(suspension clause).

12. Petitioner is in custody under color of the authority of the U.S., in violation of the
constitution and laws of the U.S.

13. The INA, at 8 U.S.C. § 1152(b)(9), providing that “judicial review of all questions of law
and fact, including interpretation and application of constitutional and statutory
provisions, arising from any action taken or proceeding brought to remove an alien from
the United States ... shall be available only in judicial review of a final order under this
section.”, does not preclude Article III habeas jurisdiction “over challenges to detention.”

VENUE

14. Venue is proper in this Court, pursuant to 28 U.S.C. § 1391(e), because Petitioner is
physically detained in this District and Respondents’ principal place of business is in this
district.

PARTIES
15. Petitioner Lazaro Ezequiel Ajcac Culay is a citizen of Guatemala, who has resided

continually in the U.S. since 2021. His removal proceedings were administratively closed
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on November 30, 2023, and remain closed. He was arrested on September 16, 2025, and
is currently detained at the Buffalo Federal Detention Facility in Batavia, NY.

John Doe is the facility director at the Buffalo Federal Detention Facility, and is
Petitioner’s immediate custodian.

Todd Lyons is the acting director of U.S. Immigration and Customs Enforcement, and is
sued in his official capacity. ICE oversees the enforcement of the immigration laws and
is responsible for, inter alia, decisions regarding the detention of non-citizens inside the
US, including those regarding Mr. Ajcac Culay.

Kristi Noem is Secretary of the Department of Homeland Security of the United States,
an agency of the US government, responsible for administration and enforcement of the
nations’ immigration laws.

Pamela Bondi is the United States Attorney General, who is responsible for the actions of
the US Department of Justice, including its sub-agency the Executive Office for
Immigration Review, of which the US Immigration Courts are a part.

Jane Doe is director of the Executive Office for Immigration Review (“EOIR”), an agency
within the Department of Justice, which administers the Immigration Courts and the Board

of Immigration Appeals.

EXHAUSTION OF ADMINISTRATIVE REMEDIES

Z1.

Mr. Ajcac Culay has no administrative remedies to exhaust. While he has not requested a
bond hearing, requesting such a hearing would be futile in light of the recent Board of
Immigration Appeals (“BIA”) decision in Matter of Yajure Hurtado, 29 I&N Dec. 216

(BIA 2025). In that case the BIA issued a decision which interpreted the detention
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provisions of the INA to preclude the right to a bond hearing for most noncitizens who,

like Petitioner, entered the U.S. without inspection.

22. Further, there are no exhaustion requirements with regard to the claim of unlawful

detention, and exhaustion is only required when specifically mandated by Congress.

RELEVANT LAW

23. 8 U.S.C. § 1226 governs the detention of non-citizens pending removal proceedings. §

FACTS

1226(a) authorizes the arrest, detention, and release on a bond or conditional parole of a
non-citizen pending a decision on whether they are to be removed from the United States.
§ 1186(b) authorizes the revocation of a bond or parole granted under § 1226(a). §
1186(c), known as the “mandatory detention” statute, renders ineligible for bond pending
removal proceedings several classes of non-citizens, including, at § 1226(c)(1)(D), any

non-citizen who is deportable under 8 U.S.C. § 1227(a)(4)(B).

24. Petitioner is a native and citizen of Guatemala, who has been living in the U.S. for the last

25.

several years. He has never been arrested or charged with any crime.

After entering the U.S. in 2021, as an unaccompanied minor, Petitioner was placed into
the custody of the Office of Refugee Resettlement (ORR), a division of DHS which nis,
inter alia, responsible for the care and custody of unaccompanied minor non-citizens. He
was released from ORR and placed in removal proceedings in Immigration Court. In June
2023, USCIS granted him Special Immigrant Juvenile Status, which will allow him apply
for permanent residence in the future, once a visa number becomes available. In the

meantime, because there is no visa number available, USCIS granted him “deferred
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action”, a form of status which protects him against deportation, and entitles him to
employment authorization.

In November 2023, based on his SIJS approval and granted deferred action, the
Immigration Court “administratively closed” Petitioner’s removal proceedings.

On September 16, 2025, Respondent ICE detained Petitioner, for no reason and without
any cause, and on September 17, purported to terminate his grant of deferred action.

On September 16, 2025, Petitioner filed a petition for a writ of habeas corpus in the US
District Court for the District of Massachusetts, Lazaro Ezequiel Ajcac Culay v. Antone
Moniz Et. Al., 1:25-cv-12611-AK. An order was issued in that case on September 17,
2025 (ECF No. 5), enjoining the government from deporting Petitioner, and requiring
written notice and explaination of any intent by the government to transfer Petitioner for
another judicial district.

However, before that habeas petition had been docketed, Petitioner was transferred to the
Buffalo Federal Detention Facility in Batavia, NY.

On information and belief, Petitioner is currently being held in ICE’s custody in the
Buffalo Federal Detention Facility in Batavia, NY.

Petitioner is subject to detention, if at all, under 8 U.S.C. § 1226(a).

As a person detained under 8 U.S.C. § 1226(a), Petitioner must, upon his request, receive
a custody redetermination hearing before an immigration judge (colloquially called a
“pond hearing”) with strong procedural protections. See Hernandez-Lara v. Lyons, 10
F.4th 19, 41 (1st Cir. 2021); 8 C.F.R. 236.1(d) & 1003.19(a)-(f).

Petitioner requests such a bond hearing.
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Two recent Board of Immigration Appeals decision preclude Immigration Judges from
providing bond hearings to non-citizens who are alleged to have entered the US without
inspection, Matter of Q Li, 29 1 & N Dec. 66 (BIA 2025) and Matter of Yajure Hurtado,
29 I&N Dec. 216 (BIA 2025).
The responsible administrative agency has therefore predetermined that Petitioner will be
denied a bond hearing.
Petitioner is being irreparably harmed by his ongoing unlawful detention without a bond
hearing.
This Court has subject matter jurisdiction under 28 U.S.C. § 2241 (habeas corpus) and 28
U.S.C. § 1331 (federal question).

CLAIMS FOR RELIEF

COUNT ONE
Violation of 8 U.S.C. 1226(a) and Associated Regulations

Petitioner may be detained, if at all, pursuant to 8 U.S.C. § 1226(a).
Under § 1226(a) and its associated regulations, Petitioner is entitled to a bond hearing.
See 8 C.F.R. 236.1(d) & 1003.19(a)-(f).
Petitioner has not been, and will not be, provided with a bond hearing as required by law.
Petitioner’s continuing detention is therefore unlawful.
COUNT TWO
Violation of Fifth Amendment Right to Due Process
(Failure to Provide Bond Hearing Under 8 U.S.C. § 1226(a))
Because Petitioner is a person arrested inside the United States and is subject to detention,

if at all, under 8 U.S.C. § 1226(a), the Due Process Clause of the Fifth Amendment to the

United States Constitution requires that Petitioner receive a bond hearing with strong



43.

44.

45.

46.

47.

48.

Case 1:25-cv-00900-JLS Document 3-1  Filed 09/23/25 Page 8 of 12

procedural protections. See Hernandez-Lara, 10 F .4th at 41; Doe, 11 F.4th at 2; Brito, 22
F.4th at 256-57.
Petitioner has not been, and will not be, provided with a bond hearing as required by law.
Petitioner’s continuing detention is therefore unlawful.
COUNT THREE
Violation of Fifth Amendment Right to Due Process
(Failure to Provide an Individualized Hearing for Domestic Civil Detention)
“In our society liberty is the norm, and detention prior to trial or without trial is the
carefully limited exception.” United States v. Salerno, 481 U.S. 739, 755 (1987).
The Fifth Amendment’s Due Process Clause specifically forbids the Government to
“deprive[]” any “person . . . of . . . liberty . . . without due process of law.” U.S. CONST.
amend. V.
“[T]he Due Process Clause applies to all ‘persons’ within the United States, including
aliens, whether their presence is lawful, unlawful, temporary, or permanent.” Zadvydas
v. Davis, 533 U.S. 678, 693 (2001); Department of Homeland Security v. Thuraissigiam,
591 U.S. 103, 139-40 (2020) (holding noncitizens due process rights were limited where
the person was not residing in the United States, but rather had been arrested 25 yards into
U.S. territory, apparently moments after he crossed the border while he was still “on the
threshold”).
Petitioner was previously released from DHS custody, and fully complied with any terms
of his release. He therefore has a protected liberty interest in his continued freedom from
detention. Respondents’ revocation of his release from custody, without any opportunity

for a pre- revocation hearing, or any notice, violates his right to due process under the

Fifth Amendment.
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Petitioner was also previously granted deferred action, which granted him protection
against deportation and also granted him employment authorization. Petitioner therefore
had a protected liberty interest in those benefits. Respondents’ revocation of these
benefits, without any justification or prior notice to Petitioner, also violates his rights
under the Due Process clause of the Fifth Amendment.
COUNT FOUR
Violation of Fifth Amendment Right to Due Process
(Substantive Due Process)
Pre-removal immigration detention is only authorized during the pendency of removal
proceedings, 8 USC § 1226(a), and must bear a “reasonable relation” to the purposes of
immigration detention (i.e., the prevention of flight and danger to the community during
the pendency of removal proceedings) and not be impermissibly punitive.
Petitioner’s removal proceedings were administratively closed in November 2023, and
as of filing, have not been recalendared. Therefore, there is no basis for Petitioner’s
detention.
Petitioner’s detention is therefore unlawful, regardless of what statute might apply to
purportedly authorize such detention.

PRAYER FOR RELIEF

Wherefore, Petitioner respectfully requests this Court to grant the following:

(1) Assume jurisdiction over this matter;

(2) Order that Petitioner shall not be transferred outside the Western District of New York;

(3) Issue an Order to Show Cause ordering Respondents to show cause why this Petition

should not be granted;

(4) Declare that Petitioner’s detention is unlawful;
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(5) Issue a Writ of Habeas Corpus ordering Respondents to release Petitioner immediately, or,
in the alternative, provide Petitioner with a bond hearing and order Petitioner’s release on
conditions the Court deems just and proper.

(6) Award Petitioner his reasonable litigation costs and attorney’s fees pursuant to the Equal
Access to Justice Act, 28 U.S.C. § 2412.

(7) Grant any further relief this Court deems just and proper.

Dated: New York, New
September 18, 2025

[s/ Paul O’Dwyer

Paul O’Dwyer

Law Office of Paul O’Dwyer, P.C.
134 West 26 Street, Suite 902
New York NY 10001

(646) 230-7444
paul.odwyer@paulodwyerlaw.com

10
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