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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 1:25-cv-61845-RS
MARIO RODRIGUEZ IZQUIERDO,
Petitioner,
V.
GARRETT RIPA,
Miami Field Office,
U.S. Immigration and Customs Enforcement, et

al.

Respondents.
/

PETITIONER’S MOTION FOR EXPEDITED CONSIDERATION, ORDER TO SHOW
CAUSE, AND STAY OF REMOVAL

The petitioner, Mario Rodriguez Izquierdo, remains in civil immigration detention after

ICE unilaterally prevented the implementation of a bond order issued by an immigration judge on

July 18, 2025. [ECF No. 5-7]. As such, the petitioner, by and through the undersigned, moves the
Court to issue an ex parte order to show cause:

(1) requiring the respondents to file a return to demonstrate the “true cause of the [petitioner’s]

detention,” 28 U. S. C. § 2243, “within three days,” id., of service on an expedited basis,

' The habeas show cause procedure is designed to function ex parte. See Order to Show
Cause, Campbell v. Wolf, No. 20-CV-20768-WILLIAMS, 2020 WL 2109933, at *1 (S.D. Fla. Feb.
26, 2020) (**Counsel for Respondent shall immediately notify the Court upon receipt of this Order
of the name of the Assistant United States Attorney to whom the case is assigned.”) (emphasis
omitted); Limited Order to Show Cause (D.E. 29), Robinson v. State of Fla., 1:18-cv-23821-FAM
(S.D. Fla. Aug. 20, 2019) (ordering, inter alia, respondent to give notice of *‘the name and address
of the attorney within the Office of the Attorney General to whom the case has been assigned”)
(respondent’s appearance filed on Aug. 27,2019 (D.E. 31)); Bundy v. Wainwright, 808 F. 2d 1410,
1415 (CA11 1987) (“If the writ is neither granted nor the petition dismissed for facial insufficiency.
the court must issue a show cause order.”).
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and allowing the petitioner to file a traverse within the same period of time:

(2) requiring the respondents to produce a copy of the full record in expedited removal pro-
ceedings, and all other records bearing upon the “true cause of the [petitioner’s] detention,”
28 U.S. C. § 2243, in support of their return; and

(3) order that the respondents produce the petitioner’s body for the Court to take custody over
the petitioner while it decides his case.’

Argument

L. Sitting in habeas, the Court may proceed via a summary show cause procedure
notwithstanding the Rules of Civil Procedure.

The Federal Rules of Civil Procedure expressly contemplate that they only “apply to pro-
ceedings for habeas corpus . . . to the extent that the practice in those proceedings” “is not specified
in a federal statute.” Fed. R. Civ. P. 81(a)(4)(A): U. S. ex rel. Goldsby v. Harpole, 249 F.2d 417,
421 (CA5 1957) (“The Federal Rules of Civil Procedure have no application, other than by anal-
ogy, to habeas corpus proceedings unless by express statutory requirement.”) (citations omitted)
(precedential under Bonner v. City of Prichard, Ala., 661 F. 2d 1206, 1207 (CA11 1981)). The

practice in § 2241 habeas proceedings is governed by the provisions of chapter 153 of title 28 of

% See Order (D.E. 11), Fernandez-Espinsosa v. Field Ofc. Dir., 0:21-cv-61229-WPD (S.D. Fla.
July 7, 2021) (“The Government shall secure whatever writs or orders necessary to ensure the
Petitioner’s presence at the hearing.”) (emphasis omitted); see also 28 U. S. C. § 2243 (“Unless the
application for the writ and the return present only issues of law the person to whom the writ is
directed shall be required to produce at the hearing the body of the person detained.”); United
States v. Wong, 108 F. 376, 376 (CAS 1901) (“On the same day, Hon. Aleck Boarman, judge,
sitting as United States circuit judge for the Western district of Texas, at El Paso, issued a writ of
habeas corpus to the marshal, commanding that he produce the body of the petitioner before him
in open court on the following day, and show cause for such custody.™) (immigration case); Wales
v. Whitney, 114 U.S. 564, 574 (1885) (“All these provisions contemplate a proceeding against
some person who has the immediate custody of the party detained, with the power to produce the
body of such party before the court or judge, that he may be liberated if no sufficient reason is
shown to the contrary.™)

(R ]
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the U. S. Code, and by federal case law.

“In a habeas corpus proceeding the court sits as a court of law to determine ‘in a summary
way’ whether the petitioner is unlawfully restrained of his liberty.” Overholser v. Treibly, 147
F.2d 705, 708 (CADC 1945) (footnotes and citations omitted): accord Walker v. Johnston, 312
U.S. 275, 283-84 (1941) (“The court or judge *shall proceed in a summary way to determine the
facts of the case, by hearing the testimony and arguments, and thereupon to dispose of the party as
law and justice require.” ”) (citation omitted). Given this summary nature, 28 U. S. C. § 1657(a)
provides that “court[s] shall expedite the consideration of any action brought under chapter 153 .

. of this title.”

The petitioner is secking a general writ of habeas corpus under 28 U. S. C. § 2241, as op-
posed to one filed under § 2254, or § 2255.  As per § 2243, when a court “entertain[s] an appli-
cation for a writ of habeas corpus,” it “shall forthwith award the writ or issue an order directing
the respondent to show cause why the writ should not be granted.”® “The person to whom the
writ or order is directed shall make a return certifying the true cause of the detention.” § 2243.

“The writ, or order to show cause . . . shall be returned within three days unless for good
cause additional time, not exceeding twenty days, is allowed.”  § 2243. “Granted that dispatch 1s
the keynote in all phases of habeas corpus and that the statutory limitation of time is clearly di-
rected to that end,” it is still true that the “court possesse[s] th[e] inherent power” to “gran(t] re-
spondent additional time.”  Wallace v. Heinze, 351 F.2d 39, 40 (CA9 1965); see e.g., Frick v.
Quinlin, 631 F.2d 37, 40 (CAS5 1980) (holding that the “district court was free to either consider

or disregard the response” of the respondent where the “government did not respond until thirty-

* “[U]nless it appears from the application that the applicant or person detained is not entitled
thereto.” §2243.
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five days had passed™ after “the magistrate ordered the United States to show cause within thirty
days why the writ should not be granted™) (footnote and citations omitted).

In response, a petitioner may “traverse[]” “[t]he allegation of a return to the writ of habeas
corpus or of an answer to an order to show cause,” § 2248, and may “deny any of the facts set forth
in the return or allege any other material facts” and file “suggestions made against” the return,
§2243.  Once fully briefed, a “convenient” “practice has long been followed” where “the petition
and traverse are treated, as [the Supreme Court] think[s] they should be, as together constituting
the application for the writ, and the return to the rule as setting up the facts thought to warrant its
denial.”  Walker, 312 U. S, at 284.  “[O]n the facts admitted, it may appear that, as matter of
law, the prisoner is entitled to the writ and to a discharge.” /d.; accord Tijerina v. Thornburgh,
884 F.2d 861, 866 (CAS5 1989) (“Where the petitioner raises only questions of law, or questions
regarding the legal implications of undisputed facts, a hearing becomes duplicative and unneces-
sary.”)

But, “if the petition, the return, and the traverse raise substantial issues of fact it is the
petitioner’s right to have those issues heard and determined in the manner the statute prescribes.”
Walker, 312 U.S., at 286; see also Stewart v. Overholser, 186 F.2d 339, 342 (CADC 1950)
(“[T]he denial by an answer or return of factual allegations set forth in a petition for the writ would
not require a traverse to raise the issue.”); Walton v. Hill, 652 F. Supp. 2d 1148, 1171 (D. Or.
2009) (same); Whitehead v. Richardson, 580 F. Supp. 44, 46 n. 3 (N.D. Ind. 1984) (same).

In such cases, “documentary evidence” “shall be admissible in evidence.” 28 U.S.C.
§2247.  *“[E]vidence may be taken orally or by deposition, or, in the discretion of the judge, by
affidavit.”  §2246. “Ifaffidavits are admitted any party shall have the right to propound written

interrogatories to the affiants, or to file answering affidavits.” /d. Further, “the power of
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inquiry on federal habeas corpus is plenary.”  Harris v. Nelson, 394 U. S. 286, 292 (1969) (punc-
tuation and citation omitted).

But “the Federal Rules’ discovery rules do not apply completely and automatically” to
habeas proceedings, as those rules are “ill-suited to the special problems and character of such
proceedings™ because “their literal application would be to invoke a procedure which is circuitous,
burdensome, and time consuming.” /d., at 296-98. For example, with regard to “Rule 26(b),”
its “broad-ranging preliminary inquiry is neither necessary nor appropriate in the context of a ha-
beas corpus proceeding.”  Id., at 297.

Rather, “a district court may, in an appropriate case, arrange for procedures which will
allow development, for purposes of the hearing, of the facts relevant to disposition of a habeas
corpus petition.”  /d., at 298. “[I]f the court concludes that the petitioner 1s entitled to an evi-

LR TS

dentiary hearing,” “it shall order one to be held promptly,” using the statutes’ “[f]lexible provision
... for taking evidence,” and may do so by “fashion[ing] appropriate modes of procedure, by
analogy to existing rules or otherwise in conformity with judicial usage.” /d., at 299; id., at 300
(“[1]n exercising this power, the court may utilize familiar procedures, as appropriate, whether
these are found in the civil or criminal rules or elsewhere in the ‘usages and principles of law.’ ™)
(footnote omitted). Thus, on a case-by-case basis “where specific allegations before the court
show reason,” the “courts in the exercise of their discretion” may “require discovery when essential
to render a habeas corpus proceeding effective.”  /d.. at 300 & 300 n. 7.
I1. The Court should order the respondent to show cause within three days and to
produce documents showing the true cause of the petitioner’s continued detention,
with leave for the petitioner to file a traverse within an equal time period.

1. To begin with, the petitioner moves the Court to treat his amended petition (ECF No.

5) as his opening brief for summary disposition of his application for a writ of habeas corpus.  See
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Walker, 312 U.S., at 284. In his amended petition, the petitioner explains how he is being held
pursuant to belated and illegal expedited removal process. [ECF No. 4.] The petitioner argues that
Respondents have no authority to arrest and detain Petitioner pursuant to the expedited removal
provisions of 8 USC §1225 because he has been present in the United States for more than two
years and the statutorily required inadmissibility determination never issued. He is also exempt
from expedited removal as a parolec as a matter of law.

Based upon the above, the petitioner asks the Court grant him a writ of habeas corpus
ordering that he be immediately released from the respondent’s custody and cessation of any ef-
forts to proceed with removal. As the petitioner’s claims are already set forth in his habeas petition,
and in light of the statutory requirement for expedited treatment of habeas petitions, 28 U. S. C.
§ 1657(a), the petitioner moves the Court to order the respondent to show cause via the submission
of a return within three days, see 28 U.S. C. § 2243, of the Court’s order. ~ And, the petitioner in
turn moves the Court to grant him leave to file a traverse to the respondents’ return within a time
cqual to the time given to the respondents to file their return.

With respect to the respondent’s need to show cause why the petitioner should not be re-
leased, and to show “the true cause of the [petitioner’s] detention,” 28 U. S. C. § 2243, the peti-
tioner moves the Court to order the production of evidence. Specifically, this includes the full
record of any expedited removal proceedings instituted against him and all other records bearing
upon the “true cause of the [petitioner’s] detention,” 28 U. S. C. § 2243.

II.  Under the All Writs Act, this Court should stay Petitioner’s removal and prevent
his transfer outside of the Southern District of Florida.

The All Writs Act permits courts to “issue all writs necessary or appropriate in aid of their

respective jurisdictions and agreeable to the usages and principles of law.” 28 U.S.C. § 1651(a).
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Further, the Supreme Court recognizes “a limited judicial power to preserve the court’s jurisdiction
or maintain the status quo by injunction pending review of an agency’s action through the pre-
scribed statutory channels.” F.T.C. v. Dean Foods Co., 384 U.S. 597. 604 (1966) (citing cases).

An All Writs Act injunction is warranted here because it is necessary to ensure that the
Court can retain jurisdiction over the plaintiff’s cause of action. “There are at least three different
types of injunctions a federal court may issue.” Klay v. United Healthgroup, Inc., 376 F. 3d 1092,
1097 (CAT1 2004). “The first is a “traditional” injunction, which may be issued as either an interim
or permanent remedy for certain breaches of common law, statutory, or constitutional rights.” /d.
(footnote omitted). “The requirements for a traditional injunction are well-known,” being the nor-
mal four-factor test that courts apply, and it also required that “any motion or suit for a traditional
injunction must be predicated upon a cause of action.” /d. But that is not true of all the different
types of injunctions that a federal court may issue. For example, some injunctions are “not a tra-
ditional injunction, and could not be justified as such, [where] the plaintiffs had no cause of action
against the defendants upon which the injunction was based.” /d.. at 1098.

That point is important for jurisdictional purposes as will be discussed later. As relevant to
this motion: The final type of injunction is an injunction under 28 U.S.C. § 1651(a), the All Writs
Act, which states, “The Supreme Court and all courts established by Act of Congress may issue
all writs necessary or appropriate in aid of their respective jurisdictions and agreeable to the usages
and principles of law.” The Act does not create any substantive federal Jurisdiction. See Britting-
hamv. Comm'r, 451 F.2d 315, 317 (5th Cir.1971) (“It is scttled that ... the All Writs Act, by itself,
creates no jurisdiction in the district courts. It empowers them only to issue writs in aid of juris-
diction previously acquired on some other independent ground.”). Instead, it is a codification of

the federal courts’ traditional, inherent power to protect the jurisdiction they already have, derived
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from some other source. See Procup v. Strickland, 792 F.2d 1069, 1074 (11th Cir.1986) (en banc)
(“Federal courts have both the inherent power and the constitutional obligation to protect their
jurisdiction from conduct which impairs their ability to carry out Article 111 functions.”).

In allowing courts to protect their “respective jurisdictions,” the Act allows them to safe-
guard not only ongoing proceedings,. .. but potential future proceedings,. .. as well as already-
1ssued orders and judgments.... See Wesch v. Folsom, 6 F.3d 1465, 1470 (11th Cir.1993) (*“In ad-
dition, courts hold that despite its express language referring to ‘aid ... of jurisdiction,” the All-
Writs Act empowers federal courts to issue injunctions to protect or effectuate their judgments.”).
Id., at 1099100 (emphasis added) (footnotes omitted).

A “court may grant a writ under this act whenever it is ‘calculated in [the court’s] sound
judgment to achieve the ends of justice entrusted to it,” and not only when it is * “necessary” in the
sense that the court could not otherwise physically discharge its . .. duties.”” Klav, 376 F. 3d, at
1100 (citation omitted). “Such writs may be directed to not only the immediate parties to a pro-
ceeding, but to *persons who, though not parties to the original action or engaged in wrongdoing,
are in a position to frustrate the implementation of a court order or the proper administration of
justice, and . . . even those who have not taken any affirmative action to hinder justice.” ” /d. (cita-
tion omitted).

“Whereas traditional injunctions are predicated upon some cause of action, an All Writs
Act injunction is predicated upon some other matter upon which a district court has jurisdiction.”
Id. “Thus, while a party must ‘state a claim’ to obtain a ‘traditional” injunction, there is no such
requirement to obtain an All Writs Act injunction—it must simply point to some ongoing proceed-
ing, or some past order or judgment, the integrity of which is being threatened by someone else’s

action or behavior.” /d. (emphasis added). “The requirements for a traditional injunction do not
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apply to injunctions under the All Writs Act because a court’s traditional power to protect its ju-
risdiction, codified by the Act, is grounded in entirely separate concerns.” Id., at 110001 (foot-
notes omitted) (citations omitted).

Based on information and belief, the plaintiff is at risk of removal prior to the implemen-
tation of his bond order and in spite of the fact that he submitted a form 1-589 Application for
Asylum, Withholding of Removal, and for protection under the Convention Against Torture. See

Exh. A, Petitioner’s 1-589 Notice.

If deported, the plaintiff’s cause of action challenging his continued detention in South
Florida may make the status quo ex ante impossible to restore. See AARP V. Trump, 605 U.S.
(2025) (citing Abrego Garcia v. Noem, No. 25-cv-951 (D.Md.), ECF Docs. 74,77) (*“The govern-
ment has represented elsewhere that it is unable to provide for the return of an individual deported
in error to El Salvador.”) Federal courts have power to issue injunctive relief to prevent irreparable
harm and to preserve jurisdiction. See id, (citing 28 U.S.C. §1651(a)).

In fact, the Court has “the constitutional obligation to protect [its] jurisdiction from conduct
which impairs their ability to carry out Article 11 functions.” Klay at 1097 (CA11 2004). (quoting
Procup, 792 F. 2d, at 1074). The Supreme Court has reiterated that federal courts have jurisdiction
“to preserve jurisdiction™ in cases involving imminent removal. A.A.RP v. Trump, 605 U.S.
__(2025). Petitioner also moves the Court enter an order preventing his transfer outside of the
District of South Florida to ensure Petitioner is able to participate in the adjudication of his claim
for habeas relief, including participation in court proceedings and access to legal counsel during
the pendency of his case.

IV.  Petitioner requests oral argument and an opportunity to supplement the record

Following briefing, the petitioner requests a hearing on the matter. In aid of that hearing
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and of the Court’s ability to order swift and effective relief, the petitioner requests that the Court
order that the respondent produce the petitioner’s body for the Court to take custody over the
petitioner while it decides his case.

Last, the petitioner preserves his right to propound interrogatories under 28 U. S. C. § 2246,
or to request any other discovery by motion that would help “to render [this] habeas corpus pro-
ceeding effective,” Harris, 394 U.S., at 300, 300 n. 7.

Dated: September 23, 2025

s/ Felix A. Montanez

FELIX ALBERTO MONTANEZ

Fla. Bar No. 102763

Preferential Option Law Offices, LLC

PO Box 60208

Savannah, GA 31420

Dir.: (912) 604-5801

Email: felix.montanez@preferentialoption.com
Counsel for Petitioner

Certificate of Conferral
This amended habeas petition was filed today, and the court clerk earlier today notified the

United States Attorney’s Office of this case through the usafls-immigration@usdoj.gov email but

no Assistant U.S. attorney has yet entered an appearance. Thus, the undersigned has not had an
opportunity to know who the government will assign to this case, and thus has not been able to
confer with opposing counsel about this motion.

However, initial show cause proceedings in habeas petitions are designed to operate in an
ex parte fashion,* and per the ECF notices in this case, the government is already receiving notice

by email of this case at usafls-immigration@usdoj.gov.

s/ Felix A. Montanez
Attorney for Petitioner
Fla. Bar No. 102763

* See, supra, n. 1.



