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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE No: 25-cv-61632-RAR FILED BY_#\(

D.C.
JAN 15 202
EVELYN VASQUEZ VEGA  shine
Petitioner [ gegs 9‘5‘33}9
V.

UNITED STATES ATTORNEY GENERAL
WARDEN BROWARD TRANSITIONAL CENTER -
Respondents

MOTION TO LEAVE TO FILE A PETITION FOR
A TEMPORARY RESTRAINING ORDER / PRELIMINARY INJUNCTION

COMES NOW, the petitioner, EVELYN VASQUEZ VEGA pro se, and respectfully, moves
for leave to file a petition for a temporary restraining order which the petitioner is entitled “if the
jurisdiction is threatened by an imminent deportation of Plaintiff, asking, inter alia, an injunction
requesting the Plaintiff’s relocation to the Broward Transitional Center during the pendency of
the action for the "convenience of parties and witnesses, in the interest of justice"; since that the

- evidence show that ICE planned to use transfers to "evade the jurisdiction of the Court", and in

éupport allege as follows:
(1) The Plaintiff has a substantial likelihood of success on the merits:

The plaintiff filed a supporting authorities to the petition for writ of habeas corpus which was
based in a recent rule of this court under similarly situated individuals throughout this district
 have recently faced the same constitutional violations and injustices perpetuated by the

ReSpondcnts against the law, and Courts have ordered the release of those individuals pursuant
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“to habeas conpus petiti'ons See Grigorian v. Bonr}i 2025 U.S. I,'EXIS‘175489 (S.D. Fla. Sep. 9,
2025) (“Officials must comply w1th the requirements of applicable regulations...Because they
falled to do here, Petitioner may demonstrate entitlement to a writ of habeas corpus ...where the

_ | government failed to meet its burden of proof that there was a significant hkehhood of removal

" in the reasonably foresecable future. ")

' IUnder the Fifth Circuit standard, -Plaintiff's likelihood of success on the merits is particularly
enbanced, when It is just another attempt by ICE to “evade the jurisdiction of this Court, to

' -emascp_late its a__bilit)_" to decide the present case, and to evade its prior judgments” See Royal Ins.
Co. v. Quinn-L Capital Corp.,759 F. Supp. 1216 (5th Cir. Tex., 1990) (“the irreparable injury
falcing Ro'yal is the compromise or nullification of the -Court's .Judgment and the Coun's ability
_to ad}udlcate the present controversy...if Royal were allowed to lose the benefit of the prior -
'Judgmenl”)

Petitioner .also -asse'ft .in'h'er habeas corpus petition based on the so-called Accardi doctrine and
~ asserts a claim under the Fifth Amendment and the Adnmﬁstrative} Procedures Act for violation
of applicable detent_io_n s_tandards. The .Ac_cardi doctrine arises from United States ex. rel Accardi
v. Shaughnessy, 347 U.S. 260, 266, 268, 74 S. Ct. 499; 98 L. Ed. 681 (1954), and Plaintiffs say
the rule aﬁsiné_ from that case is that agencies must follow their own rules and regulations.
Plaintiffs allege that an agency which violates its ‘own rules and regulations violates the
Administrat@ve'Pmcedurels Act ("APA“) and tne Fifth Arnendment‘s Due P;ocess Clause, -

~ Immigration detainees like the Petitioner here, are subject to the same rights as civil' detainees.
Mehmood v. Guerra, 783 F. App'x 938, 941 (Ilth Cir. 2019) (holding that the district court
1mproper1y classnﬁed 1m1mgrat10n dctamee as a prisoner rather than. as a civil detainee). And
-civil detamees are: afforded 'more const1tut10nal protection, more considerate treatment, and
conditions of conﬁnement than cnmlnals whose conditions of conﬁnement are. designed to
punish." Youngberg v. Romeo 457 US 307, 321- 22 102 S. Ct. 2452,73 L. Ed 2d 28 (1982).

.The Govemment may. not- impose on civil detainees conditions that would violate a convicted
" prisoner's Elghth Amcndmcnt rights. See Hamm v. DeKalb Cty., 774 F.2d 1567, 1573-74 (11th

- Cir. 1985) (citing C'u‘y ofReverev Mass Gen. Hosp 463 US 239, 244, 103 8. Ct. 2979, 77 L
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Ed. 2d 605 (1983) ("[T]he due process rights of a [pretrial detainee] are at least as great as the

Eighth Amendment protections available to a convicted prisoner.")

The minimum standard of care to be proifided to civil detainees under the Due Process Clause of

the Fifth Amendment is the same as that allowed by the Eighth Amendment for convicted

persons. Hamm, 774 F.2d at 1574; see also Bell v. Wolfish, 441 U.S. 520, 535 n. 16, 99 S. Ct.

1861, 60 L. Ed. 2d 447 (1979) (holding that the Due Process rights of a civil detainee are at least
as great as the Eighth Amendment protections available to a convicted prisoner). The Due
Process Clause similarly "iinposeé a duty on state actors. to protect or care for citizens when the
B state afﬁrmativcly places a particular individual in a position of danger the individual would not
'othermse have faced Gregory v. City of Rogers, Ark, 974 F.2d"1006, 1010 (8th Cir. 1992) (en

banc).

The Eighith Amendment prohibits the infliction of cruel and unusual punishment. Robinson v.
California, 370 U.S. 660, 82 S. Ct. 1417, 8 L. Ed. 2d 758 (1962). Under that provision, the

- Government may not ijnpose'punis}nnc_nts that shock the conscience, involve unnecessary and

wanton infliction of pain, offend evolving notions of decency, or are grossly disproportionate to

the offense for which they are imposed. See Estelle v. Gamble, 429 U.S. 97, 102-03, 97 S. Ct.
285, SIO-L Ed. 2d 251 (1976); Gregg.v. Georgia, 428 U.S. 153, 173, 96 8. Ct. 2909, 49 L. Ed. 2d
859 (1976); Trop v. Duh’es, 356 U.S. 86, 101, 78 S. Ct. 590, 2 L. Ed. 2d 630 (1958). Various
conditions, "alone or.in combmatlon may deprive inmates of the minimal civilized measure of
life's necessltles. Such conditions could be cruel and unusual under the contemporary standard of
decency." Rhode_s v. Chapman, 452 U.S. 337, 347, 101 S. Ct. 2392, 69 L. Ed. 2d 59 (1981). On
that basis, courts have held that government actors violate the Eighth Amendment when they are
delibératcly indifferent to a detainec's serious medical needs. See, e. g. Estelle, 429 U.S. at 106. -

- The Govemmcnt violated the Elghth Amendment when they impose punishments in the plaintiff
_' when ICE planned to use transfers to "evade the jurisdiction of the Court, which shock the
'00nsczcnce, involve unnecessary and wanton infliction of pain, offend evolving notions of
~ decency, or are grossly disproportionate to the offense for which they are imposed, and “does not

deprive this court of jurisdiction to order ICE to keep pgtitioner-in the (Southern) District
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'pending further order of this court). See Gonzalez v. Sterling, 2025 U.S. Dist. Lexis 222020
~(N.D.GA. November 3, 2025) (Motion for TRO granted restraining respondents from removing
- Petit_ioner). See also Bautista v. Santacruz, 2025 U.S. District LEXIS, 233085, Case: 5:25-
cv-01875-SSS-BFM, 2025 LX 533872 (S.D. Cal. November 20, 2025) (Petitioners sought an
order to prohibit Responden_t‘s from relocating Petitioners outside this District pending final
: resolutic')nl of this litigation, the court granted the application...the court ordered Respondents to
. provide Pctitioncrs.wiﬂi an individualized bond hearing or release Petitioners from detention™).

Which the Plaintiff has a substantial likelihood of success on the merits.
(2) The preliminary injunction is necessary to prevent irreparable injury:

~ Petitioner alleges that her unlawful confinement is depriving her of .her liberty, which
constitutes irreparable harm. Petitioner has been in the United States for four years and resides
'-with her boyfriend and éister in law, all whom are U.S. citizens. There is not evidence that she
has been convicted of any crimc.or that she is a risk of flight or a danger to the community.

| Presumably, under these circumstances, she would likely be considered a strong candidate for
release on bond. So based on the facts and circumstances presented in this case, protracteﬂ civil
detention cleaﬂy threatens irreparable harm to petitioner. See S.D.B.B. v. Johnson, No. 1:25-
CV-882, 2025 U.S. District LEXIS 198023 (2025 WL 2845170, at *10 (M.D.N.C., Oct 7, 2025)
(“During his time detained, Petitioner is separated from his family... this loss of liberty in the
absence of a TRO would constitute irreparéble harm.”)

(3) Balance of Equities and Public Interest:

Petitioner argues that the irreparable harm she suffer s from continued detention outweighs

any potential harm to the government. This court should find that the Petitioner’s interest in

" receiving a b_ori_d hearing is significant. Althou_gh Respondents have not addressed this f‘actor,-me
court acknow.lédges that Respondents ha\}c a considerable interest in controlling the presence of
aliens in this country. However, a TRO is Petitioner’s favor would merely prevent Respondents
from applying Section 1225(b) in an unlawful manner to petitioner. See Vasquez v. Feeley, No.
2:25-CV-01542—R.FB-E.TY, 2025 U.S. District LEXIS 182412, 2025 WL 2676082, at *23 (D.
'Ney. Sept. 17, 2025) (“And because the Court has found it is likely that Rtmpondents are.

5
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unlawfully detaining Petitioner under § 1225(b)(2) “neither equity or the public interest are
furthered” by allowing Respondent’ violation of the INA to continue—quite the opposite”.)

(4) The preliminary injunction would not be averse to the public interest:

Petitioner argues that “w}i_ere the BIA has no authority to adjudicate a detainee’s
cconstitutional rights---this court is the proper forum to cha]lchge the constitutionality of DHS”
prdcedures’...aécordingly, the Government’s interest in preserving the BIA’s authority without
judicial intervention has no weight in this context...also weighs against the Government” See
‘Vasquez v. Feeley, No. 2:25-CV-01542-RFB-EJY, 2025 U.S. District LEXIS 182412, 2025 WL
2676082, at *23 (D. Nev. Sept. 17, 2025).

(5) Prejudice:

The Immigration Judge's constitutional error prejudiced Petitioner. See Singh v. Barr, 400 F.
Supp. 3d at.1019. The Ifmm’gration Judge's denial of bond was based on the DHS’s testimony
about a fraudulent address with her application. The Serviée repeatedly charged that the
Petitioner had submitted a fraudulent address with her application, and that her requests for relief

should be denied because of this misrepresentation.

The Petitioner describes this issue as a "classic red herring" and claims that she submitted to
the ICE. a copy of the two address of the actual sponsor’s residence. The court need not resolve
this authenticity issue, because it is readily apparent that the ICE's decision to continue the
Petitioner's (_ietention' was- based in large parth on confidential information offered by the
government, and because the court is unable to presume that the ICE's decision would have been

~ the same in ahs,enbc of the secret evidence, see Bridges v. Wixon, 326 U.S. 135, 155, 89 L. Ed.
2103, 65°S. Ct. 1443 (1945). Second, the decision is by ICE itself, not an outside arbiter such as
an immigration judge. Finally, the regulations do not provide for an in-person hearing, where

Petitioner can present his argument, call witnesses and confront the Government's evidence.

"Petitioner has provided sufficient evidence that "the Government might find difficult to
overcome if it had to demonstrate affirmatively that Petitioner poses a risk of flight or danger to

the community n_ecessitating (her)"conti:.mcd detention." Jimenez v. Decker, No. 21 Civ. 880,

.
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2021 U:S. Dist. LEXiS 40727, 2021 WL 826752, at *9 (S.D.N.Y. Mar. 3, 2021) (internal
quotation marks omitted). As the period of confinement 'gz-ows,- "so do thé required procedural
protections no matter what level of due process‘may have been sufficient at the moment of initial
detention." Th-e'Govemment has now detained Petitioner for eight months ‘and Petitioner's

_withholding-only proceedings are still pending in appeal.

‘While an immigration judge recently denied Petitioner's applications_ and rerhovél order on June
9, 2025, she filed a notice of appeal. As her first appeal to the BIA took two months between
filing notice on June 24, 2025 and feceiving a decision of a filing receipt for appeal date on
August 18, 2025; Petitioner will likely remain in detention for at least the next several months
and, if her case is remanded again, for much longer. Pending the resolution of those proceedings
and any eventual removal, a bond hearing would help mitigate the "risk of error inherent in the

truth-finding process."

.WHEREFORE, Turnmg to the question of remedy, this Court will finds that Petitioner’ s
Motion for Temporary Restraining Order should be granted as follows:

1. Respondent s should remains ENJOINED from removing Petitioner from the Southem
District Court of Florida until further order of this court.

2. Respondent’s should remains ENJOINED from execute the relocating of Petitioner from
the Detention center located at Laredo Detention Center, 4702 East Saunders St. Laredo,
Texas, 7840, to the Southern District Court of Florida until further order of this court.

3. This honorable Court granted this petition for writ of habeas corpus and/or in the
alternative a conditional relief or any other appropriate relief that this honorable court
deem just and proper.
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OATH

-UNDER PENALTIES OF PERJURY, |, Evelyn Vasquez Vega, declare that | have read
" the foregoing document, and.| Understand its content; this document is filed in good
_faith and is timely filed, | Understand its content in English, has potential merit, and. that

facts contained in the documents are true and correct. : :

" Date: _|\2-20- 2025 3, P omg
5y Evelyﬂ Vasqueg ﬁga 5 _

. Prose Reseondent '

e _——— B
Laredo Detention Center
4702 East Saunders St.

" - Laredo, Texas, 78401

CERTIFICATE OF. SERVICE

‘| HEREBY CERTIFY, that a true and correct original of the foregoing document has
been furnished by U.S. Mail- -postage prepaid to The Clerk of the Bureau of Immlgrahon
and Customs Enforcement review, to Immigration :and Custom “Enforcement.
Department of Homeland Security, Chief Counsel, Deputy Chief Counsel, Assistant
Chief Counsel, and all the Iawyers on record via eﬂhng court system on thls day

December _@ 2025.

- Respectfully Submitted:

Evelyn Vasquez Vega

Pro se Respondent

N _————

~ Laredo Detention Center
4702 East Saunders St.
Laredo, Texas, 78401

16
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Headquarters Post- Oidcr Delenllon Unit

-.Bureau of lmmu,ranon and Customs Enfor eemem
Department of Homeland Security

801 I Street NW, Suite.800

. Washington, D.C. 20536

Request of Custody Review
.To \a.iljlom it.may concern: -

g rcquest lhat the Bureau of lmlmgrauon and Customs I:nfou cement review Ms Vasquez Vega’s

“custody ‘status. Ms. Vasquez Vega has been in detention ‘more than 180 days after being ordered
removed, and 1l is unhkely lhal she w1ll be deported to Colombia in- the reasonably foreseeable

-futur(.

" M. V'asquez Vega was seized by the Bureau of Immigration and Customs Enforcement .on, -

‘December. 2024..On June 9,-2025 Immigration Judge Siegel, Pompano Beach lmmigration
~Court, ordered Ms. Vasquez Vega removed. - The Board of Immigration Appeals remains in

ieview of her appeal Ms. Vasquez Vega did not received a Notice to Alien of File.Custody

Review from: Deporlatlon Officer: A custody. rewew was did nol conducted after the appeal was
filed, and Ms Vasquez Vega was not 1eleased :

Ms:.. Vasquez Vega has" admltted that she entered the. Unifed States with inspection through

Miami Florida ‘Airport. it appears that he, has no criminal record in the United States. Ms.
Vasquez Vega has reported that for several_years she resided at Or]ando Florida, the address

-where she was seized by federal authorities. While she- provide proof of" residence and
employment authorization card, the Immigration Judge determined that it. was llke[y that she

would; indeed, come to court to pu1sue her case. Thus 1f Ms, Vasquez Vega were leleased she '

does not appeal to bc a flight rlsk
At lhls point, it does not appear that Ms. Vasquez Vega wil! be removed to Colombia in‘the

reasonably foreseeable- future. Consequently, Respondem request respectfully that ahe be
_released unde1 an order of superwsion ; :

- Yourstruly,

 EVEINN vASQ

A#><

Laredo Detention Center
4702 East Saunders St.-
-Laredb, Texas, 78401




Case 0:25-cv-61632-RAR Document 13 Entered on FLSD Docket 01/15/2026 Page 9 of 25

d : . Y REVIEW

The respondent, EVELYN VASQUEZ VEGA prose, moves to request to the office
Headquarters Post-Order Detention Unit, Burcau of Immigration and Customs Enforcement
Department of Homeland Security, his reconsideration in bond procecdings under section
242(a)(2)(B) of the lmmigration and Nationality Act, 8 U.S.C. 1252(a)(2)(B), since that the
respondent’s due process had been violated.

Respondent, who, has been in the custody of the Immigration and Custom Enforcement
(ICE) pending the resolution of her removal proceedings. Her petition alleges Two grounds for
release: (1) the Respondent's detention violates the Due Process Clause because it is based on
secret evidence that she has not had the opportunity to examine or confront; (2) her continued
detention violates her due process rights because the govermnment's evidence consists of
uncorroborated hearsay accusations which she should rebutted; since that respondent was never
charged with any crime. The court should held that due process was violated by the
nondisclosure of evidence, as follows:

A. The Immigration Judge denied the Respondent's request for release on bond, an appeal 1s
pending in the Board of Immigration Appeals.

B. There is a presumption that the respondent will be release from the Immigration and
Naturalization Service's custody, if the alien demonstrates that she is not a threat or danger to the
community, due to her arrest was based in a “false arrest” without charges being filed, and she is
likely to appear for any scheduled hearings and due to her family tics is not flight risk; all those
requisite are meet by the respondent, as follows:

(1) Respondent has a fixed address in the United States: and in support submitted the
address showed in the affidavit of the sponsor, attach herein as Exhibit A,

(2) Respondent's length of residence in the United States: is since the year 2021.

(3) Respondent's family ties in the United States: is her sister in law who i1s an American
citizen; and who is also the current sponsor; and my boyfriend who is lawful permanent
resident in the United States.

(4) Respondent's employment history, has no records of any adverse conduct exists.

(5) Respondent's record of appearance in court: is document in this court as excellent,

(6) Respondent's criminal record, including the extensiveness of criminal activity, the
recency of such activity, and the scriousness of the offenses: are not present in this case,

despite of the DHS’s affidavit, no clear and convincing evidence had been presented in
this court about a Respondent's criminal record.
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i (7 Respondent S htstory of mum;,: ation wo]anons no exlsts n the present case and no -
S clear and eonvmcmg ewdence had beeu p1 esented

(8) Any attempts by the Respondcnt to ﬂee ptosccutlon or’ othelwtse escape ﬁom .
-authorities: no ¢xists in: thc pr esent case and no. c]car and- convmcmg, e\ndcnee had hccn‘. '
Cpr esented : : . :

N (9) Respondent.'s 'mann‘er'ef enti*’y td the Unille'd" was legall'j} :

__ I‘hts cOurt shall IO conSJdel also the fo]]owmb factuls in detenmnmg whether Rcspondent is a o
B ﬂlght rlsk or poses a danget to Ihe commumty '

" 1.Summary offl'ssues' '

_--‘Whethct ICE was detammg Respondenl in violation of a Dcpartrnent of Homeland Secuuty :
. "DHS™ regulalton and the Due Process Clause of the F:fth Amcndmcnt to the. Umted States -
: Const]tutlon and SRR T - S el -

'.Iththet 1f it would v1oiate cuuent pohcy to pmceed a Judgment in the pt 1or determmatmn of
- release-on bond may be set‘aside, duc to the respondent should be member of the new. injunction
© - and pleeedent rendered-on Bautista v. Santacruz, 2025°U.S. District LEX1S, 233085, Case: 5:25- -
ev-01875-SSS- BFM, 2025 LX 533872 (S.D. Cal. November 20, 2025) (Petitioners’ sought an.
“order. to prohibit Respondents from relocating . Petitioners outside this District pending- final -
*resolution of this litigation, the court. granted the -application. ..the court ordered Respondents to _1.
a .prO\rtde Petttloners with an mdtv:duahzed bond ‘hearing or- telease Petlttoners from detentlolt”)

11. -A"I"gl.l-.ll:len ts

-1, ICE‘ failed to follaw tts own reg,ulatlons as cstabllshed in sect:ons 8 C.F.R. 287 3:

o The sectton 8 C.F.R. 287 3 provides that allcns arr ested without a warr anl shou]d be adwscd
~inter alia, of the reasons. for their arrest and that statemients made could be used agamst them in
J subsequent ploceedmgs ‘Here, the DHSngent S afhdawt used as evldence was’ obtamed m
E VJOIatton ofsectton 8C. F.R: 287. 3 ) - : : : ' .

. Respondent s custody was not- ptmie;:,ed hmged upon the conclusmn that t,ovemmem failed to
comply with due process and its own regulations in its continued detention of Rcspondent which
is the result of an umeasonably restrictive.reading of the regulations, and an UiljUSllﬁdble'__\
departure. from appitcab]e law, due to ICE' failed to fo]tow its own |egu]atlons as established in
"‘_secitons 8 C.F-R. 287. 3, as follows : : : :

- a) The. respondent was not advised inter alia, of- thc 1easans fm her arrést’ and that statemems '
¥ made in the aﬁ'dawt could be used against her.in suhsequent proeeedmgs e
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b) The m‘nmu,rat:on authori mes v1olated section 287.3, on August 6, 2025 whcn pr esemed s
allegations ‘of criminality in' camera, -previously “unopposed” upon ‘the NTA and subsequent .
immigration arrest. The Respondent was thus denied the opportunity -to meaningfully eross- -

‘examine even one person during her extended detour through the ICE' administrative procedures.

.-.-c) Thc lespondcnt cites authomy fo: the proposition that" a supprcssmn remedy wou]d be

. appropnate for--violations of*section 287.3, since that this board has established that : ** the
immigration judge erred in denymg her motion to suppress the evidence in question. in view of -
- the testimony of ‘the ‘Service investigator that he had not advised the respondent of her nbhts
~under 8 C.F.R. 287.3 and under the. fifth amendment.... the immigration judge should have

allowed. her to testify reg,ardmg, the Cncumstances of hel arrest and interrogation” Matlel of
: GARC]AFLORES I?I & N Dec 325 (B]A 1980) | -

d) The 1esp0ndent relied in the regulations ﬁlmb a Mot:ou i(n ieconmdemhon The court's
“decision is enforced by an additional constitutional concern:.the Respondent: a]lcges that the
failure of the. iCE toprovide-detailed information to-the lmnm,rauon Coun dlsabled the I.l from
meanlngftllly exer c1$1n1,, its dlscretzon ' : -

" The lcspondcnt may show ple_]’l.ldlcc sinice that this pamculm statement should have bcen' '
© " suppressed and since she did not admitted her. removability. Reasonable adjudicator would be
-~ compelled to draw contrary conclusion, since that the 1J's denial of the Respondént's appllcatlon
~ may have been’ 1mpenmss;bly prejudged based on a confidential ist .of.' unsavory characters,"

' mc]udmg Agent’s affidavit, that had. been ‘issued by the ICE/DHS’s Ag,em smce 1hat not
cr u'mnal charges ]1ad been’ hled a_:_.,amsl the 1cspondcnl . . . -

“The evrdence pnescmed cstab]:shes that the underlyuu, COI'IVILUOI]S which scwcd as the
~‘basis for the respondent being found subject to removal have been vacated due to a defect -
~incthe cmmnal proceedings. . ~.Considering the- entirety . of circumstances presented, ..
~ these. ploceedmg are temnnated” In re: Kirk-Sean Marlon Young, File: A035°922 976
 (BIA 2017); In re: Melvin Santiago’ Rod:u,uez File: A044 924 477 (BIA 2015), In re:
"~ Gabrae Orlando ‘Hylton File: A096-732-564 (BIA 2021) (See exhibits attached heleln)
“Prejudice will have to be spccnﬂca]ly demonstrated... however, that 8 C:F.R. 287.3'was -
" intended to serve-a purpose of benefit to the alien... Further, the. 1espondcnl should be
© given the “opportunity to" testify concerning -the circumstances ~of her arrest and
questlonmg Matter ofGARCIA I‘LOREb 171 & N: Dc:. 325 (BIA ]980)

- ‘Whele ‘the nbhls of 1nd1v1dua]s are affected, it is mcumbem upon agenC1es lo fo]low lhe:r own -
.-procedures... even where.- the internal procedures-are possibly. more rigorous than. otherwise -
_would be required.’ Morton v. Ruiz, 415 U. S. 199, 235 (1974): See also Vitarelli v. Seaton, 359
+-U.S, 535 (1959); -Service v. Dul]es 354 U.S. 363°(1957); U.S. ex rel. ‘Accardi v. Shaughnessy,

- 347.U.8. 260 (1954). Re;,ulauons have the force and effect of law'(Matter of A, A-6178382, 3,

I & N.Dec. 714, 716; United States ex rel. Accardi v. Shaughnessy, 347 U.S. 260 (March 15,

- 1954)) The ICE" own regulations as established in section 8 C.F.R..287.3, an agency st:II ha<; a
o duly to obey them.' United States V. Caceres supla at 1471, 1. 14. - :

. Thls cham,e in policy and with :e;,ard to the :c5pondent (1) was atb:tlaly and capnuouq (2)
"~ was contr ary 10 Iaw and a}_.,em.y tulcs1 and (3). unn.asonably (ciaycd or unlawtul]y wul}hcld

s &
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adJudlcatlon of 1esp0ndenl lmprlsonment and “was albltraly and capncuous ‘under the APA_
‘because . the Acting Secretary offered no reason. for terminating the forbearance pollcy“" :
-Department of Homeland Security v: Regen!s of Univ. of Cal., 591 U.S.140 S. Ct. 189](20]9) .
- See also, Bridges v.” Wixon, 326 U.S. 135 (1945) (deportation ‘order -vacated because of -
-3 nonoompltance with evidentiary requlrements) “*Whether the Services violation-of a regulation is
. “a per se due process violation” cf. Vitarelli v. Seaton, 359 U.S. 535 (1959); Service v. Dulles,
354 U.S. 363 (1957).Here the “Violation of ‘a-regulatory requirement by'_a,S_ervice.oﬂ‘icer can
result in evidencé being excluded or proceedings invalidated where the regulation in question
- " selves a purpose of benefit to the alien and the violation prejudiced interests of the alien whlch- '
- were plotected by the reguldtmn ” Matter ofGarcm Flores 17 1&N Dec. 325 (BlA 1980).

_ Because the Board had accepted the same 1ehef in other cases, due to the change in the _
current policy to- proceed in the sespondent s case, this supports that the. application in the '
_~ respondent's case was arbitrary and capricious. "Patent]y inconsistent application of agency '_
~ standards to similar situations lacks rationality and is arbitrary." Conti ‘actors Transport -Corp. v.
" United States, 537 F.2d 1160, 1162 (4th Cir. 1976); NLRB v. Wa.shmg!on Star Co., 235 U.S.
_ - App.D.C. 372,732 F.2d. 9?4 977 (D.C. Cir. 1984) ("The present sometimes-yes, sonu—.,tmtes -no, -
-_'_someumesqnaybe policy. ;. . cannot, however, be squared with our obligation' to preclude .
o -albtllm‘y and capricious management of ‘the ‘Boaid's- mandate.");, Doyle v. Brock, 821 F.2d at
786 & 0.7, Piofessional Airways Systems Specialists v. Federal Labor Relations Auth., 258 U.S. -
_App.D.C. 14, 809 F 2d 855 859 (D C: Cu ]987)" VARGAS V. lNS 938 F.2d 358 (2" Cir.
,1991) y . . ,

2. The change was immaterial:

~The. Supleme court has established. that “the court has no nght to proceed any furthel in the- .
-'plogress of the case for want of an indictment, “If there is nothing before the court which the
“.prisoner, in the Ianguage of the Constuuuon can be "held to answer," he is then entitled to be

- discharged so far as the offense originally pr esented to the court by the indictment is concerned.
B There was nothing. before the court on which it could heat evidence. ..the Respondent is entitled
to (release)” Ex parte Bain, 121 U. S 1, 30°L. ed. 849, 7 Sup Ct. Rep 781, 6 Am. Crim. Rep.

- °122. Which the respondent's *“claims of false arrest and- false imprisonment were not .
' Junsd:ctlonaﬂy barred under 8 USCS 1252(a)(2)(B)(ii) because 1mmlgral10n officials .do not.
have discretion to violate-U.S. Constitution. Rashad ‘Ahmad Refdat El’ Badraw: v Dept of

omeland Sec. (2008 DC C(mn) 579 F Supp 2d 249. ' '

-3 The Charge was waived:

. Scctlon 242(b}(3) of the: ll‘l‘ll]llgl‘ﬂtlﬂ!‘l and Natlonallty Acl gl le‘llb an allt_n a lcasonablc
opportunity to cr 0sS-examine witnesses pltSemed by the Lovelnment n deportatlon hearings. A -
recognizéd exception to the right of cross-examination in deportation hearings is whele a hedrsay

: document is offered to estdbllsh an uncontested fact . .
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The Respondem claims thal the decision ofthc ]CE to delam |’tel pr nnanly on thc basis of an
.uncorloboraled hearsay document violates her Fifth Amendment right to procedural due process.
Respondent asserts.that the ‘allegedly-poor quality of the evidence presented by thé ICE raises a

: 'due process claim becausc it denied a meaningful oppoﬁunny to him- to. cross-examine her.

- accusers. This constitutional claim raises-due process: issues of the lcllablhty of the government's
* - ¢vidence separate from the concerns inherent in the use of in camera, ex parte procedures. The.
_Respondent alleges that detain an individual on the weight of a single, unsworn, unsigned, and
. uncorroborated- hearsay document of this character these cwcumstances v1olales duc process, '
.- even if the cvldence had been subn‘ntted in open cou1l : n

ll1e RCSpondenl advances Brldges v. Wixon, 326 U. S 135 89 L. Ed 2]03 65 S.- Ct.
1443 (1945), that dctention bascd on unreliable hearsay ewdence raises due process concemns
“because it frustrates the right to confront one's accusers. The Bridges Court found ‘that the 1CE
_ had-violated its own regulations by basing a deportation order on unsigned, unsworn, hearsay
- allegations. 1d: at 150-151.- The Court noted that the applicable 1CE regulations prohibited the
admission of hearsay statements as substantive evidence cxcept in very limited circumstances,
" and cautioned: "Mecticulous care- must be exercised lest the procedure by which [the detamee] '.s‘-
-.depnvcd of [hts] liberty not meet the essential standards of fairmess." Id. at 154.

~-This court should reverse here the findings of fact where "any leasonab]e ad_ludlcatm would be
- compcllcd to conclude to the contr ary " (quntmg 8 U.8.C.. 1252(b)(4)(B)), as follows:

_ 'I‘he use Of dff'davtt‘; from pcmons who are not a\’allab]e for Lross-cxammatlon ‘does not .
5 satlsfy the constitutional test of fundamental fairness unless the INS first establishes that despite -
reasonable efforts it was. unable to secure the presence of the witness at the hearing. Which the
. government's- introduction of the affidavit. deprived appellant of her right to “cross-examinc -

- witnesses agamsl her. This Board ‘should turns to consider the quality of the evidence proffered

by the 1CE" m opposltlon to Respondem s apphcanons for releasc on bond and for nellef from _
T emoval ' co : -

2. Reasonable adjud:catm would be compel]cd to draw comrary conclusion, since that the 1J' s

denial of the- Respondems appllcatlon may have bcen impermissibly prejudged based on a

‘COllﬂdCIllla] list of "unsavory characters," including Agent’s affidavit, that had been issued by the
- »ICI:;’DHS s Agent since that not cnmmal chargeq had been fi Ied aga1n<;t the rcSponden{

“The cwdence presented e';tabllshes that the undcrlymg convictions which served as the
basis for the'respondent béing found subject to removal have been vacated due to a.defect

in the criminal proceedings. ...Considering the entirety. of circumstances presented...
- these p:ueeedmgs are lennmaled" In re: Kirk Sean Marlon Young, File: A035 922 976

(BIA 20]7) In re: Melvin Santiago Rodrlguez File: A044 924 477 (BIA 20!5), In re: )
:_Gab:ae Orlando Hylton File: A096-732-564 (BIA 202])

3 “The evldence obtained by the Setvlce prior to lhe issue of‘ the order to show cause violates
. §ection 242(b)(3) which requires that an alien be permitted ‘a ‘reasonable opportunity to examine -

‘thé.evidence against her; to present evidence in her own behalf and to cross-examine witnesses

presentcd by the ‘Government. Heére; Rgpmmm_s_depnvanon of due process should have been

6
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consider ed wnh merit since- thdl the respondent did not received a fair and unpamal ]1eanng

Further, the respondent should be given the opportunity to testify-concer ning the circumstances

RN of her arrest-and. questioning, in the light of this board demsuon in Matter of' (‘ARCIA FLORES
e l?l & N. Dec. 325 (BlA 1980) as follows : _

PTC_]U(‘I]CC will have to be spcc;f‘cally demonstrated.. however ‘that 8 C. F.R.287.3 was
.lmended to serve a purpose- of benefit to the alien. We. \mll accordingly remand the record"
1o allow the respondenl the opportunity to demonstrate that the investigating officer's
- action prejudiced her interests that.were protected by’ the regulation and that such
prejudice affected the outcome of the deportation proceedings. In this regard, it should be
determined ‘whether evidence supporting a finding of deportability arose prior to the
apparent regulatory violation. Moreover, on remand the partiesto the proceeding should
. be given the opportunity to present their ‘positions regarding the ambiguity of the
. _regulatory . lequnements at”issue here. Further, the respondent should be given the
- opportunity to testify concerning the circumstances of her arrest and qucsuomng Matter .
ofGARCIA FLORES l?l &N Dec. 325(BIA 1980). -

" _' :_.ELeJusime_ltha_c_lp_b_emﬂgauy_m ons ral:d by hc usg Qt secret :v;dg ce:

N “ The lespondcnts attempl 1o dlstmgu:sh Brldgcs ﬁom the plcsenl cucumstances argumg that -
because Bridges ‘addressed the evidentiary . requnementq for establishing deportability, the -
~ holding does not encompass situations where. the detainee seeks a discretionary benefit such as
* release on bond under INA 236. Se¢, e.g.,Cunanan, 856 F.2d at 1374 (finding that BIA denial of
- application: for discretionary relief of voluntary departure violated due process where decision
was based on hea;say affidavit and "Record of Dcportable Alien" by declarants who were not. .
" available for cross-examination). The decision of the ICE 10 malmam Respondent’s detention. -
R f‘alls squalely wnhm the dll’BClIOllS of Bndges - ¢

_ The Cncun Courts have conmdered the use of healsay ewdence in mnmg,rauon cases, whele'_
~_the” government -typically’ attempts to proffer affidavits in lieu of live testimony. These
~.decisions have fashioned the contours of the due process interest of Bridges. And they uniformly

- hold that, for due process purposes, the admissibility of hearsay evidence is determined by .
whether it is'both probativé and "fundamentally fair." See, e.g, Baliza v. ICE, 709:F.2d 1231, -
1234 (9th Cu 1997) Cunanan, 856 F2d 1373, 13?4 Olaban_u V. ICE 9'?3 F.2d"1232; 1234 (5th -

: C|r 1992) . : g

~ The Cncun Court decisions also require that the government acknowledge the detainee's right
oo c;oss -examine his or her accusers. The constitutionality of reliance.on hearsay evidence thus-

* turns on whether the government has made a reasonable. effort to produce its witnesses for cross- -
examination. See Cunanan, 856 F.2d at 1375; Saidane v. ICE, 129 F.3d 1063; 1065 (9th Cir.
1997); Olabanji, 973-F.2d at 1236. Sec, e.g., Baliza, 709 F.2d at 1234 (finding "troubling” due .
process violation when-government made no effort to locate witness before deportation hearing, - -

. despite government's submission-of unsigned note by uwesn;,alor stating that he could not locate °

- affiant ‘at her last known address); Hemandez-Garza v. ICE, 882 F.2d 945 (5th Cir. 1989)
'.(prohlbzlmb reliance on affidavit of Spanish speakér that was taken in English by ICE agents,

. where: 1111111:;,1at10n Judi,e plohlblted cross-examination Ot ag,ents rei,aldln;, their fluency in -

.'7.
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Spamish); Saidane, 129 F.3d al 1065-66 (barring use of hearsay affidavit when the ICE
improperly attempted to shift the burden to produce witness onto alicn.).

These cases declare that due process concerns are not satisfied unless the government
provides the detainee with an opportunity to cross-examine the affiant, or at the minimum,
submits a swom statement by a witness who can address the reliability of the evidence. The Fifth
Circuit's Olabanji decision thus ruled that the government could not constitutionaily rely on the
testimony of an ICE officer who had drafted an affidavit of the immigrant's ex-wife, because the
affiant herself was not produced for cross-examination. Olabanji, 973 F.2d at 1234, cf. Bustos-
Torres v. ICE, 898 F.2d 1053, 1056 (Sth Cir. 1990) (accepting standardized form whcere
government submitted affidavit of authentication from examining officer, where form was based
on uncontested admissions of immigrant).

A court determining the reliability of hearsay evidence must consider whether the hearsay
allegations have been corroborated by other government evidence, and whether the immigrant
has produced evidence that rcbuts the government's allegations. Ultimately, hearsay evidence
offered by the government in immigration proceedings must be tested for reliability and
trustworthiness.

Because the ICE submitted virtually all its substantive evidence in camera to the immigration
judge, and because the respondent’s brief and unlawful detention was vacated based on a
constitutional violation, it is no longer a conviction for immigration purposes, necither
Respondent nor this court had access previously to this other allegations made by the Service.
See Matter of Adamiak, 23 1&N Dec. 878 (BIA 20006). Considering the entirety of
circumstances presented, the unopposed motion to terminate the removal proceedings against the
respondent should be granted, and these proceedings are terminated, in the light of the following
decisions: In re: Kirk Sean Marlon Young, File: A035 922 976 (BIA 2017); In re: Melvin
Santiago Rodriguez File: A044 924 477 (BIA 2015), In rc: Gabrae Orlando Hylton File:
A096-732-564 (BIA 2021) (See exhibits attached herein).

The government attorney failed to make efforts to produce government’s affiant. Petitioner was
unaware of his affidavit until the hearing date, and therefore could not have known that cross-
examining him would be essential to her defense. “Without this information, and without the
government having made a reasonable effort to present the witness, petitioner was not afforded a
reasonable opportunity to cross-examine him. ... the statutory purposes behind 1252(b) (3) would
be frustrated, "if the government's choice whether to produce a witness or to use a hearsay
statement [werc) wholly unfettered.” Baliza v. INS, 709 F.2d 1231 (9" Cir. 1982).

Eventually, the Immigration Judge directed the parties to question her through interrogatories
in the hearing proceedings resumed in May |, 2025. The Respondent claims that when the 1)
asked the ICE attorneys if they sought to present any evidence in open court, they itially
replied that they would present an ICE’s affidavit. Under these circumstances the Respondent
has raised serious questions about whether the ICE made reasonable efforts to produce the ICE’s
Affidavit for cross-examination, or whether "the only apparent reason for the ICE's decision not
to call [the accuser] . . . was to avoid subjecting her to cross-examination.” Saidane, 129 F.3d at
1065-66. However, the government committed far more serious error by failing to produce any
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otber wnnesscs in suppo('l of its alleg_,anons from the 1CE. Respondent had rmSed "fonmddble
doubts about 1he ver acny of the allegatlons comamed in'the ICE |eports "

Desplte lepeated requests from the- lmmu,ratlon Judge the bovcrmnent made no recmdecl _
efforts to- produce witnesses, either in camera or in. public, to support its. allegatlons of
: cnmmallty The | Respondent  was- thus denied the: opportunity -to meaningfully cross-
examine even one person during her cxu.ndcd detour through the ICE! administrative procedures. .
The ICE! actions unconstnuuonally .damaged Respondent’s duc process right to confront: her
. accusers. The qua]ny of the evidence offered by the government as-the basis for Respondents'
contmucd detention does not attain that level of reliability sufficient to satisfy the constitutional
- standard. of fundamental -fairncss and 'some concerns about the reliability -of some. of the
“classified information.” There is ample evidence in the record lhat the respondent was not given
“an. opportunity to-examine the. evidence against her and to_preparé lier defense il accordance
“with the regulation providing for interrogatories. Here, although the 1J apparently considered the
cIass:f‘cd information: presented by the ICE, (Sec Exhibits .E Attached), the judge found that
‘based on the submissions of the Service, which consist of material from the ICE, Under these -
_circumstances, the, Board:should finds that the ICE"reliance on evidence that could not'be tested
fo: :ellablllty dcmed the Respondcm the mdependenl adjudlcahon to whu,h she is entitled.

5‘.;111&_211:‘@3; mqmmnmﬂs.gﬁahlmhjhauh ;_vamllcllmm__;l_m w;am __

Thc Attorney Genelal is slll] subjcct to the requm.mcms of Due I’roccss And, undc1 Circuit
pl ecedent Due Process requires that the government, not the noncitizen, béar lhc burden at'an -
“immigration bond hearing: The Due P:occss Clausé of the Fifth Amendment provides that "[n]o.

~person shall ... be deprived of . . .liberty - . . without:due process of law." U.S, Const.-amend:
-~ V.."Freedom flom nnpnsomnenl irom govcnnnenl custody, delenllon or otlier forms of- physmdl
* restraint-lies at the heart of the libeérty that Clause. protects.” " Zadvydas v, Davis, 533 U.S. 678,
690,121 S. Ct. 2491, 150 L. Ed. 2d 653(2001). The-Supreme Court "repcatedly has recognized
that. civil commllmcnl for any purpose. constitutes a significant “deprivation .of liberty that-
~+ requires due process protection." Addingion v. Texas, 441 U.S. 418, 425 99 S. Ct. 1804, 60 L .
Ed 2d 323 (19?9) (string cnal]on omlttcd) o

i Smgh v..Holder, thc Ninth Cm,uu considercd which party should bear the bUIdCll of proof at .
an immigration bond hearing where the noncitizen has been subjected to prolonged -detention (a
“"Casas ]wallm,") and whal staridard of proof should apply there. 638 F.3d 1196 (9th Cir..2011)
: ("Smgh") “The Circuit held that "[gliven the substantial liberty interest at stake," the
-Government, not the noncitizen, "must. prove by ¢lear-and convmcmg, cvidence that an alien is a |
ﬂ:;,ht I'lS]( ora dang,c: to lht, commumty to justify-denial ofbond at a Casas hearing." Id. at 1203. . -

Dlsaycement among the Circuits. exists 1c&a1d:ng which party shouldels the. burden and

- ‘quantum ofproof at the individualized bond hearing. In first instance the Eleventh Circuit place
. the'burden of proofou the criminal alien who must demonstrate that he is neither a flight risk nor _

“a danger 10 others: Sopo v. United States AG, 825 E.3d 1199.(11th Cir. 2016)(adopting the

plocedules Irom 8 C.F. R 1236 ](c)) But this decision was: Vacalcd by, Appeal dismissed by
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5 Sopo V. Umted States AG 890 F3d 952, 2018 U. S. App IEX]S ]2780 (! lth Cn Ga May ]?
2018) Petition denied by-Maxi Dinga’ Sopo v. Un:ted States AG, 20]8 U.S. App LEX[S
- 17147 (F1th Cir,, June 25, 2018) : '

Accoadm;,ly this court will’ join the "conscnsus view" among D!smct Courts. concludmg that
after Jeinings v. Rodriguez’583 U.S. 281, 306, 138 S.-Ct. 830, (2018) "where . . . the: government
'secks to detain an alien pending removal proceedings, it -bears the burden of proving that such
detention is justified." Darko v. Sessions, 342 F. Supp.-3d'429, 435 (S.D.N.Y.. 2018); see also,
‘e.g., Britov. Barr,415F. Supp 3d 258 2019 WL 6333093, at *4 (D. Mass. Nov. 27, 2019) ("[T)

-._._hc Court holds tha! the Due Process Clause requires the Government bear the burden of proof in

- 1226(a) bond* hearmbs "), Rajesh v. Barr; 420 F. Supp. 3d. 78, 2019 WL 5566236, at *6
- (W.DN.Y. Oct. 29; 2019) ("The Court joins with these courts ‘and concludes that the Fifth
- Amcndmem s Due. Process Clause rcquues the Govérnment to bear the burden_of proving, by

' '3cleat and cmwmcmg cwdencc that detention is justified at a bond hedlmg under 1226(a) "%
Singh v. Barr, 400 F. Supp. 3d 1005, 1018 (S.D. Cal. 2019) ("Singh yi. Barr™) ("The Court agrees
“with the reasoning, of its sister courts and concludes that the Fifth Ameidment's. Due Process

‘ Clausclcqmrcs the Government to bear the burden of proving, by clear and convincing evidence,

that continued détention is justified at a 1226(a) bond redetermination heaung, "), Hernandez- ~ -~ -

- Lara v. Immigration & Customs Enf’t., 2019 U.S. Dist. LEXIS 124144, 2019 WL 3340697, at *4 . .
' (D.N.H." July 25, 2019) ("This court finds persuasive those. opinions that have held that in
1226(a) cases, due process requires the burden. be placed on the gover nment."); Diaz-Ceja v.
" :MecAleenan, 2019 U:S. Dist. LEXIS 110545, 2019 WL 2774211, at *10 (D. Colo, July 2, 2019)
("The court: finds that allocating the burden to a noncitizen to prove that he. should be released on
" ‘bond- under 1226(a). violates due process"). This court will also_join other District Courts to hold
that due process requires' the Government to carry its burden by clear and convincing evidence.
- See, e.g., Rajesh, 420 F. Supp.. 3d'78, 2019 WL 55662306, at *6; Singh v. Barr, 400 F. Supp. 3d at
- 1018: Marroguin Ambriz, 420 F. Supp. 3d 953, 2019 U.S. Dist. LEXIS 186531, 2019 WL
. 5550049, at *8 (N.D. Cal. Oct.. 28, 2019) ("Manoqum Ambriz is entitled to a hearing at which
.. the government bears the burden of’ proof by cleat and convincing ewdencc that lu: is dangerous.
L ora ﬂlgh! risk."). ' -

Mmcovm as “thc C‘ovcrmncnl shal] bear the hu:dcn nf proving by clear “and con\’mcm;,-_ '
- evidence that his continued dclenhon 18 Jushf'cd‘ Pelcz V. McAIcumn 435 F. Supp 3d !OSS
B '(th Cir. Cal. 2020) -

22 On May 1 2025 the. respondent Icquestcd an mma! bond redclenmnatlon hcalmg before an-.
Immigration Judg,e pu:suant to.8 C.F.R."1003. l‘)(b) & 1236.1(d)(1). The Immigration Judge
-+ denicd the respondent's .request for release on bond concluding that she had failed to
~ demonstrate that she would not pose a-danger to persons or-property if released or flight risk. The -
- respondent did appealed- this decision; and now asseits that she is not bubwct 1o mandatory .
' _,t,uslody undet 1he terms. of‘ secuon 2?6(0) ofthe Act.

For 1he t01 e;,omg reasons “the curr ent scheme of placing the bu1den on Rcspondenl to

' plove that he should be released on bond contravenes due process” L.G. v. Choate, et al., 744 F.

Supp.-3d.1172 (D.C. €0l 2024). The respondent is being detained in v:oldnon of'the Constntut:on

“and laws of the United Stdtea, and that lhc court should deter nune whethe: their continued
--detcnuon 1splslsﬁcd ' -
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Prejudice:

The Immigration Judge's constitutional ervor prejudiced respondent. See Singh v. Barr, 400 F.
Supp. 3d at 1019. The Immigration Judge's denial of bond was based on the DHS’s testimony
about a fraudulent address with her application. The Service repeatedly charged that the
Respondent had submitted a fraudulent address with her application, and that her requests for
relief should be denied because of this misrepresentation. The Respondent describes this issue as
a "classic red herring" and claims that she submitted to the ICE a copy of her actual sponsor’s
residence. The court need not resolve this authenticity issue, because it is readily apparent that
the ICE's decision to continue the Respondent's detention was based in large part on confidential
information offered by the government, and because the court is unable to presume that the 1CE's
decision would have been the same in absence of the secret evidence, see Bridges v. Wixon, 326
U.S. 135, 155,89 L. Ed. 2103, 65 S. Ct. 1443 (1945).

) irecumstan

The respondent can now show that her circumstances have materially changed since the
last bond decision, and in support submit proof that the charge presented against the respondent
was false.

"[Clourts must consider that Respondent has produced evidence that may well indicate that
she is not a danger to the community on account of her past. She expressed a willingness to
enroll in.an ankle-monitor treatment program, if should she be released from detention. Given
this evidence, "[i]t is not unreasonable to think a different determination might have obtained if
the government was forced to bear the burden of proof by a clear and convincing standard.”
Singh v. Barr, 400 F. Supp. 3d at 1020.

6. False arrest as a basis for deportation:

Moreover, the Immigration judge should reconsider his bond determination, finding August 0,
2025, upon Petitioner’s Motion for Bond redetermination, that a false arrest is a basis for
deportation and denial of her bond relief, finding that:

According to USCIS Policy Manual:
“Generally moral turpitude is not inherent in violations of such regulatory statutes. Thus,
in the absence of fraud or evil intent, moral turpitude does not emerge from violations of
immigration laws. 382"

See htps://www.uscis.gov/policy-manual/updates, with thc May 21, 2020 Technical
Update. Chapter 71  Grounds for Deportation, 71.05 Deportability Based on the
Commission of Criminal Offenses, [1] Crimes Involving Moral Turpitude, [d] CIMTs
Scope of Crimes; Classification of Specific Crime, [ii] Specific Crimes Considered, [E]
Crimes Against Authority of Government.”

Respondent claim that was victim of a false imprisonment/wrongful confinement which: (1)
the defendant intended to confine Respondent; without a scarch warrant which Respondent's

11
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mmal conf'nement was not authorized by law; (2) the. Respondcnt was conscious. of the
‘confinement; since that was tr ansported to Orange County jail where criminal charges were not -
presented; (3) the Respondent did not consent to the confinement; “where there was-evidence on-
the record to support Respondent's allegation that officers fabricated the (evidence) i m an effortto -
- manufacture probable cause for detention” Kingsland v. City of Miami, 382 F.3d 1220, 1226
.(llih Cir; 2004), and (4) the conf’ncmem was not otherwise privileged, since that due to-the a
false unpnsonment was impose an mmugranon hold 0ve1 the Respondem as follows

Ttis well setiled Ihal the 1cg,ulat|0ns which the Service promulgates have lhe force. and effect
of law and are binding on the Service and the Immigration Court. A “Violation of a regulatory
requirement by a Service officer can result in evidence being excluded or proceedings
invalidated where the regulation in question serves a- purpose of benefit to the alien-and the-

~ violation prejudiced interests of the ‘alien which were protccted by the regulation.” Maltel of
- Garcia-Flores, 17 1&N Dec. 325 (BIA 1980). :

" The lmmlgrahon court shotild reject DHS‘ a:bumems as fo: fc:led as cstabllshed upon . a
<. “Boayd precédent, due that Petitioner does not present a danger to the community. . )
“Wher the Government has promulgated "(r]egulations with the force and effect of law,"
 those mgulatlons “qupplcmem the bare bones" of federal statutes. Unifed States ex rel.
- Accardi v. Shaughnessy, 347 U.S. 260, 266, 268, 74 S. Ct. 499, 98 L. Ed. 681 (1954).
The violation .of the Accardi doctrine constitute “a VlO]dllOl’] of the Fifth Amendment's
_ Due -Process Clause” United States v. Teers, 591 F. App'x 824, 840 (11th Cir. 2014)
TR - (recognizing that an Accardi violation may be a due process violation,); Jedn v. Nelson,
' 727 F.2d 957, 976 (11th Cir. 1984) ("Agency deviation. from its own regulations and
. - procedures imay justify judicial relief”). Further, "[i]t is well established that an agency -
- acts arbitrarily . . . when it does not follow its own procedures." Torres v. U.S. Dep't of
. Homeland - Sec.,_ 0. 17-cv-01840, 2017 ~U.S. Dist. LEXIS 161406, (S.D.- Cal. o
2017)(holding that "[the] failure [of Defendants, DHS, USCIS, U.S. Immigration and e
Customs Enforcement, and CBP] to follow the termination procedures set forth .
arbitrary, capr icious, and'an abuse of discrefion" because ...a fundamental pnnmp]e of
federal law is that a federal agency ‘must follow its own pmcedutes (cnat:ons omitted));
see .also Andriasian v. INS, 180 F.3d 1033, 1046 (9th Cir. 1999). See also, Damus v.
Nielsen, 313 F. Supp. 3d 317, 335-38 (D D.C. 20]8) (APA «claim based on DHS fallure to
'comply w1l]1 an ]CE Pa:ole Dlrechve) .

- Here, the v1olallon of the Accardi, doctnne constitute a violation of the Fifth Amendment's .-

Due Procéss Clause, according case law precedents and USCIS Policy Manual, a finding that the =

Petitioner present a danger 1o the community, “'it would violate current policy to proceed, a

- criminal judgment may be set aside™ Matter of ANDRADE, 14 1. & N. Dec. 051 (BIA 1974).

Moreover, Petitioner does not present a danger to the community and the govemmen: failed to
psove that Petitioner posed a dangen to the Lommumly ' .

12
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: The'rcspdndent is fiot “properly included” in the ‘category of aliens subject to ‘mandatory

detention pursuant section-236(c) of the Immigration and Nationality. Act, “for bond or custody -

_.purposes 8 C F.R: 3. 19(]1)(2)(11), accmdm;, to, USCIS Policy Manua! where is cstabllshed

E] Crimes Agamst Authorit) of Govcl nment

Offenses fouml not to involve moral lulpnude because haud or evil intent was lacking
mclude possessing an’ altered immigration document ‘with knowledge that it was altered; but

~ without its use or intent to use it unlawfully... . Generally, moral turpitude is not inherent in
_violations of such regulatory statutes. Thus, in 1he absence of fraud or evil intent, moral turpitude
‘does. not-emerge from violations of immigration laws: 382" See https://www.uscis.gov/policy-

manual/updates, with the May 21,-2020 Technical Update. Chapter 71 - Grounds for Deportation,

- 271,08, DCponab:hty Based on the Commlsmon of Criminal Offenses; [1] Crimes Involving Moral .
. Turpltude [d]-CIMTs Scope of Crimes; Classification of Spec:ﬁc Cri ime, [11) Specific Crimes
Consu:ieled [E] Cumes Ag,amst Authm ny of Governmenl o :

Itis \'vell‘settled that the régu]au_ons‘whlch the Service p|‘0111u1galcs have the force and effect

~ of law and are binding on the Service and the lmmi;,ration ‘Court. A “Violation of a regulatory’

requirement by a Service officer can result in evidence: being excluded or proceedings
invalidated where the regulation in question serves a purpose of benefit to-the alien and the
violation pr e]ud!(.ed interests of the alien which were pmtected by the regulatlon " Matter of

"Garcia- F]o:es, I'7°1&N Dec. 325 (BIA. 1980)

The Imlmgratlon court should 1eject DHS' arguments as forfelted as establlshcd upon a

Board precedent,.and due that Respondent does not present a-threat to- national security “it would
-violate current policy to procced, .a criminal judgment. may be set aside” Matter of ANDRADE, = .
14 1. & N. Dec. 651 (BIA 1974). Moreover, Respondent does not present.a threat to national

security, ‘and- the &,ovcmmcnl tallcd to prove that - Rcspondenl prcsentcd a threat to national -

- security.

Thc Rcspondent contends that there was no tcasonab]c gl ound fo; 1eba:dmg asa dangel to the -
security of the country in-which she is, or who, having *“not been” convicted by a final judgment
of a particularly serious crime, constitutes a danger to the commumty of that oounuy, whelc the

cwdcnce of dangel to the community was not clear and convincing.

Accordmg to-UbCiS Pollcy Manual:
Genetdlly monal turpitude is not.inherent in violations of such tcg_,ulatory statutcs Thus,

in the absence of fraud or evil intent, moral turpuude does not emerge ﬁom violations nf'
. ummgmnon fans 382" .
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.. L7, See hitps: ﬁwww LlSClS g,ov/pohcy manualfupdatcs with thc May 2! 12020 I‘echntcal -
MR - Update. Chaplcr 71 Grounds for Deportation, 71.05 DCporlabﬂny Based on the
-~ Commission of Criminal Offenses, [1] Crimes Involving Moral Turpitude, [d}: CIMTs
~Scope- of Cr:mes Classification of Specn“c Crime, [ii] Speuﬁc Crimes Consideted, (E]
' _Cnmes Agamst Authonty of Govcmment '

lt is wcll seltled thal the regulanons which the Service promulgales have the fmce and effect

.- of law and are binding on the Service and the Immayahon Court. A “Violation of a regulatory

'.1equuement by -‘a Service officer can result i evidence bcm;, excluded or proceedings

" invalidated where the regulation in".question serves a purpose. of benefit to the alien and the

_vlolahon prejudlced mtercsts of the alien which were protected by the- regulat:on » Matter-of°

~Garcia- F!ores 17 I&N Dec 325 (BIA ]980) Which rcspondenl does not present a dangcr to thc
c.ommumty . :

: “When the Govemment has promulgated * [1 ]eg,uiatlons wuth the force and effect of law v
‘ _~_lhose regulations "supplement the bare bones" of federal statutes. United States ex rel.
" Accardi v. Shaughnessy; 347 U.S. 260, 266, 268 74.S. Ct. 499, 98.L. Ed. 681 (1954).
~ The violation of the Accardi doctrine constitute “a violation of the Fifth. Amendment's
Duc Process Clause” United States v. Teers, 591 F. Appx 824, 840 (11th Cir. 2014)
'(1euogmz.mb that an ACCG)‘dI violation may be a-due pnoccss wolatton,) Jean v. Nelson,
727 F.2d 957, 976 (11th-Cir. 1984) ("Agency. deviation from its own regulations and
procedures may JUSIlfy judicial relief”). Further, "(i]t is well established that an agency .
~acts arbitrarily . .. when it does not follow its own p:occdures Torres v. U.S..Dep't of
. Homeland" Sec,. No. - 17:cv-01840, 2017 U.S. Dist. "LEXIS 161406, (S.D...Cal.: :
o 201’}')(holdmb that "[the]: failure {of Defendants, DHS, USCIS, U.S. Immigration- and
Customs Enforcement, and.CBP] to follow the termination procedures set forth™
arbluaiy, capricious, and an-abuse of discretion" becausce ...a fundamental- pnnupie of
o - federal law is that a federal agéncy must follow its own proccdules (citations omitted));
7. see also. Andriasian v. INS, 180 F.3d 1033, 1046 (9th_Cir. 1999). Sce also, Damus-v.
S Nwisen, 313 F. Supp 3d 317, 335-38 (D.D.C. 20i8) (APA claim bascd on D}]S fallure 10 :
- oomply with-an ICE Pa:olc Duectwe) . o x '

Hele a ﬂndmg that the lCSpOI'lde!‘ll present a danger to the connuumly, ‘it would violate
cufrent policy to proceed, a criminal judgment. may be set aside™ Matter of ANDRADE, 14 1. &
N. Dec. 651 (BIA 1974). Mq_reovel ReSpo_ndent_docs_ not present a dangerto the community.

_ Upon the. Boaid deusmn 1f“thc Coun finds the respondent i is a ﬂ]gu risk bul that tlns risk is
'-.suff*menliy reduced”if she posts a bond. “The Court applied the general bond. prowsmna
~contained in ‘Section 236(a) of the Act which require that the 1cspondcnl deimonstrate that he is
not likely to abscond, is not a threat to the national security, and is not a, threat to the -

“community... The.Court finds. the: respondent is a flight'risk but that this risk is” suﬂ'c:ently
. reduced n"he posts a bond. In the Matter of: lledfonso CASTILLO ‘Andara, File: A079 021-941
(BIA JUN 30, 201 0)(:1onptccedcnt) ‘Here, the respondent is entitled to the same rehef smce that

' Respondcm (‘lOEb not p1 esent a |1sk of flight from further pr occedm;:,s
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- ‘Because the Board had accepted-the same relief in other cases, "The present sometimes-yes,
_ someumes -0, sometimes-maybe pollcy . cannot, however, be squared with our obligation to-~
preclude arbitrary and capricious management of the Board's. mandate. . .decision in Respondent's
~ case. was “arbitrary and capricious....Patently inconsistent appl:callon of agency standards to
~similar situations lacks rationality and is” arbitrary” VARGAS;, v. INS, 938 F.2d 358 (2"-Cir.
1991). Moreover, Respondent does’ not present a risk- of ﬂlght from further proceedings, since
- that “this risk is sufficiently reduced if she posts a bond” In the Matter of:-lledfonso CAS ILLO
.t ‘Andaia File: A079-021-941° (BIA. JUN 30, 2010) (nonprecedent). .-Patently mt.ons:stent
appllcatlon nfagency standards 10- blml]al snuatlons lacks 1at10na|1ty and is ar blll‘dl y.

Cb'ncL'USION,

“ ' For ihe.-forcgoihQ’ reéSons, -the,ﬁrcsponden't -résnéctfﬁily. requests that ‘the iin’n)ig,ra'tibn court
gl'ai‘uéd this consideration in‘the bond dcciéidn since fhal .t'hc reqpondenl should be ‘member of
the new ll]lellCllOl'l and precedcm rendelcd on Bautlsta V. Santdcruz 2025 U.S. District. LEXIS '

_ 233085 Case 5 25 cv-OlS‘?S SSS BFM 2025 LX 513872 (SD Cal Novcmber 20, 2025),'
(Pctmoncm soubht an ordm to plolnblt Rcspondcnls from relocating Pcmlonels outside this

e ..‘_DISU'!CI pendmg, final rcso!utlon of this lm;,atlon. lhc court- Uanted the dpphcallon the- court ¥
_‘-_-"01dcu.d Rcsponden:s ‘o p:owde Pe!ttloncrs wlth an mdwlduahzcd bond heaun& or release.

. PC[IUOI’ICIb from detentlon )

WHEREFORE the respondent Evelyn Vasquez Veba p1osc rcspcctfully movcs to. 1equcst
" that lhe Buleau of Immlg,ratlon and Customs Enforcemem 1ewew and reconsxdc! a. bond_ .
dctenmnauon and schcdulcd a hearmg time, smce that oompdl m;, Rcspondent’s cncumstances
ar ag,amsl the factor s, hCL casc - for reicasc on boid prusents all thc positive equities. There is no
o mdlcallon {hat servuce aclually submitted any ev1dcnce on any of the factors. in. opposmon to.
' Respondenl s 1equest to be releascd from custody A bond rclu.{' accordm;,ly should be warranted o

on the bond amhount that IhlS Buneau deem jUSI and p:oper

ETS
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OATH

- UNDER PENALTIES OF PERJURY, I, Evelyn Va’quéz Vega, declare that | have read

the foregolng document, -and | Understand its .content;. this_ document is filed in good

- faith and is timely filed, | understand its content in-English, has potennal merit, and that
facts contained |n the documents are true and correct. :

Date: _|2-20- 2025~ .
: _.Evelyﬂ Vasque’; ﬁgas _
Pro se Respondent  ~ -
v —

.o Lar _ ter -
4702 East Saunders St.
- Laredo, Texas, 78401

CERTIFICATE OF SERVICE

' __'I HEREBY CERTIFY that a true and_ correct orrgmal of the foregoung document has
~ been furmshed by U.S. Mail- postage prepaid to The Clerk of the Bureau of Immigration -
_ - and Cqstoms Enforcement " review, to lmmlgrahon and Custom Enforcement.
: Department -of Homeland-. Security, Chief Counsel, Deputy Chief Counsel, Assistant
Chief Counsel, and all the lawyers on- record via e- ﬁhng court system on thzs day
December _@ 2025. -

Respectfully Submitted:

| _@tﬂw Uaea)%;_@@q
Evelyn Vasquez Vegda

Pro se Respondent
Bty —— |
- Laredo Detention Center
4702 East Saunders St.
Laredo, Texas, 78401
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