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For the reasons explained in the accompanying Memorandum of

Points and Authorities, Petitioners hereby make this Ex Parte Application for

a Temporary Restraining Order and Order to Show Cause Re: Preliminary

Injunction pursuant to @ and 5ll$1Q--$.

705. Petitioners have resided in the United States for more than 25 years and

were arrested as a part of a largescale immigration action in Los Angeles.

Both were charged in removal proceedings with having entered the United

States without inspection and appeared for bond hearings at the Adelanto

detention center. In both cases, immigration judges found that that they

lacked jurisdiction to consider bond redetermination hearings based on a

new directive issued by the Department of Homeland Security. The refusal

to hold a bond hearing violates the Immigration and Nationality Act and due

process. They now seek a temporary restraining order requiring that the

immigration judge hold a bond hearing. Expedited relief is necessary to

prevent irreparable injury before a hearing on a preliminary injunction may

be held.

Petitioners request that the Court issue a temporary restraining

order and order to show case re: preliminary injunction in the form of the

orooosed order submifled concurentlv with this Aoolication. This

Application is based on the First Amended Petition for Writ of Habeas

Corpus, Memorandum of Points and Authorities, and the ds,claptriou and

exh ibits in support thereof.

Respondents were advised on August ll, 2025 that Petitioners

would be filing this ex pafie application and of the contents of this

application. Toichin Decl. fl 3. See Local Rule 17-19.1.

Counsel for Respondents is as follows:

Randy Hsieh Assistant United States Attomey
United States Attomey's Office I Central District of California
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Fedeml Building,Room 7516

300N.■os Angeles St.I Los Angelcs,Caliおmia 90012
T:213.894.65851F:213.8%.78191塁 鯉壺=Hsi塾@墜

`画
』鯉

Dated: August 12,2025 たノだヌ
`α`珂

ソ■,たみ
"

Stacy Tolchin
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I.  INTRODUCTION

Pctitioners Jorgc Arrazola― Gonzalcz and(Dsi″aldo Gonzalcz scek a

Tcinporalぅ′Resttaining()rdcr that rcquires Rcspondcnts to release thclll■・olll

custody orto provide thcm、 ′ith an individualizcd bOnd hcaring befOrc an

immigratiOn JudgC purSuant t0 8工LS【 LAユ 22∝ a)Within SeVCn dayS Ofthe

issuancc ofa TRO.

AIthough IPctitioncrs wcre prcsent and rcsiding in thc United Statcs for ovcr

25 ycars atthc timc ofthcirimmigr江 lon arrcsts,thcy werc suttcctcd to a ncw

E)I‐IS policy issucd on July 8,2025、 vhich instructs all ICE crllployccs to considcr

anyonc arrcstcd within thc Unitcd Statcs and chargcd,ぃ ′ith bcing inadrnissible

under塁■S`【】L`L上墾:2(a)(014)ω  tO bc an“ applicantお r admission"undcr塁

ユ ユ Ω 二 ■ 2XDO迫 雙 and thCrCお rC SubjCCt tO mandatOry dCtCntiOn.

Thc ncw IDHS policy wasissucd“ in coordination with thc Dcpaimcnt Of

Jusucc(DOJ).''Sι′Tolchin Dec.Exh.H,ICE Intcnnl Guidancc Rcgarding

Dctcntion Autho五 ty for Applicants for Admission.Each Petitioncr is dctaincd at

the Adelallto I(〕 E IProcessillg([〕enter and has been dcnicd a bond hcaring by an IJ

based on this new policy. See Tolchin Dec. Exhs. C, G.

The denial ofbond hearings to Petitioners and their ongoing detention on

basis of the new DHS policy violates the plain language of the Immigration and

Nationaliw Act (INA). 8 U.S.C. 6 I l0l el sea. See Lazaro Maldonado Bautista et

al v. Ernesto Santacruz Jr et al., 5:25-cv-01873-SSS-BFM, Dkt # 14 (C.D. Ca. Jul.

28,2025); Rodriguez v. Bostock, No. 3:25-CV-05240-TMC, 2025J.L1-I93E5{1, at

*16 (W.D. Wash. Apr. 24,20251; Gomes v. Hyde,No. 1:25-CV-i l57I-JBK,2025

WL 1869299, at *9 (D. Mass. July 7,2025).

Despite the new DHS poticy's assertions to the contrary, 8 U.S.C. $

1225(b)(2)(A ) does not apply to individuals like Petitioners who previously

entered and are now residing in the United States. Instead, such individuals are

subject to a different statute, $ 1226(a), that allows for release on bond or
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conditional parolc.Section 1226(a)cxprcssly applics to peOple、 vhO,likc

Petitioners,arc chargcd as rcnlovable for having cntcred the Unitcd States without

inspcction and bcing prcscntゝ ′ithout adlllission.

Respondents'ncw lcgal intcrprctation sct fOrth in the p01icy is plainly

contrary to thc statutory franlcwork aind contrary tO dCCadCS Of agCnCy:praCticc

applying§ 1226(a)to pcople likc Pctitioncrs who arc prcscnt within the Unitcd

Statcs. Rcspondcnts'ncw policy and thc rcsulting ongoing dctcntion of Pctitioncrs

without a bond hearlng is depriving Petitioners of statlltory and constitutional

rights and unqucstionably constitutcs ilTcparablc inJury.

Pctitioncrs thcrcforc scck a l｀ crnporary]Restraining()rder cnJOining

Rcspondcnts fionl continuing to dctain him unlcss Pctitioncr arc providcd an

indiVidualiZCd bOnd hCanng bCfOrC an inlnigratiOnjudgC purSuant tO塁 工I」LC=§

上2丘色)within scvcn days ofthc TRO.

Pctitioncrs also scck an Order prohibiting Rcspondcnts fioln rclocating

Pctitioncrs outsidc of thc Ccntral E)istrict pcnding ianal rcsolution ofthis litigatiOn.

II. STATEMENTOFFACTS

Petitioner Jorge Arrazola -Gonzalez has resided in the United States for

over 25 years. On hlrre 6.,2025, he was arrested by immigration authorities as

part of a widescale immigration enforcement action in Los Angeles. Tolchin

Dec. Exh. A, D. Petitioner Oswaldo Gonzalez has also resided in the United

States for over 25 years. He was arrested on June 18,2025. Tolchin Dec. Exh. E.

Within this action, individuals were mistreated and taken for no other reason

than their racial presentation, as addressed by the temporary restraining order in

V a s q u e z P er d om o v. N o em, No. 2 : 25 -CV-0 5 60 5 -MEMF- SP, 2925-YL-!9)59@.

(C.D. Cal. July 11, 2025). There, the Court found that there was evidence that

impermissible factors such as race, language, employment, and location, were

being used to to detain individuals in a during a largescale immigration action in

2
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Los Angeles.This inding was afarincd by thc Ninth Circuit.Zα s`″
`ZP′
′グο′,,ο

θ/α′
"ッ
.助θ″,__F.4th_Nb.25-4312,2c奎」とL2上墾ュ22(9th cir.Aug.1,

2025)α″P′たα″ο孔/br αグ″′″S″α′ルιS′αッ′θ″″″g bc力″ ′みιS″″″7,22 Cον′′No.

25A169(■lcd Aug.7,2025).

Petitioncrs arc now dctained at thc Adclanto ICE Proccssing Centcr in

Adclanto,(1)alifornia and havc bccn placcd intO rcn10val procccdillgs.′ I｀olchin

Dcc.Exhs.:B,F.IBoth wcrc chargcd with having cntcrcd thc Unitcd Statcs

WithOut inSpeCtiOn.■UユC=仁上量逮垂邊壼nCD山襲 Tolchin Dcc.Exhs.B,F.

Pctitioncrs rcqucsted bond hearing before an inllnigration Judge.

T'hc inl■ligrationjudgcs dcnicd both PctitiOncrs'rcqucst fOr bOnd hcarings

bascd on lack ofJurisdiction.:Pctitioncr Jorgcソ rヽrazola― Gonzalcz was dcnicd

bond on July 12,2025,and Pctitioncr Oswaldo Gonzalez was dcnicd bond On

August 7,2025.

Pctitioncrs have no、 ′bccn dctaincd in inllnigration custody、vithOut a right

to bond fOr apprOximatcly mO n10nths.

III. ARGUMIENT

T｀hc req■lircmcnts for granting a Tcrnporary Rcstraining(Drder are

“substantially idcntical''to thosc for granting a prclinlinary inJunction.S′ 2′′,′bα ,lg

力r7Sα S々 Cο‐′」ο力″D』″″S力 &Cοっ2個I』■■鯉L&,■ 7(9th CiL2∞⊥)・
PCtitiOnCrS muSt dCmOnStratC that(1)they arC likCly tO SuCCCed On the meritS

oftheir claims;(2)thcy arc likcly to sumcr ircp肛 あ lc harm in thc ttscncc of

prcliminav rclicf;(3)thc balance Of cquitics tips in thcir favor;and(4)an

ittunctiOn is in tllc public interestラ Zブ″た′ν.NαムRβs.DO/i Cο
“
″ι〃,555 uS二Z22

(2008).A sliding scale tcst may bc applicd and an i刊 unction should bc issucd

v√hcll thcrc is a strollgcr shou7ing on thc balancc ofhardships,even iftllcrc arc

“scrious qucstions on thc lncrits._so long as thc plaintiff also shoぃ アs a likelihood

Of irreparablC harill and that the illJunCtiOn iS in thC publiC interCSt''И ″ ノb″ ″ ι
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Wild Rockies v. Cottrell, 632 F .3d 1127 . 1135 (9th Cir. 201 I ) ; see also Flathead-

Lolo-Bittenoot Citizen Task Force v. Montana,98 F.4th I 180. 1190 (9th CiA

2024).

Petitioners satist/ the criteria and a TRO should be granted.

A PETITIONERS ARE LIKELY TO SUCCEED ON THE MERITS OF
THEIR CLAIMiS.

Petitioners are likely to succeed on their claims that their ongoing detention

by Respondents under [ll!Q..$-[ffl@)1p) and the denial of bond hearing before

an immigration judge is unlawful.

The text, context, and legislative and statutory history of the Immigration

and Nationality Act all demonstrate that 8 U.S.C. $ 1226(a) govems their

detention.

I . The Text Of 6 1226h\ and 6 12256X2) Demonstrate That
Petitioners Are Not Subiect To Mandatory Detention.

First, the plain text of $ 1226 demonstrates that subsection (a) applies to

Petitioners. By its own terms, $ 1226(a) applies to anyone who is detained

"pending a decision on whether the [noncitizen] is to be removed from the United

States." 8 U.S.C. $ 1226(a). Section 1226 explicitly confirms that this authority

includes not just noncitizens who are deportable pursuant to EIJS.C-^$122.7@),

but also noncitizens, such as Petitioners, who are inadmissible pursuant to !-IJ.$.1f

g 1 182(a). While $ 1226(a) provides the right to seek release , $ 1226(c) carves out

specific categories ofnoncitizens from being released- including certain

categories of inadmissible noncitizens-and subjects them instead to mandatory

detention. See, e.g., $ 1226(cXlXA), (C).

If Respondents'position that $ 1226(a) did not apply to inadmissible

noncitizens such as Petitioners who are present without admission in the United

States were correct, there would be no reason to specifr that $ 1226(c) governs

4
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ceftain persons who are inadmissible; instead, the statute would only have needed

to address people who are deportable for cerlain offenses. Notably, recent

amendments to $ 1226 dramatically reinforce that this section covers people like

Petitioners who DHS alleges to be present without admission. The Laken Riley

Act added language to 5 1226 that directly references people who have entered

without inspection, those who are inadmissible because they are present without

admission. See Laker tuley Act (LRA), Pub. L. No. 119-1, 139 Stat. 3 (2025).

Specifically, pursuant to the LRA amendments, people charged as inadmissible

pursuant to $ 1 182(aX6) (the inadmissibility ground for presence without

admission) or $ 1182(a)(7) (the inadmissibility ground for lacking valid

documentation to enter the United States) azd who have been arrested, charged

with, or convicted of certain crimes are subject to $ 1226(c)'s mandatory detention

provisions. See 8 U.S.C. $ 1226(cX I )(E). By including such individuals under $

1226(c), Congress further clarified that $ 1226(a) covers persons charged under $

1182(a)(6) or (a)(7). In other words, if someone is only charged as inadmissible

under $ 1 182(a)(6) or (a)(7) and the additional crime-related provisions of g

1 226(c)( 1 )(E) do not apply, then $ 1 226(a) governs that person's detention. See

Ro d r i gu e z V a z q u e z v. B o s t o c k, No. 3 : 2 5 -CV-O 5 240 -TMC, 2025-$&-1-193850, at

*14 (W.D. Wash. June 6,2025), explaining these amendments explicitly provide

that $ 1226(a) covers people like Petitioners because the "'specific exceptions' [in

the LRA] for inadmissible noncitizens who are arrested, charged with, or convicted

of the enumerated crimes logically leaves those inadmissible noncitizens not

criminally impiicated under Section 1226(a)'s default rule for discretionary

detention."); Diaz Martinez v. Hyde, 2025 WL 2084238, al *7 (D. Mass. July 24,

2025) ("it, as the Govemment argue[s], . . . a non-citizen's inadmissibility were

alone already sufficient to mandate detention under section 1225(bX2XA), then the

2025 amendment would have no effect." 2025 WL )084238, at *7; Gomes v.



Case

l

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

:25-cv-01789-ODVV― DFM IDocurnent 8  Filed 08/12/25
#:86

Page 14 of29 PageID

夏,,ル,No.1:25-CV■ 1571-JEK,2o25 WL18の22 at*7(D.Mass.July 7,2025)

(Similar).S“ α′Sο Sttαの Cみοツ′0′″οrbウε Иssοε,,′λИ.ソ И〃s′
`2`′

′″s.Cο
"ェリ

ユ£ニリュ∠α】(2010)(obscr宙 ng tllat a stamtoly exccptiOn wOuld bc unncccssaW if

thC StatutC atiSSuC did nOt OthCrヽ ViSC COVCr thC CXCCpted COnduCt).

I:)CSpitC thC Clear statutory languagc,I)IIS issued a nc、 アpolicy on July 8,

2025 instructing all lnlmigration and Customs Enお rccmcnt(ICE)cmployccs to

considcr anyonc inadmissible under§ 1182(a)(6)(A)(i)― i.c"tllose who arc prcscnt

WithOut admiSSiOn― tO bC an“ appliCantお r admiSSiOn''and thCrCおrC Su可 CCt tO

mandatory dctcntion pursuant to&uS【Lよ上≧ユфxυttD.Sιι Tolchin Dcc.Exh.

H,“Intcnm Guidancc Rcgarding Dctcntion Authority for Applicants for

Adrnission",ICIE,July 8,2025. 
′
I｀hc ncw policy、vas implclnentcd``in coordination

、4th''thc I)cpartrncnt ofJusticc. Iセ′ And on May 22,2025,in an unpublished

dccision ilonl thc 13oard oflnl:nligration Appeals,E()IR、 adoptcd this sanlc

position.S′
`Tolchin IDcc.Exh.I,BIA I)ccision,Case No.:X)CX―

〕(XX-269,May

22,2025. Pctitioncrs havc cach bccn dcnicd a bond hcaring bcfore an IJ pursuant

to this ncw policy.Sθθ Tolchin l)cc.Exhs.C,(0.

Thc ncw p。 licy is also inconsistcnt with thc canon against supernuitics.

UndCr thiS``lnOSt baSiC[0珂 interprCtiVC CanOnS,… .`[a]StatutC ShOuld bC COnStruCd

so that cffcct is givcn to all ofits provisions,so that no part will be inoperative or

supcrnuous,void or insigniicant.'''CIο ′′θァッ.ι4″ J′′グ
'α

″′s,556 LL〔LニユΩ3_lLL4

(2009)(third altcration in original)(quoting I力ろらsッ. レラ
`ブ

″″,542三』」l=&&_lΩl

(2004));s“ α′sο 勁夕′,,,α″、ヽκ″′α″,霞I∠主畿生■m-11(9th Cin 2盤■)

(“ [c]。 ui[s]`must interprct tlle statute as a wh。 le,giving e“ectto each wom and

lllaking cvcry cffort not to interpret a provision in a nlanner that rcndcrs othcr

provisions ofthc saine statutc inconsistcnt,lrneaninglcss or supcrnuous.'''(citation

Omitted)).But by COnCluding that thC mandatOry dCtentiOn prOViSiOn Of§

1225(b)(2)applics to Petitioncrs,DHS and EOIR violatc this rule.
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In sum $ 1226' s plain text demonstrates that $ I 225(bX2) should not be read

to apply to everyone who is in the United States "who has not been admitted."

Section 1226(a) covers those who are present within and residing within the

United States and who are not at the border seeking admission. The text of $ 1225

reinforces this interpretation. As the Supreme Court recognized, $ 1225 is

concerned "primarily [with those] seeking entry," Jennings v. Rodriguez,583 U.S.

281-297 (2018), i.e., cases "at the Nation's borders and ports of entry, where the

Govemment must determine whether a[] [noncitizen] seeking to enter the country

is admissible," id. at 287 .

Paragraphs (b)(1) and (b)(2) in $ 1225 reflect this understanding. To begin,

paragraph (b)( 1)-which concems "expedited removal of inadmissible arriving

Inoncitizens]"----encompasses only the "inspection" of certain "arriving"

noncitizens and other recent entrants the Attomey General designates, and only

those who are "inadmissible under section 1 182(a)(6)(C) or $ 1 182(a)(7)." E

U.S.C. g 1225(b)(l)(A)(i). These grounds of inadmissibility are for those who

misrepresent information to an examining immigration officer or do not have

adequate documents to enter the United States. Thus, subsection (b)(l)'s text

demonstrates that it is focused only on people arriving at a port of entry or who

have recently entered the United States and not those already residing here.

Paragraph (b)(2) is similarly limited to people applying for admission when they

arrive in the United States. The title explains that this paragraph addresses the

"Ii]nspection ofother Inoncitizens]," i.e., those noncitizens who are "seeking

admission," but who (b)(1) does not address. Id. $ 1225(b)(2), (bX2XA). SV

limiting (b)(2) to those "seeking admission," Congress confirmed that it did not

intend to sweep into this section individuals like Petitioners, who have already

entered and are now residing in the United States. An individual submits an

"application for admission" only at "the moment in time when the immigrant

7
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actually applies for admission into the United States." Torres v. Barr,976 F.3d

9 18 - 927 (9th Cir. 2020) (en banc). Indeed, it Torres, the en banc Court of

Appeals rejected the idea that $ 1225(a)(l) means that anyone who is presently in

the United States without admission or parole is someone "deemed to have made

an actual application for admission." 1d (emphasis omitted). That holding is

instructive here too, as only those who take affirmative acts, like submitting an

"application for admission," are those who can be said to be "seeking admission"

within $ 1225(b)(2)(A). Otherwise, that language would serve no purpose,

violating a key rule of statutory construction. See Shulman,58 F.4th at 410-1 l.

Furthermore, subparagraph (bX2XC) addresses the "[t]reatment of

[noncitizens] arriving from contiguous territory," i.e. those who are " arriving on

land." EIJS,C--$1225(0(4(C) (emphasis added). This language turther

underscores Congress's focus in $ 1225 on those who are arriving into the United

States-not those already residing here. Similarly, the title of $ 1225 refers to the

"inspection" of "inadmissible aruiving" noncitizens. See Dubin v. United States,

599 U.S. I 10. 120-21 (2023\ (emphasis added) (relying on section title to help

construe statute).

Finally, the entire statute is premised on the idea that an inspection occurs

near the border and shortly after arrival, as the statute repeatedly refers to

"examining immigration officerfs]," 8 U.S.C. $ l2?5(b)(2XA), (bX4), or officers

conducting "inspection[s]" of people "arriving in the United States," id $

1225 (a)(3), (bX 1 ), (bX2), (d); s ee a ls o King v. Burwel l, 57 6 U.S. 47 3 - 492

(2015) (looking to an Act's "broader structure . . . to determine fthe statute's]

meaning").

The new DHS and EOIR policy and the IJ orders denying bond to Petitioner

on this basis ignore all this and instead focus on the definition of"applicant for

admission" at $ 1225(a)(1) (see Tolchin Dec. Exh. H, "Interim Guidance

8
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Rcgarding Dctcntion Authority for Applicants for Adlllission",ICE,July 8,2025;

Tolchin Dcc.Exhs.C and G,IJ Bond Ordcrs for PcthOncrs)which dcincs an

``applicant for adnlissiOn''as a persOn、 vhO is``prcscnt in thc Unitcd Statcs who llas

nOt bCCn adini■ Cd Or WhO alriVCS in thC UnitCd StatCS,''■ ■LLC二 主■22X4進 n.But

as thc Ninth Circuit has cxplained,``、 vhcn dcciding whcthcr languagc is plain,

[COuns]muSt rCad thC WOrdS in thCir COntCXt and With a ViCW tO thCir placc in thc

overall statutow schcmc.''Sα ″Cαrあs′4′αε力θ rrめ′ソB′ε
`″

″,D3LttL上狙ュ

ニとΩ(9th Ci二 2(22)(intemal quotation marks omiicd).Hcre,that cOntcxt

underSCOrCS thatthC dCinHOn in(a)(1)iS limitCd by OthCr aSpCCtS OfthC Stamtc tO

thosc who undcrgo an initial inspcction at or ncar a port of cntry shortly anier

arrival― and thatit docs nOt apply to thosc、 vl10 are arrestcd in thc intcrior ofthc

Unitcd Statcs inonths or ycars or dccadcs latcr.

Signiicantly,in deelming that ali noncitizens who entercd、 vithout inspection

arc ncccssanly cncompasscd by thc mandatory dctcntion provision at§ 1225(b)(2),

thc l)IIS and iE(I)IIR policy ignorcs that thc provision docs not sinlply addrcss

applicants for admission.Instcad,thc language``aipplicant for adnlission''in

(b)(2)(A)is■ 1■hcr qual面cd by clarifying thc subparagraph applics only to thosc

``sccking adnlission''一 in other、vords,thosc、 vllo havc applicd to bc adrnitted or

parOlcd.´Γhc ncw p01icy and thc IJs'irnplcmcntation ofthc policy ignorcs this tcxt,

Just as it ignOrcs the statutOry languagc in§ 1226 that cxprcssly cncolllpasscs

pcrsOns wl10 havc cntcrcd thc Unitcd Statcs and arc prcscnt Ⅵithout adinission.

´
Γhus,Petitioners'prcvail rcgardless ofthe scope of§ 1225(a)(1)'s definition of

``applicant for adnlission.'' 
´
「 his is bccausc classincation as an``applicant for

admission′ 'iS nOt SufiCienttO rCndCr SOmCOne Su● CCttO mandat。 ly dCtentiOn

undcr§ 1225(b)(2).Thc“ applicant for admission''must α′sο be“sccking

adnlission,''and that is cicarly l■ ot the case foriPctitioncrs.

9
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islative Histo Further Su rts Thc A lication Of
0 etltloners tcntlon.

The legislative history of the Illegal Immigration Reform and Immigrant

Responsibility Act of 1996 (ilRIRA), Pub. L. No. 104--208, Div. C, g$ 302-03,

I l0 Stat. 3009--546,3009=LE2to 3009-583, 3009 585, also supports a limited

construction of$ 1225 and the conclusion that $ 1226(a) applies to Petitioners. In

passing the Act, Congress was focused on the perceived problem of recent arrivals

to the United States who did not have documents to remain. See H.R. Rep. No.

104-469, pt. l, at 157-58, 228-29; H.R. Rep. No. 104-828, at 209. Notably,

Congress did not say anything about subjecting all people present in the United

States after an unlawful entry to mandatory detention if arrested. This is important,

as prior to IIRIRA, people like Petitioners were not subject to mandatory

detention. See 8 U.S.C. $ 1252(a)(l) (1994) (authorizing Attomey General to arrest

noncitizens for deportation proceedings, which applied to all persons physically

present within the United States). Had Congress intended to make such a

monumental shift in immigration law (potentially subjecting millions of people to

mandatory detention), it would have explained so or spoken more clearly. See

Witman v. Am. Trucking Ass'ns,531 U.S. 457. 468 {9 (2001). But to the extent it

addressed the matter, Congress explained precisely the opposite, noting that the

new $ 1226(a) merely "restates the current provisions in [INA] section 242(a)(1)

regarding the authority of the Attomey General to arrest, detain, and release on

bond a[] [noncitizen] vtho is not lawfully in the United Stales." H.R. Rep. No. 104-

469, pr. 1 , at 229 (emphasis added); see also H.R. Rep. No. 1 04-828, at 2 I 0

(same).

3.  Thc Record And Lon standin A cnc Practice Reflect That
ovcrns etltroners etentlon.

DHS's long practice of considering people like the Petitioners as detained

under $1226(a) further supports this reading of the statute. Typically, in cases like

2.   Thc Lc

10
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that of the Petitioners, DHS issues a Form I-286, Notice of Custody Determination,

or Form I-200 stating that the person is detained under $ 1226(a) or has been

arrested under that statute. This decision to invoke $ 1226(a) is consistent

with longstanding practice. For decades, and across administrations, DHS has

acknowledged that $ 1226(a) applies to individuals who are present without

admission after entering the United States unlawfully, but who were later

apprehended within the United States long after their entry. Such a longstanding

and consistent interpretation "is powerful evidence that interpreting the Act in

[this] way is natural and reasonable." Abramski v. United States, 573 U.S. 169. 203

(2014) (Scalia, J., dissenting); see also Bankamerica Corp. v. United States,452

U.S. 122- 130 (1983) (relying in part on "over 60 years" of govemment

interpretation and practice to reject govemment's new proposed interpretation of

the law at issue).

Indeed, agency regulations have long recognized that people like Petitioners

are subject to detention under $ 1226(a). Nothing in 8 C.F.R. $ 1003.I9(h)-the

regulatory basis for the immigration court's jurisdiction-provides otherwise. In

fact, EOIR confirmed that $ 1226(a) applies to Petitioners when it promulgated the

regulations goveming immigration courts and implementing $ 1226 decades ago.

Specifically, EOIR explained that "[d]espite being applicants for admission,

[noncitizens] who are present without having been admitted or paroled (formerly

referred to as [noncitizens] who entered without inspection) will be eligible for

bond and bond redetermination." 52-Eed-Rsgdl-0323.3

In sum, $ 1226 governs this case. Section 1225 and its mandatory detention

provision applies only to individuals arriving in the United States as specified in

the statute, while $ 1226 applies to those who have previously entered without

admission and are now present and residing in the United States.

11
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B. PETITIONERS WILL SUFFER IRREPARABLE HARM IN THE
ABSENCE OF A TRO.

In the absence of a TRO, Petitioners will continue to be unlawfully detained

by Respondents pursuant to $ 1225(b)(2) and denied a bond hearing before an IJ.

Petitioners have now been without a bond hearing for two months.

"Freedom from imprisonment-from government custody, detention, or

other forms of physical restraint-lies at the heart of the liberfy" that the Due

Process Clause protects. Zadvydas v. Davis,533 U.S. 678. 690 (2001). Detention

constitutes "a loss of liberty that is . . . irreparable." Moreno Galvez v. Cuccinelli,

492 F. Suop. 3d 1 169. I 18 I (W.D. Wash. 2020) (Moreno ID, off'd in part, vacated

in part on other grounds, remanded sub nom. Moreno Galvez v. Jaddou,52F.4th

821 (9th Cir.2022). It "is well established that the deprivation of constitutional

rights unquestionably constitutes irreparable injury." Melendres v. Arpaio, Spl

F.3d q90. 1002 (9th Cir. 2012) (citation modifi ed); Warsoldier v. Woodford, 4 | I
F.3d 989. l00l-02 (9th Cir.2005). See also Hernandez v. Sessians, 872F.3d976.

9gL--95 (9th Cir. 201 7) ("Thus, it follows inexorably from our conclusion that the

govemment's current policies [which fail to consider financial ability to pay

immigration bonds] are likely unconstitutional-and thus that members of the

plaintiff class will likely be deprived of their physical liberty unconstitutionally in

the absence of the injunction-that Plaintiffs have also carried their burden as to

irreparable harm."); Maldonado Bautista et al. v. Santacruz, et al., No. 5:25-cv-

01873-5SS-BFM (C.D. Calif. July 28,2025), Order Granting Temporary

Restraining Order, Dkt. 14 at 9 ("[T]he Court finds that the potential for

Petitioners' continued detention without an initial bond hearing would cause

immediate and irreparable injury, as this violates statutory rights afforded under $

t226(a).")
C. THE BALANCE OF EQUITIES TIPS IN PETITIONERS'FAVOR

AND A TRO IS IN THE PUBLIC INTEREST.

Because the government is a party, these two factors are considered

12
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tOgCthCr.′Viたθ″ツ_〃iο′グ|`′,ユ,6」』」l=生1&L‐410(2009).Petitioncrs have establishcd

that thc l)ublic intcrcst factor、veighs in tllcir favor because thcir clailns asscrt that

the neW p01iCy haS ViOlatCd fCdCral laWS.Sθ ο Zα′ルグι′Sο′′″ε.ν.″
`み

ブ″″g,IB2

E過旦」£Ω丘_K22(9th Ciェ=2Ωll).BCCauSC thC poliCy prcvcnting Pctitioncrs'om

obtaining bond``is inconsistent Ⅵrith fcdcral la、v,...thc balancc of hardships and

public intcrcst factors、 vcigh in favor of a prclilminary inJunctioll.''Mο r′″ο(7α′νιz

′C〕νεご″θ′″,聾■二塁理ュ豊坦2盤二2墾 (W.D.Wash 2019)(Mο
“
″οのiS“ α′S0

Mο″″ο Gα′ツ″,52L■L陸上■2(9th Ci二 2盤2)(amHning in patt pCrmanCnt

inJunction issued in iィ|。″θ″。′rand quOting apprOvingly districtjudge'sd£ Qセ[a」Ωn

that``it is clcar that ncithcr cquity nor the public's intcrcst arc nlllhcrcd by

a110Wing Vi01atiOnS Of tdCral laW tO COntinuC").ThiS iS bCCauSC“ it WOuld nOt bC

Cquitable Or in thC publiC'S intCrCSt tO a110W thC[gOVCnllnCnt].… tO Vi01atC thC

rcqllircnlcnts of fcdcral law,csipccially whcn thcrc arc no adcquatc rcn■ cdics

aVailabler'/α′ルル′SO′′″a′ ″″″″g,■21ニユ■αこ
“
m22(9■ CiL2廻■)

(secOnd alteration in original)(citation omi■ cd).Indccd,Rcspondent“ cannot

suftr harm■ om ani刊 unction that mcrcly cnds an unlawil practicc.''Rο ″′′gν″

′Rοbb″S,■ELE過旦」ユ2ヱL」」丘(9th CiL_2011).

D. PRUDENTIAL EXHAUSTION IS NOT REQUIRED.

Prudential exhaustion does not require Petitioners to be forced to endure the

very harm they are seeking to avoid by appealing the IJ bond orders to the Board

of Immigration Appeals and waiting many months for a decision from the BIA.

"[T]here are a number of exceptions to the general rule requiring exhaustion,

covering situations such as where administrative remedies are inadequate or not

efficacious, . . . [or] irreparable injury will result . . ." Laing v. Ashcroft,370 F.3d

994. 1000 (9th Cir-2091) (citation omitted). In addition, a court may waive an

exhaustion requirement when "requiring resort to the administrative remedy may

occasion undue prejudice to subsequent assertion ofa court action." McCarthy v.

13
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Madigan,503 U.S. 140. 146-47 (1992), superseded by statute on other grounds as

stated in Booth v. Chtrner, 532 U.S.731.73941 (2001). "Such prejudice may

result . . . from an unreasonable or indefinite time frame for administrative action."

Id. at 147 (citing cases). Here, the exceptions regarding irreparable injury and

agency delay apply and warrant waiving any prudential exhaustion requirement.

1. Futility
Futility is an exception to the prudential exhaustion requirement. Petitioners

have been subjected to the new DHS policy issued on hiy 8,2025 instructing all

ICE employees to consider anyone arrested within the United States and charged

with being inadmissible under $ I 182(a)(6)(AXi) to be an "applicant for

admission" under 8-IJS.C-$1225(bX2M) and therefore subject to mandatory

detention. The DHS policy states it was issued "in coordination with the

Department of Justice (DOJ)." See Tolchin Dec. Exh. H. IJs function within the

Executive Office for Immigration Review which is a component of the Department

ofJustice. Petitioners have been denied a bond hearing by an IJ based on this new

policy. See Tolchin Dec. Exhs. C, G.

Further, the most recent unpublished BIA decision on this issue held that

persons like Petitioners are subject to mandatory detention as applicants for

admission. See Tolchin Dec. Exh. I, BIA Decision, Case No. XXX-XXX-269,

May 22,2025. Finally, inthe Rodriguez Vazquez litigation, where EOIR and the

Attomey General are defendants, DOJ has affirmed its position that individuals

like Petitioners are applicants for admission and subject to detention under $

1225(bX2)(A). See Mot. to Dismiss, Rodriguez Vazquez v. Bostock, No. 3:25-CV-

05240-TMC (W.D. Wash. l:une 6,2025),Dkt.49 at2'7-31. See also Maldonado

Bautista et al. v. Santacruz, et al., No. 5:25-cv-01873-SSS-BFM (C.D. Calif. July

28,2025), Order Granting Temporary Restraining Order, DkILLIgLLL (in a case

with identical facts and legal arguments, the Court stated it "was unconvinced that
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the administrative process would seltcorrect in light of the DHS Guidance

Notice." The Court also noted "DHS's unequivocal commitment to the contested

legal authority in [the] matter[.]") Under these facts, appeals to the BIA would be

tutile.

2. Irreparable injury
Irreparable injury is an exception to any prudential exhaustion requirement.

Because Petitioners were denied bond and ordered mandatorily detained, each day

they remain in detention is one in which their statutory and constitutional rights

have been violated. Similarly situated district courts have repeatedly recognized

this fact. As one court has explained, "because ofdelays inherent in the

administrative process, BIA review would result in the very harm that the bond

hearing was designed to prevent: prolonged detention without due process."

Hechavarria v. LYhitaker, 358 F . Stpp. 3d 227 . 237 (W.D.N.Y. 2019) (intemal

quotation marks omitted). Indeed, "if Petitioner is correct on the merits of his

habeas petition, then Petitioner has already been unlawfully deprived of a flawful]

bond hearing[,] [and] . . . each additional day that Petitioner is detained without a

flawful] bond hearing would cause him harm that cannot be repaired." Villalta v.

Sessions, No. 17-CV-05390-LHK, 2017 WL 4355182, at *3 (lJ.D. Cal. Oct.2,

2017) (intemal quotation marks and brackets omitted); see also Cortez v. Sessions,

3 1 8 F. Sunn. 3d I I 34. I I 39 (N.D. Cal. 201 8) (similar). Other district courts have

echoed these points.r

ls♭′,ag,Pθ rιz′ ЙИοグ

“

ュニ£Щ準重■2■2艶 (N.D.Ca1 2020);B′α″あ″ッ
Barr, 434F.SuD _3d30_37 (W.D.N.Y. 2020); Maruoquin Ambriz v. Barr,42oLL
阻
"」
止

"■
%1(ND Ca1 2019);0′″′gα―Rα響 ′ッル ssゴο″s,襲工£理Lm

221_lΩΩ■-04(N.I).Cal.2018);iィο′
`ο

ッα Eε力′ッ′″′メαッ.βα″″,No.20-CV-02917-
JSC,χ2■WL2西2麗■,at*6(N.D.Cal.May 27,2020);Rο″なν″Dねz′ βα″,
No.4:20-CV-01806‐ YGR,χ2■璽L⊥堅生Ю上,試 *5(N.D.Cal.Apr.27,2020);

Bル7″ ツ.Bα′″,No.20-CV-01285-LHK,2Q2Qユ巫Lユ2α浸■1,at*4(N.D.Cal.
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Petitioncr asserts both statutory and cOnstitutional claiins and have a

``nindanlcntal''intcrcst in a b。 1ld hcaring,as``frccd。 ln f7。 11l inlprisonlllcnt is at thc

`COrC OfthC libCrty prOtCCted by the I)uC PrOCCSS ClauSC.'''〃′′″′″グ|′Z,…

221(quOting Лο′ε力α′ιο″′Sブα″α,二Ω4二』三L…■1“8Ω (1992)).

Morcovcr,the irrcparable inJllry IPetitioncrs facc cxtcnds bcyond a chancc at

phySiCal libC■ y.ThCrC arC SCVCral“ irCparablC harmS impOSCd On anyOne SutteCt

tO illlnligratiOn dCtCntiOn[.]''〃 θ″″α″グ
`Z,塁
Z21Lユニュ

=225r ThCSC inClude``Subpar
nledical and psychiat・ ic care in ICE dctcntion facilitics.''Iを′

3.   ノミgency delay

Third,the BIA's dclays in attudicating bond appcals warrant excusing any

cxhaustion rcquiren■ cnt_A co面 's ability to waive exhaustion bascd on delay is

cspccially broad hcre givcn the interests at stakc.As tllc Ninth Circuit has

cxplaincd,Suprcmc Court precedcnt``pcrnlits a court undcr certain prescirlbcd

circurnstanccs to cxcusc cxhaustion whcrc`a clainlant's intcrcst in having a

particular issuc rcsolvcd promptly is so great that deference to tlle agency's

judglinent[of a lack ofinality]is inappropriate.'''丞r′′ブ″ツ.St″′′ルα″,2Z&正二と上022

ユ21(9th Ci二」222)(altCratiOn in Original)(quOting i′ イiα′″′ヽ 4S,E′ グ″Jグga,424ュ ェ」L

ュ12_11■ (1976)).(Dfcoursc,as notcd above,Pctitioncrs'intcrcst herc in physical

liberty is a“■lndamcntal''Onc_〃υ″ηα″グιz,L2ェ■止ェ2盗.M:oreover,thc

Suprcinc Coun has cxplaincd that“ [r]CliCf[When SCCking rCViCW Of dCtCntiOn]

Inust bc spcedy ifit is tO bc effectivc.''S′ αεたソBοッ′ι,1生と二L■_二4(1951).

I)espitc this nindalllcntal intercst and thc suprcrnc c〕 Ourt's adlllonition that

Only spccdy rclicfis mcaningfbl,thc BIA takcs ovcr half a ycarin most cascs to

attudiCatC an appCa1 0fa deCiSiOn denying bOnd・ In thCSC CaSCS,nOnCitiZCnS in

rellloval proccedings oftcn rernain locked up in a dctention facility with conditions

ApL■2,X20;ι OPιZ RθツθS'3ο′″αちNo.18-CV-07429-SK,21】遇」とLコ生Z握丘1,
at*7(N.D.Cal.Dcc.24,2018).
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``silllilar...to those in lllany prlsOns and Jails''and separatcd fr。 11l fanlily.

Rοグ′Jg〃θZ,ユ過二上ユニL塑2(Breyer,Jっ diSSCnting)is′′αおο,′.g,〃′″″α″グθz,:近2
F:旦生二26

E)istrict coults facing situations silllilar tO thc One at issuc hcrc

acknowledgcd that thc:BIA's inorlths-long rcvic、 v is unrcasOnablc and rcsults in

OngOing inJury tO thC dCtainCd indiVidual.Sに ,ag"Pι′θZ,`L`ユニL」SLュpp=〔 L≦Lュ:…2」3【1.
Indecd,as one distnctJudgc obsclvcd,``thc vast lllaJOrity of...cascs.…

havc`waivcd exhaustion...whcrc scvcral additional months lllay pass bcforc thc

BIA rcndcrs a dccision on a pcnding appcal[of a custody order].''■ イiο″′0ッα

3効θッι″ブα,四囚亜ι2五望■ ,at*6(quoting Rο″なν″ D″z,2⊆nnL

上述生x■,at■ 5);s“ αノsο 〃′ε力αッα′′」α,■墾I二&理ュニユェ2ュz-38(chng

ル

`ε

Cα″′カッand BIA dclays as rcason to waivc prudcntial cxhaustion rcquircment).

Additionally,the issues prcscnted in this petition are questions of statutory

intcrprctation、 、′hich arc``unlikcly to rcquirc agcncy considcration to gcncratc a

prOpCr rCCOrd tO rCaCh a prOpCr deCiSiOn.'' ■イlα′グ10″α″10 Bα
`″

′7S′α θ′αl ν.Sα
'2`α

ι′ツZ,

`′

αl,No.5:25-cv-01873-SSS― BF:Mi(C.D.Calif July 28,2025),Ordcr Granting

Tcmporary Rcs"aining Ordcr,⊇塁」4ユ」上

E. THERI IS NO JURISDICTIONAL HURDLE BARRING RELIEI

Finally, nothing in the Immigration and Nationality Act precludes this Court

from granting the TRO.

The "zipper clause" at SIJ.$;Q-S1252(bX9), which channels "[i]udicial

review of all questions of law . . . including interpretation and application of

constitutional and statutory provisions, arising from any action taken . . . to remove

an alien from the United States" to the appropriate federal court ofappeals, does

not apply because that section applies only to review of removal orders, and

Petitioners do not seek review of orders of removal but of custody . Maldonado

Bautista et al. v. Santacruz, et al., No. 5:25-cv-01S73-SSS-BFM (C.D. Calif. July
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28,2025), Order Granting Temporary Restraining Order, Dkt. l4 at 4-5.

The bar to review at 8 U.S.C. $ 1252(g) strips all courts ofjurisdiction to

hear "any cause or claim by or on behalf of any alien arising from the decision or

action by the Attomey General to commence proceedings, adjudicate cases, or

execute removal orders against any alien under this chapter." The Supreme Court

previously characterized $ 1252(9) as a narrow provision, applying "only to three

discrete actions that the Attomey General may take: her'decision or action' to

'commence proceedings, adjudicate cases, or execute removal orders. "' Reno v.

Am.-Arab Anti-Discrimination Comm.,525 U.S.471- 482 (I999) (emphasis in

original). In doing so, the Supreme Court found it "implausible that the mention of

three discrete events along the road to deportation was a shorthand way to

referring to all claims arisingfrom deportation proceedings." 1d (emphasis added).

Petitioners' challenge to their detention does not fall within these discrete actions.

Maldonado Bautista et al. v. Santacruz, et al., No. 5:25-cv-01873-SSS-BFM (C.D.

Calif. July 28,2025), Order Granting Temporary Restraining Order, Bft-1j3L!.
Finally, 8 U.S.C. $ t252(a), titled "Judicial Review of Orders of Removal,"

Section 1252(a)(2) contains four subsections, which outlines categories of claims

that are not subject to judicial review. $ 1252(a)(2)(A){D). None of these

subsections precluding judicial review apply to this matter, as the specified

statutory provisions do not cite to $ 1225(bX2)(A) or $ 1226(a), which are the two

provisions Petitioner challenges. Thus, no part of $ 1252 deprives this Court of

jurisdiction. Maldonado Bautista et al. v. Santacruz, et al., No. 5:25-cv-01873-

SSS-BFM (C.D. Calif. July 28, 2025), Order Granting Temporary Restraining

Order, DklLl4aI-6.

As such, the Court has jurisdiction over Petitioners' challenge to their

detention.
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IVo CONCLUS10N

For the foregoing reasons, the Court should grant Petitioners' Application

for a Temporary Restraining Order and Order to Show Cause.

Dated: August 12,2025 Rcspccti11ly Sub■littcd,

s/s′αて,ソ r。たヵ滋

S●cy Tolchin(CA SBN
#217431)
Law C)fnccs of Stacy Tolchin

776E.lGrccn St,Stc.210
Pasadena,CA 91101
「relephone:(213)622-7450
Facsimlle:(213)622‐7233
Email:

Stacv(2′Tolchinllnnli暉・ationocom

Emily Robinson
Law Office of Emily Robinson
5012 Eagle Rock Blvd
Los Angeles, CA 90041
Telephone : 323 -524-7 6 I I
Email:
eldrobinson@gmail.com

Counsel for Petitioner
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WORD COUNT CERTIFICATION

The undersigned, counsil of record for Petitioners certifies that this Memo

contains 5546 words, which complies with the word limit of L.R-.LL6LL.

s/stacv′ r。lchin

Stacy Tolchin
Counsel for Petitioner
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夢ラ賑:断FttEXf偲縛晏潔電絣:湯歌ittittf選躍駕8ぢ晨翌|£凛ば
'

ORDER TO SHOW CAUSE RE:PRELIMINARY INJUNCT10N:
DECLA3塾JIΩN QF.sT4CY TOLCHIN;AND[PROPOSED]ORDER by cmail
to lnc lollowing inalvlcual:

CERTIFICATE OF SERVICE

Randy Hsieh I Assistant United States Attorney
United States Attorney's Office I Central District of Califomia
Federal Building, Room 7516
300 N. Los Angeles St. I Los Angeles, Califomia 90012
T: 2 I 3.894.658 5l F : 213.894.7 8 I 9l Randv.Hsieh@usdoi.sov

s/ Stacy Tolchin
Stacy Tolchin

Counsel for Petitioners

21



Case

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

25-cv‐ 01789-ODVV‐ DFM Document 8‐ 1
#:102

Stacy Tolchin (CA SBN #217431)
Email : Stacy@Tolchinimmigration. com
Law Offices of Stacy Tolchin
7768. Green St., Suite 210
Pasadena, CA 91101
Telephone: (213) 622-7 450
Facsimile : (21 3) 622-7 233

Emily Robinson
Law Office of Emily Robinson
5012 Eagle Rock Blvd
Los Angeles, CA 90041
Telephone: 323-524-7 6l I
Email: eldrobinson@gmail.com

Counsel for Petitioners

JORGE ARRAZOLA― GONZALEZ,
Oswaldo GONZALEZ;

Petitioners,
V

K五sti NOEM,ct al.

Respondents.

Filed 08ノ12/25  Page l of55 PagelD

No.5:25-cv¨ 01789‐C)DW
(DFM)

UNITED STATES DISTRICT COURT FOR TⅡ E
CENTRAL DISTRICT OF CALIFORNIA

DECLARAT10N OF STACY
TOLCHIN IN SUPPORT OF
PETITIONER'S EIχPИRrE
APPLICATION FOR
TEMPORARY RESTRAINING
ORDER AND ORDER TO SHOW
CAUSE RE:PRELIMINARY
INJ〔NCTIC)N
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I, Stacy Tolchin, hereby declare and state the following:

1 . My business address is Law Offices of Stacy Tolchin, 776 E. Green St.

Suite 210, Pasadena, CA 91101.

2.Ihave personal knowledge of the events described below.

3. On August 11,2025 I emailed with Randy Hsieh, counsel for

Respondents. I informed him of Petitioners' intent to file an ex parte motion to seek

their release from custody and sent a copy ofthe complaint to his office. I also left

a message by phone. Mr. Hsieh is aware of the filing and has indicated that the

application is opposed.

4. Attached as Exhibit A is the Form I 213 issued by the Department of

Homeland Security to Petitioner Jorge Arrazola -Gonzalez.

5. Attached as Exhibit B is the Notice to Appear and lodging of additional

charges that the Department of Homeland Security issued to Petitioner Jorge

Arrazola-Gonzalez.

6. Attached as Exhibit C is the immigration judge's decision in Petitioner

Jorge Arrazola-Gonzalez's bond hearing, denying for lack ofjurisdiction, dated

July 11, 2025.

7. Attached as Exhibit D is a declaration from Petitioner Jorge Arrazola-

Gonzalez.

8. Attached as Exhibit E is the Form I 21 3 issued by the Department of

Homeland Security to Petitioner Oswaldo Gonzalez.

9. Attached as Exhibit F is the Notice to Appear that the Department of

Homeland Security issued to Petitioner Oswaldo Gonzalez.

10. Attached as Exhibit G is the immigration judge's decision in Petitioner

Oswaldo Gonzalez's bond hearing, denying for lack ofjurisdiction, dated August 7,

2025.
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11. Attached as Exhibit H is ICE's Interim Guidance Regarding Detention

Authority for Applicants for Admission

12. Attached as Exhibit I is a redacted copy of the Board of Immigration

Appeals' May 22,2025 BIA Decision Case No. XXX-XXX-269.

Pursuant to 28-C.EB-$242O1{0, I hereby verify that the information

provided in the application and all accompanying material is true and correct to the

best of my information and belief. Executed this l2th day of August 2025 at

Pasadena, CA.

s14"′αεッr。たヵプ″

Stacy Tolchin (CA SBN #217431)
Law Offices of Stacy Tolchin
776 E. Green St., Ste. 210
Pasadena, CA 91101
Telephone: (213) 622-7 4 50
Facsimile: (2 13) 622-7 233
Emai I : Stacy@Tolchinimmi gration.com
Counsel for Petitioner
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