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U.S. DISTRICT COURT
WESTERN DISTRICT OF LOUISIANA

AQ 242 (RcvE ﬂm’l?’) Echﬂm&r a Writ of Habeas Corpus Under 28 U.5.C. § 2241

UNITED STATES DISTRICT COURT

DANIEL J. McCQY, CLERK V2 for the
BY. s Western District of Louisiana
DMITRY NIKOLAEV ; 25-cv-0991 Sec P
)
Petitioner ;
s g Casc No. 249-259-275
U.S IMMIGRATION AND CUSTOMS ENFORCEMENT ) (Supplted by Clerk of Court)
)
)

Respondent
{name of warden or authorized person having custody of pelitioner)

PETITION FOR A WRIT OF HABEAS CORPUS UNDER 28 U.S.C. § 2241
Personal Information

1. (a) Your full name; DMITRY NIKOLAEV
(b) Other names you have used: ~ NONE

2. Place of confinement:
(2) Name of institution: WINN CORRECTION FACILITY

(b) Address: WCF, 560 GUM SPRINGS RD WINNFIELD, LA 71483

(¢) Your identification number: »A-

3. Are you currently being held on orders by:
¥ Federal authorities O State authorities O Other - explain:
ICE DETENTION
4, Are you currently:
(J A pretrial detainee (waiting for trial on criminal charges)
O Serving a sentence (incarceration, parole, probation, etc.) after having been convicted of a crime
If you are currently serving a sentence, provide:
(a) Name and location of court that sentenced you:

(b) Docket number of criminal case:

(c) Date of sentencing:
#Being held on an immigration charge
OOther (explain):

Decision or Action You Are Challenging

5. What are you challenging in this petition;
OHow your sentence is being carried out, calculated, or credited by prison or parole authorities (for example,
revocation or calculation of good time credits)
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AO 242 (Rev, 09/17) Petition for a Writ of Habeas Corpus Under 28 US.C.§2241

O Pretrial detention

®Immigration detention

ODetainer

(3 The validity of your conviction or sentence as imposed (for example, sentence beyond the statutory
maximum or improperly calculated under the sentencing guidelines)

ODisciplinary proceedings

O Other (explain):

6. Provide more information about the decision or action you are challenging:
(a) Name and location of the agency or court: U.S. IMMIGRATION AND CUSTOMS ENFORCEMENT
REFUSAL TO RELEASE ME FROM IMMIGRATION DETENTION
(b) Docket number, case number, or opinion number: NONE
(c) Decision or action you are challenging ¢for disciplinary proceedings, specify the penaities imposed).
U.S. IMMIGRATION AND CUSTOMS ENFORCEMENT
REFUSAL TO RELEASE ME FROM IMMIGRATION DETENTICN

(d) Date of the decision or action: 10/08/2023

Your Earlier Challenges of the Decision or Action

7. First appeal
Did you appeal the decision, file a grievance, or seek an administrative remedy?
0 Yes 4 No

(a) If“Yes,” provide:
(1) Name of the authority, agency, or court:

(2) Date of filing:

(3) Docket number, case number, or opinion number:
(4) Result:

(5) Date of result:

(6) Issues raised:

(b) If you answered “No,” explain why you did not appeal:

8. Second appeal
After the first appeal, did you file a second appeal to a higher authority, agency, or court?
OYes ®No
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_—, T
(a) If*“Yes,” provide; i
(1) Name of the authority, agency, or court.

(2) Date of filing:

(3) Docket number, case number, or opinion number:
(4) Result;

(5) Date of result:

(6) Issues raised:

(b) If you answered “No,” explain why you did not file a second appeal:

9. Third appeal
After the second appeal, did you file a third appeal to a higher authority, agency, or court?
OYes #No
(a) If “Yes,” provide:
(1) Name of the authority, agency, or court:

(2) Date of filing:
(3) Docket number, case number, or opinion number:
(4) Result:

(5) Date of result:
(6) Issues raised:

(b) If you answered “No,” explain why you did not file a third appeal:

10. Motion under 28 U.S.C. § 2255

In this petition, are you challenging the validity of your conviction or sentence as imposed?
OYes #&'No
If “Yes,” answer the following:

(a) Have you already filed a motion under 28 U.S,C, § 2255 that challenged this conviction or sentence?
O Yes O No
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11,

(b)

(©)

If “Yes,” provide:
(1) Name of court:

(2) Case number:

(3) Date of filing:

(4) Result;
(5) Date of result:

(6) Issues raised:

Have you ever filed a motion in a United States Court of Appeals under 28 U.S.C. § 2244(b)(3)(A),
seeking permission to file a second or successive Section 2255 motion to challenge this conviction or
sentence?

OYes O No
If *“Yes,” provide:

(1)} Name of court:

(2) Case number:

(3) Date of filing:

(4) Result:

(5) Date of result:

(6) Issues raised:

Explain why the remedy under 28 U.S.C. § 2255 is inadequate or ineffective to challenge your
conviction or sentence:

Appeals of Immigration proceedings
Does this case concern immigration proceedings?

#Yes

(a)
(®)
(c)

ONo
If*Yes,” provide:
Date you were taken into immigration custody: 10/08/2023
Date of the removal or reinstatement order: 06/06/2024
Did you file an appeal with the Board of Immigration Appeals?
@ Yes O No
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12.

If “Yes,” provide:

(1) Date of filing: 06/18/2024 A i
(2) Case number: E_

(3) Result:  Appeal was denied

(4) Datc of result:  11/13/2024
(5) Issuesraised: | don't agree with immigration judge decision

(d Did you appeal the decision to the United States Court of Appeals?
O Yes 7 No
If “Yes,” provide:
(1) Name of court:
(2) Date of filing:
(3) Case number:
(4) Result:
(5) Date of result:
(6) Issues raised:

Other appeals

Other than the appeals you listed above, have you filed any other petition, application, or motion about the issues
raised in this petition?

OYes ?No

If “Yes,” provide:

(a) Kind of petition, motion, or application:

(b) Name of the authority, agency, or court:

(c) Date of filing:
(d) Docket number, case number, ot opinion number;
(e) Result:

(f) Date of result:

(g) Issues raised:
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Grounds for Your Challenge in This Petition

13.  State every ground (reason) that supports your claim that you are being held in violation of the Constitution,
laws, or treaties of the United States. Attach additional pages if you have more than four grounds. State the
facts supporting each ground. Any legal arguments must be submitted in a separate memorandum.

GROUND ONE: Violation 8 U.S.C. §1231 (a)(6)

(a) Supporting facts (Be brief. Do nol cite cases or law,):
| have been detained by ICE beyond the removal period authorized by statue. ICE is not likely to remove me

in the near future. See attached memorandum with additional specific facts, Question (b) below is not applicable.

(b) Did you present Ground One in all appeals that were available to you?
OYes ONo

GROUND TWO: Violation of the due process clause of the Fifth Amendment to the U.S. Constitution.

(a) Supporting facts (Be brief. Do not cite cases or law.);
ICE is depriving me of my right to liberty. | have been detained by ICE for a prolonged period. See attached

memorandum with additional specific facts. Question (b) below is not applicable.

(b) Did you present Ground Two in all appeals that were available to you?
OYes ONo

GROUND THREE: __

(a) Supporting facts (Be brief. Do not cite cases or law.):

(b) Did you present Ground Three in all appeals that were available to you?
OYes ONo
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GROUND FOUR:

(a) Supporting facts (Be brief. Do not cite cases or law.):

(b) Did you present Ground Four in all appeals that were available to you?
OYes ONo

14, If there are any grounds that you did not present in all appeals that were available to you, explain why you did
not:  This is not applicable to this matter.

Request for Relief

15. State exactly what you want the court to do: Order my immediate release from ICE custody.
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=

Declaration Under Penalty Of Perjury

If you are incarcerated, on what date did you place this petition in the prison mail system:

I declare under penalty of perjury that 1 am the petitioner, L have read this petition or had it read to me, and the '
information in this petition is true and correct. [ understand that a false statement of a material fact may serve as the basis
for prosecution for perjury.

Date: p7/of /20245 /ZZ:

v S’ignamre of Petitioner

Signature of Atiorney or other authorized person, if any
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25-cv-0991 Sec P

DUM OF IPPORT PETT F \WRI ) X

Name:_Dmitry Nikolaev

Alien Registration No, »_4

Pro Se Petitioner-Detained
Detention Center: Winn Correctional Center

Address: 560 Gym Springs Rd Winnfield
LA, 71483

Thix was prepared by Rapid Defense Neowark, ACLU of Lovisiona, wnd the Sowtlicrn Poverty Law Center as part

af a pro e guide.

© 2008 Matthew Bender & Company, Inc., 8 member of the LexisNexis Group. All rights reserved. Use of this product is subject to the
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INTRODUCTION

Petitioner, _Dmitry Nikolasv . petitions this Court for a writ of habeas

corpus to remedy Pelitioner's indefinite detention by Respondents, Petitioner subntits this
Memorandum of Law in Support of the Petition for a Writ of Habeas Corpus,

As the Supreme Court held in Zewfiyelay v. fervis, 533 U.S. 678 (2001), noncitizens cannof
be detained indefinitely if the government is unable to carry out their removal. Instead,
detention afler a final order of removal is authorized only when removal is reasonably
foresceable. As a guide to courts, the Court in Za/vyday established a presumplion that
detention alter a final order of removal was permissible for six months. Detention after a
final order may be unlawful even when six months have not passed, particularly if it is
clear that the United States will noi be able to effect a noncitizen’s removal. But afier that
six-month period, once a noncitizen provides “good reason to believe that there is no
sigmificant likelihood of removal in the reasonably foresceable future, the Government
must respond with evidence suflicient to rebut that showing." And the longer a noncitizen
has been detained, the stronger the government’s showing must be.

Petilioner is entitled to release under the amework of Zavyedas unless the government
prompily demonstrates that there is a-signilicant likelihood of removal in the reasonably
foresceable future.

Petitioner respectfully requests that the Court use its authority under 28 U.S.C. § 2243 10
order the Respondents {o lile a return within three days, unless they can show good cause
for additionnl time. See 28 U.S.C. § 2243 (stating that an order to show cause why a
petition for a writ of habeas corpus should be denied is returnable “within three days unless

for good cause additional time, not excecding twenty days, is allowed™),

© 2008 Matthew Bender & Company, Inc., a member of the LexisNexis Group. All rights reserved, Use of this product is subject to the
restrictions and terms and conditions of the Matthew Bender Mastcr Agreement,
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S, In order to permit full judicial review of the claims herein and requested relief, Petitioner

respectfully requests that the Court order Respondents not to iransfer Petitioner outside the

jurisdiction of'this Court pending consideration of this Petition.
STATEMENT OF FACTS

6. Pctitioner was born in: _Kazakhstan

7. Pefitioner entered the United States on or about; _10/05/2023

8. An Immigration Judge ordered Petitioner removed from the United States on or about

06/06/2024

9. Regarding Appeals: _Following the entry of the final order of removal,

Petitioner appealed to the Board of Immigration Appeals. The BIA denied
Petitioners appeal on 11/13/2024

i0. Petitioner has cooperated fully with all of ICE’s elTorts 10 remove Pefitioner. Petitioner

has cooperated with ICE in the following ways: Petitioner has cooperated

with ICE by providing Information about Petltioner's country of birth and citizenship.

Pelitloner has cooperated with ICE by signing a travel document application.

Petitioner has cooperated with ICE by providing fingerprints, and other identification documents.

© 2008 Matthew Bender & Company, Inc., a member of the LexisNexis Group, All rights reserved. Use of this product is subject to the
restrictions and terms and conditions of the Matthew Bender Master Agreoment,
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11, Nonetheless, ICE has been unable to remove Petitioner from the United States. ICE is
unlikely to remove Petitioner in the reasonably foreseeable future because:

Petitioner's embassy / consulate has not [ssued Petitioner travel documents.

12. Regnrding Petitioner Detention: Pelilioner was detained while Petitioner's immigration

claims were pending.

13. If released, Petitioner will be supported by family and friends in (he United States. In

) e —

pamculah ~<
g —— — "

Name - "Long Jennifer Eppler’ [l  Status: Citizen

Organization Name - "Casa Marianeila"
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ARGUMENT

14, This action arises under the Constitution of the United States and the Immigration and
Nationality Act (“INA"™) §§ 101-507, 8 US.C. § 1101-1537, amended by the lilegal
Immigration Reform and Immigrant Responsibility Act of 1996, Pub. L. No. 104-208, 110
Stat. 3009-1570.

15, This Court has jurisdiction under 28 U.S.C. § 2241, the Suspension Clause, U.S. Const.
art, [ § 9, cl. 2, and 28 U.S.C. § 1331, as Petitioner is presently in custody under color of
the authorty of the United States, and Petitioner's custody is in violation of the
Constitution, laws, or ireaties of the United States. Sev Zaehvydas, 566 U S, 678. This Courl
may grant reliel under 28 U.S.C. § 2241 (habeas corpus), 5 U.S.C. § 702 (establishing the
right of review for a person suffering a legal wrong due to agency action), and 28 U.S.C. §
1651 (All Writs Act).

16, The Due Process clause applies 1o ali persons in the United States, “whether their presence
here is lawful, unlawful, temporary, or permanemt.” Zulvyedus, 533 U.S. at 693. In
Zadwdax, the Supreme Court emphasized, “{IJreedom from imprisonment—from
government custody, detention, or other forms of physical lies at the heart ol the libeny
that [the Due Process] Clause protects.”™ 533 U.S. al 690 (citing [Funciur v, Louisiana, 504
U.S, 71,80 (1992)). The Court noted, “[a] statute permitting indefinite detention of an alien
would raise a serious constitutional problem.” /d.; xve also Plyer v, Doe, 457 U.S, 202,210
(1982) (“Aliens, even aliens whose presence in this country is unlawful, have long been
recognized as ‘'persons’ guaranteed due process of law by the Fifth and Fourteenth

Amendments.™).

© 2008 Matthew Bender & Company, Inc., a member of the LexisNexis Group. All rights reserved. Use of this product is subject to the
restrictions and terms and conditions of the Matthew Bender Master Agreement,



Case 1:25-cv-00991-JE-JPM  Document 11§ Filed 07/09/25 Page 6 of 12 PagelD #:

17. Under 8 U.5.C. § 1231(a)2), noscitizens subject to final orders of removal “shall” be
detained during the first 90 days—the “removal period”—and they “shall” be removed
during that period under § 1231(a)(1). Under 8 U.S.C. § 123 1(a)6), the government "may"
continue detention beyond the 90-day removal period i’ a noncitizen falls within cenain
broad ategories of removability oris determined “lobe a risk to the community or unlikely
to comply with the order of removal.” 8 U.S.C. §1231(a)(0).

18. In Zadvyedas, the Supreme Court construed 8 U.S.C. §1231(a)(6) to authorize detention
only where it is significantly likely that removal will occur in the rcasonably foreseeable
future, in order to avoid the serious due process concems that would be presented by
permitting detention for an indefinite period of time. Znduydas, 533 U.S. at CITE. Aftera
noncitizen meets his or her initial burden to show that no such likelihood of removal exists,
the burden shifts to the Government 1o “respond with evidence sufficient to rebut [the
alicn’s] showing.” /fd. at 701.

19, Courts have rejected conclusory claims by 1CE agents which claim, without submiuing
concrete factual information about scheduled Mights or repatriation agreements, Lhat
removal is imminent. “[A] theoretical possibility of’ eventually being removed does not
satisfy the government's burdon once the removal peried has expired and the petitioner
establishes good reason to belicve his removal is not significantly likely in the reasonably
foreseenble tulure.” Belza v, Barr, No, 6:20-CV-00866, 2020 WL 6143643, at *S (W.D.
La. Sept. 17, 2020) (internal quotation marks and citation omitled). “[1)f [ICE] has no idea
of when it might reasonably expect [Petitioner] lo be repatriated, [a] Court certainly cannot
conclude that [a] removal is likely to occur—or even that it might occur—in the reasonably

foreseeable fuiure.” Xl at *S (internal quotation marks and citation omitted). See also,

© 2008 Matthew Bender & Company, Inc., a member of the LexisNexis Group. All rights reserved. Use of this product is subject to the
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Gomez Barco v. Wine, No. 6:20-CV-00497, 2020 WL 7393786 (W.D. La. Dec. 16, 2020)
(ordering rcleasc of a petitioner who was detnined longer thun six months because ICE had
not been able to secure necessary travel documents, noting that the ICE officer “clearly has
no factual basis for his *beliel” that there is no foreseeable impediment to Petitioner’s
removal or thal her removal is imminent," and that there was no foundation for the
“expectation” thal the COVID-19 related travel restrictions in place would soon be lifled);
Balza v. Barr, No. 6:20-CV-00866, 2020 WL 6064881 (W.D. La. Oct. 14, 2020) (same).'
In granting Ms. Balza's release, the court considered and rejected a conclusory declaration
by a local ICE Assistant Field Officer that removal was imminent. //. at *5. In Alexis v.
Smiith, the petitioner, Mr. Alexis, had been in detention for almost a year and subject to a
removal order for over & year. An ICE official testified to an informal agreement that
permitied removals but acknowledged that there were far fewer removals to Haiti in the
aflermath of the 2010 huricane. The Huitian government had an issue with identity
documents and it was unknown when that would be resolved. The ntagistrate did not credit
ICE’s vague statements that it was “endeavoring lo rectify the issue” and concluded there
was no end in sight for detention, and recommended release. The District Court Judge

agreed and ordered release. ICE then released Mr. Alexis on an Order of'Supervised release

1 Other district courts in the Filth Circuit and elsewhere have similarly granted habeas relief
when the noncitizen has shown thal thers is no. significant likelihood of removal in the
reasonably foreseeable future. See, e.g., Carreno v. Gillis, No. §:20-cv-44-KS-MTP, 2020 WL
8366735 (S.D, Miss, Dec. 16, 2020) (granting habeas relief to petitioner detained for
approximately sixteen months due (o a lack of diplomatic relations with Venezuela), 4/ v
Dep't af Homeland Sec,, 451 F, Supp. 3d 703 (S.D. Tex, 2020) (granting habeas relief to
petitioner initially detaincd for three years, released and detained again for four months when
petitioner could not be removed due to travel restrictions to Pakistan), Sharifi v. Gillls, No.
5:20-cv-5-DCB-MTP, 2020 WL 737921 | (S.D. Miss. Ocl. 9, 2020) (yranting habeas relicl to
petitioner detained for seventeen months after Iranian officials failed to respond Lo a travel
document request for more than seven months),

© 2008 Matthew Bender & Company, Inc,, s member of the LexisNexis Group. All rights reserved. Use of this product is subject to the
restrictions and torms and conditions of the Maithew Bender Master Agreement,
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and moved to get the judgment vacated on mootness, which It was, However, this does not
invalidate the reasoning and conclusions of the Magistrate Judge and District Court Judge
on this subject, and this case is still informative and persuasive (o the body of law on this
subject. Afexis v. Sitis, No, CIV.A. 11-0309, 2011 WL 3924247 (W.D. La. Aug. 3,2011),
report and recommendation adopted, No. CIV.A. 11-0309, 2011 WL 3954945 (W.D. La.
Sept. 6, 201 1), yacated, No, CV 11-0309, 2011 WL 13386020 (W.D. La. Sept. 15, 2011).

20,

=

Courts in this District have—pursuant to Zihyuuy—released individuals who have been
detained for over six months, See, e.g., Gomez Barco, 2020 WL 7393786 (ordering relcase
of an immigrant detainee who was a native and citizen of Venezuela who was detained
longer than six months because ICE had nol been able to secure necessary travel
documents); Balza, 2020 WL 6143643, at *5 (ordering release of petitioner and noting that
“{aliter more than & year of detention, Petitioner's removal nced not necessarily be
jmminent, but it cannot be speculative™) (internal quotation marks omitled).

21, Under Zaelvyelos, courts have found that there is no significant likelihood of removal and
granted relief where:

o No country will accept the petitioner. See, ¢.g., Jubir v. Asherofi, No. 03-2480,
2004 WL 60318 (E.D. La. Jan. 8, 2004) (granting habeas relief to petitioner
detained for more than fourteen months afler numerous countries refused to
repatriate the petitioner).?

e The petitioner's country of origin refluses lo issue a travel document. See, e.g.,
Alexis v. Smith, No, 11-0309, 2011 WL 3924247 (W.D, La. Aug. 3, 201 1) (granting

habeas relief 10 petitioner detained for approximately one year due to the Haitian
governmeul rejecting the quality of identity documents provided), lermine v. Dir.

2 Nee also Hasyonn v, Sessions, No, 18-CV-586-FPG, 2019 WL 78984, at *4 (W .D.N.Y. Jan, 2,
2019) (ordering release of petitioner detained fourtezn mouths afier petitioner showed “that
the countries with which he has any affiliation will not accept him™); Yusupov v, Love, No.
4:CV-06-1804, 2007 WL 5063231 (M.D. Pa. Jan. 12, 2007), Abel-Aulti v. Asheroft, 314 F.
Supp. 2d 418 (M.D. Pa. 2004) (ordering release of petitioner detained approximately two years
after refusal of several countries to accept petitioner),

© 2008 Matthew Bender & Company, Inc., 8 member of the LexisNexis Group, All rights reserved. Use of this product is subject to the
restrictions and terms and conditions of the Matthew Bender Master Agreement.
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of Inmmigr. & Customs knfl, No. 2:06-cv-1578, 2007 WL 22846006 (W.D, La. May
23, 2007) (granting habeas relief to petitioner detained for fifleen months duc 10
Trinidad's refusal to issuc travel documents); Lijecdn v, Geuzales, No. 06-1208,
2006 WL 3933850 (W.D. La. Dec. 18, 2006} (granting habens relief (o petitioner
detained nincteen months because Nigeria reflused 1o issue travel documents due to
petitioner’s HIV status).

¢ There is no removal agreement between the United States and a country. In these
scenarios, courts have found that the lack of a formal agrecmemt regarding
repatriation, lack of diplomatic relationship, and lack of a functioning government
support a Ninding that there is no signilicant likelihood of removal. See, e.g.,
Negusse v. Gonzules, No. 06-1382, 2007 WL 708615 (W.D. La. Mar. 1, 2007)
(granling habeas reliel 1o petitioner detained for approximately one year because
the United States did not have a repatriation agreement sith Ethiopia and Ethiopia
would not issue travel documents because one of petilioner’s parenis was not
Ethiopian).”

e There is either no response from a country designated for removal or a signilicant
delay in receiving a response. JSee, ¢.2., Gomzalez-Romdon v, Gillis, 5:19-cv-109-
DCB-MTP, 2020 WL 3428983 (S.1D. Miss. June 23, 2020) (granting habeas reliel
to petilioner detained thirteen mouths where there was no response from
Venezuelan officials).*

3 See also Ka v, Burean of hamigr. & Customs Ff'1, No. B-07-197, 2008 WL 11462867, at *8
(S.D. Tex. June 24, 2008) (ordering release of petitioner detained twelve months afier Senegal
“refused to issuc Ka a travel document because he d[id] not have proper identity
documentation™); Moreira v. Gonzules, No. CIVA CV05-588 A, 2006 WL 3861972 (W.D. La.
Nav, 2, 2006) (granting habeas relief 10 petitioner detained for three years because Cape Verde
advised that it would not accept the petitioner for repatriation); Klxau v, Gonzales, 481 F. Supp.
2d 638 (W.D. Tex. 2000).

4 See also Gomez Barco, 2020 WL 7393786, Islam v. Kane, No. CV-11-515-PHX-PGR
(LOA), 2011 WL 4374226, at *3 (D. Aziz. Aug. 30, 2011) (ordering release of pelitioner
detained ten months where petitioner presented evidence that Bangladesh “is one of fifleen
countries identified by ICE as least likely lo issue travel documents™); Carrcno, 2020 WL
8366735, Simoza Rangel v. Gillis, No. 5:19-cv-118-DCB-MTP, 2020 WL 7223258 (S.D. Miss.
Sept. 2, 2020) (granting habeas relicf to petitioner detained tor sixteen months duc to a lack of
diplomatic relations with Venezuelay, Abdnelle v. Gonzales, 422 F. Supp. 2d 774 (W.D. Tex.
2000) {concluding that the petitioner met the burden to show removal was not reasonably
foreseeable after being detained for more (than one year when an injunction restricted the
government's ability 1o remove the petitioner to Somalia).

$  See alvo Sharifi, 2020 WL 737921 1; Aung v. Barr, No. 20-CV-681-LIV, 2020 WL 4581465
(W.D.N.Y. Aug. 10, 2020); febvards v, Barr, No, 4:20cv350-WS-MAF, 2020 WL 6747737
{N.D. Fla, Oct. 14, 2020); Ruul v. Borr, No. 6:20-CV-06215 EAW, 2020 WL 3972319
(W.D.N.Y, July 14, 2020); Rodrignez Del Rio v. Price, No, EP-20-CV-00217-FM, 2020 WL

© 2008 Maithew Bender & Company, Inc., a member of the LexisNexis Group. All rights reserved. Use of this product is subject to the
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o ICE fails (0 take action to secure (ravel documents for a prolonged period See,
e, Senor, 401 F, Supp, 3d at 430-31 (granting habeas reliel after ICE initially
requested travel documents but where “there [wa]s no indication from the record
that anyonc ha[d) taken any further action in the cight nonths since thal time. . . to
facilitate Senor's receipt of the necessary travel documents™).*

22. As the length of detention grows, the period of time that would be considered the
“rcasonably foresceable future™ shrinks. See, ¢.g., Zacvpdas, 533 U.S. at 701 (stating that
as the length of time in detention grows “what counts as the ‘reasonably foreseeable fulure’
conversely would have to shrink™); Sever, 401 F. Supp. 3d at 430 (**{T]he passage of time
combined with' the *government [being] no closer 0. .. repatriating [a detainee] than they
were once they first took him into custody® (is] sufficient to meet that ‘initial burden.™);
Lanvrikow, 2009 WL 2905549, at *12,

23. Pefitioner’s continued detention is unlawful, and Petitioner is unlikely to be removed in the
reasonably foreseeable fulure. Therefore, Petilioner’s detention violates the statute and sthe
is entitled to immediate release.

24, Petitioner’s detention also violates the Due Process Clause. The Due Process Clause of the
Fifth Amendment forbids the government from depriving any “person” of liberty “'without

due process of law.” US. Const amend. V. "Freedom from imprisonment—from

7680560 (W.D. Tex. Nov. 3, 2020); Singh v. Whitaker, 362 F. Supp. 3d 93 (W.D.N.Y. 2019);
Buit v. Holeer, No, CA 08-0672-CG-C, 2009 WL 1035354 (S.D. Ala. Mar. 19, 2009) (holding
that petitioner met his initial burden where he was held in [CE custody for more than ten
months after the issuance of his removal order with no indication from the Pakistani Embassy
that travel documents would be issued); Lawrikow v. Kollus, No, CV-08-1403-PHX-GMS
(LOA), 2009 WL 2905549 (D. Ariz. July 27, 2009); Reid v. Crawford, No. 06-02436 PHX
JWS (MEA), 2007 WL 1063413 (D. Ariz. Jan. 31, 2007); Gni v. Ridye, No. ICV03 1965, 2004
WL 1920719 (M.D. Pa. Aug. 13, 2004), Shefyet v. Asherofi, No, 02 C 7737, 2003 WL 1964290
(N.D. Il Apr. 28, 2003),

& See also Chun Yat Ma v. Avher, No. C11-1797 MIP, 2012 WL 1432229, al *4 (W.D. Wash,
Apr. 25, 2012) (ordering pefitioner’s release where the government failed “to provide any
documentation of efforts . . . to effectuate removal , . . [for] nearly six months™).

© 2008 Matthew Bender & Company, Inc., 8 member of the LexisNexis Group. All righls reserved. Use of this product is subject to the
restrictions and terms and conditions of the Matthew Dender Master Agreement,



Case 1:25-cv-00991-JE-JPM Document 1-220 Filed 07/09/25 Page 11 of 12 PagelD #:

governnient custady, detention, ar other forms of physical restraini—lics at the heart of the
liberty™ that the Due Process Clause protects. Zadvydas, 533 U.S. a1 690 (citing Fowc/wr v,
Lowisiana, 504 U.S. 71, 80 (1992)). Civil immigration detention violates due process il it
is not reasonably related to its statutory purpose. See id. (citing Jackson v. Ineliunr, 406
U.S. 715, 738 (1972)). In the immigration context, the Supreme Court has recognized only
two valid purposes for civil detention: to mitigate the risk of flight and prevent danger to
the community. Jd, Petitioner’s prolonged civil detention, which has lasted well beyond
the end of the removal period, and which is likely to continue indefinitely, is no longer
reasonably related 10.the primary statlutory purpose. of ensuring imminent removal. Thus,
Petitioner’s detention violates Petitioner's right Lo due process,
CONCLUSION

25, In conclusion, Petitioner’s indefinite detention violates the detention statute and is
unconstitutional. Petitioner respectfully requests that this Court order Respondents lo show
cause why the writ should not be granted “within three days unless for good cause
additional time, not exceeding twenly days, is allowed,” and set a hearing on this Petition
within five days of {he retum, pursuant to 28 U.S.C. § 2243 and gram the Writ of Habeas

Corpus ordering Respondents to immediately release Petitioner from their custody.

Respectfully w%
Signalure:
Name; Dmitry Nikolaev

A-Number: _»v —<

Detention Center; __ Winn Correctional Center
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