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UNITED STATES DIS'T X1
DISTRICT OF NEW 111

JAIME IVAN DUCHI-NAULA,
Petitioner,

E.L. Tatum, Jr., I
Warden, FCI-Berlin; )

Patricia Hyde,
Acting Boston Field Office Director
Immigration and Customs Enforcement;

Todd Lyons,
Acting Director

U.S. Immigration and Customs Enforcement:
Kristi Noem,
Secretary

U.S. Department of Homeland Security,

Pamela Bondi,
U.S. Attorney General,

Respondents.
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not been admitted to the | 1
inaccurate statement of the
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to expedited removal and
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“Uon 236(a) of the INA, 8 US.C. § 1226(a).”  Matter

niphasis added).  Petitioner was arrested by

e the border without inspection in December 2022.

1 nte expedited removal proceedings under 8 U.S.C. §

1 removal proceedings under § 1225(b)(2).  He was
s argument that the approval of his S1J petition some
clention to § 1226(a) ignores the BIA's clear

. subject to mandatory detention under § 1225, subject
v, Q. LI 291 & N. Dec. at 69-70.

(). .1 and Matter of M-S-,27 1. & N. Dec. 509, 518

ity for detention is driven by the circumstances
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ith immigration authorities.'  If that encounter

won provisions of § 1225, the alien “is ineligible for any

v 230¢a) of the INA, 8 US.C. § 1226(a).” Matter of Q.

s udded); see also Matter of M-S-. 27 1. & N. Dec.

spondents” position is that “all noncitizens who have

' be mandatorily detained.”™ DN I3 at3. This isan

pondents” position.  Matter of M-S- explains that
resent within the U.S. without having been admitted
oration officer within 100 air miles of any U.S.

cstablish that they have ben physically present in the

nmediately prior to the date of encounter™ are subject

dctention provisions of § 1225, 27 1 & N Dec. 509,
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I immigration authorities are exempt from expedited
coverned instead by § 1226. See 8 US.C. §
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509, 518 (2019) (aliens subject to expedited remova’ '+ ~dures . .. (including those aliens who
are referred after a positive credible fear determinatic: or procecdimes under section 240 of
the Act) are covered by section [1225], not section |12 +.7) (internal quotation marks and
citations omitted); id at 519 fn. 1 ("[A]liens who have o been adimitied into the United
States do not have a presumptive constitutional entitlericon to be released into the country.™)

The approval of Petitioner’s SIJ petition does 111 change hi status as an applicant for
admission (a fact Petitioner does not appear to disputc. DN 13 2t e 1), and the law is well
settled that applicants for admission have no statutor istitutione! entitlement to a bond
hearing, see Jennings v. Rodriguez, 583 U.S. 281 (20| haughiessy v United States ex rel.
Mezei, 345 U.S. 206 (1953); Matter of M-S-,27 1. & ™ at 319 1 | ([A]liens who have
never been admitted into the United States do not hav o sumpiive constitutional entitlement
to be released into the country.”). Petitioner’s argunic it his cubuequent arrest pursuant to
an administrative arrest warrant converts the authority [ s detention 1o § 1226 was flatly
rejected by the BIA in Q. LI, See29 1. & N.at 71 fn. ' ~“Oince an alicn is detained under
section [1225(b)]. DHS cannot convert the statutory v governing ... detention from
section [1225(b)] to section [1226(a)] through the po issuanc o oowarrant.) - Rather, the
Board expressly held that “an applicant for admissio vas arrested without a warrant while
arriving in the United States and thereafter placed in 1 || procecdings. is detained under
section [1225(b)(2)] until the conclusion of removal pro. o dings.” /i ar 71, Petitioner’s
removal proceedings remain pending, and he therefore o iins suliecr o § 1225(b)

notwithstanding the approval of his S1J petition.
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catraordinary showing required for this Court to grant
roceedings.  Bader v. Coplan, 2003 WL, 163171, at

< on the law and the facts that his detention is unlawful,
cluim of constitutional error.  Petitioner’s

For these reasons, the

C.dre not extraordinary.

1 of the habeas petition has not been met. and this

Respectfully submitted,

JOHN J. MCCORMACK
Acting United States Attorney
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