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IN THE UNITED STATES DISTRICT COURT _
FOR THE NORTHERN DISTRICT OF ILLINOIS, EASTERN DIVISION

AZIZ ZAMIROV,
Petitioner,

et e Nn. 25~cv-{}6540
Y. L i Judge Frankhn U. Valderrama

SAM OLSEN, MARCOS CHARLES,

SHEAHAN, KRISTI NOEM, PAM
BONDL and DONALD J. TRUMP
i Respondents

MEMORANDUM IN SUPPORT OF PETITIONER'S EMERGENCY MOTION FOR
RELIEF FROM UNLAWFUL EXPEDITED REMOV AL

| "iN.TRonUCTION |
This case is before the Court on a petmon for habeas corpus after Petitioner’s unlawful
arrest and detent:on (purportcdl&) pursuanl to 8 U, S (5 6 1225( b)(1) at the Chicago Immigration
Court on Iune 10, 2025, Pchttoﬂer wbmlts this memorandum in support of h:s requcm for
~ emergency relief undcr 28U.S.C. §2241. Pct:tmner asks this (‘ourl 10 dex.lare that the Departmeﬂt
of Hcmcland Security (D_HS) attt.mpt to remove hlm thmugh expedited removal procedures
under 8 U ‘9 C. § 1225(b) is unlawful given thl he was pamled into the ’Umted States under 8
u. % C. § 1182(d)(5) and 1hen placed in standard rem(wal pmceedmas under 8 U.S.C. § 1229a.
 Federal courts retain jurisdiction to revu.w v«hether I}H‘% hds lawfullj. designated a noncitizen for
expedited remov al and to prevem the un! awﬁxl mrcumventmn of statutory removal procedures,
' . BackeRouND
A... ::Factua__l Backgmnnd “
Petitioner is 2 Kyrgyz athlcic v«hc fled Ky q,yz.smn”;iue to perscmnon tied to his peaceful

opposmﬂn to the rulm;_, govemmem particularly as the govemment explmted athletes to advance

the government’s polkl:cal agenda. Before he fled, Petztmner was phys;caiiv assaulted after
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refusing to participate in political events suppcmng 1}14: ruling regme Despite requiring surgery
for his injuries, he did not report the attack due to fears of retaliation. Later, Petitioner helped
organize a peaceful pmtest against thc govemmem $ explmtatnon of athletes, and as a result, he
was mlamga!eﬁ and threatened with i 1mpnsanment As these thwats escalated, he learned that a
criminal case was being prepared against him. As a reqult Petitioner fled Kyrgyzg.lan in 2023, !

Petmonez entered the United States from Mcmco at the Brownswiie Te\:as pon of entry

usmg a smartphonc application known as CBP Onc on April 28 2023 At that time. entry into the
- ”.Umted’ %tates was generally suspended under a pmgmm k.nown as Title 42 42U8.C. §265, Vvhth
. restricted most entries to the l]mted Smtes due to CQViD-I? Title 42 notwithstanding, some
individuals were able to enter the Ummd States using {“BP One and were pamled into the country
to compieie ihc:r 1mm1gratzon pmmss undcr 8 U. S C § ] 182(&}(5}

Like others who entcred the: Umted States under these processes during this time, Petitioner
was granted one year of parolc upon entfy At the same time, DH‘§ issued Petitioner a Notice to
Appear (NTA) initiating removal proceedings against him, The NTA alleged that Petitioner was
i;:adnﬁssible because he did not possess a valid entry documcm rcquired by the Immigration and
Natwnallty Act (INA} See 8 U.S. C § 1 ISZ(a)(?)(A)(I)(l) DHS cot}cumndv filed the NTA with
thc immigration court, which commenced formal removal proceedings under 8 U S, C. § 1229a.

Petitioner applied for asylum by ﬁhng Form [-5 89 wzthm one year of h]s amvai as required.
Petitioner then retained munsel and he has comphcd wsth all legal obhgatmm including his

” appearance at the master calendar heanng and tzmely submission of pleadm‘gs On June 10, 2025,
: Reapundenz alm subm:lteé a pre«-hearmg statemem in prepamnon for the mdn xdual heanng onhis -
. ”asylum claim,
Despite this diligence and compitancc wuh all i unﬂngranon pmcedures during his master

calendar hearing on June 10, 2025, DHS orally mcved to tcrmmatt: Petitioner’s removal
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procccdmgs so that he could b:: p}awd into exped:icd removal proceedmgs under 8 U.S.C. §
1225(b). DHS did not make tlns mnt;on in ;sdwnce present any written arguments, or provide

Petitioner an advance opportumt} to respon& Pennoner s counsel objected, but the Jjudge granted
DHS's motion. Petitioner, thmugh counsei n:served. ,I:'l:l_%:_i“l_ght to appeal the di smissal to the Board
of Immigration Appeals. ' e
Immediateiy after the Judge dlsmlswd regular pmceedmgs, DHS- -on mfamwazmn and

bchef—— issued an expedited remﬁval order and 1ook Petitioner i mm custody, purpoﬂe:ily under the
detentton authority outlined in § 1.8 * 5 E225f b}(”’){A)
e emergency petition fol!owe:i .

B, Overview of Rekwn_gt Re;mw‘al,ﬂ Pﬁrble‘;'aﬁd Detentiml Provisions

- Petitioner has been taken ﬁom the ordmary remnvaf process undcr 8 US.C. § J°29a and
placed into expedited remmal unde:r 8 U ‘5’ C -§ 1223( b) aﬁer having bcen paroled into the United
States pursuant to § U b C. § 118?&{)(5) Respondenls clmm. that Petitioner is detained under 8
- U.S.C. § 1225 and not under 8 .U.S.E;':.'§ 1226, the standard detention amhomy Because this case

turns on an mtcrprczatxon tzi these | provaslons. a brief ov enlew-of : theiz--opera&on 1s appmpriﬂtﬁ.

2} In 1996, Cungress established
expedned removal 1o wbstanﬂally shorten and speed up the removal process” for certain
noncitizens arriving without i mm1granen ii{scumem& Make the Rd N 4 Wn{f 962 F.3d 612, 618

. (DC Cir. 2020); see 8 U SC 51225(&:-)(1) Fxpcchtcd remﬂval may be applied to certain

' noncitizens who arrive at the border or " enter without inspection, typxcally those who lack valid

. cliims, noncitisens Suhjectcd to expedxted removal are ordered emoved by an 1mm1grancm officer

“without further hearing or.te_:yizw._?i’_}c_i.:_
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_ The applicability of expedzted remm«al is mb_;ecl to 1m.15mam caveats. A noncitizen is

amenable to expt,dncd remwal if he “‘has not been a:imﬁtcd or paroled into the United Seates and

; [he} has not aﬁlrmanvelv shown zo the satmfacnan of an lmnugrauon officer, that [he] has bt.en

' physical Iy present in the United btates contmuously {or the 2~year period meﬁ‘}dlatf:i} prior w Lhc'

date of the determination of madnusmbzhty undcr ﬁus mhparagmph rRepR C

il 1225(h3( 1 }{A){m)(ll} ln other words, noncmzens who are paro%ed into the United States cannot

be subjected to expedited removal, and people who have heen presem in the United States for more

than two years prior to a “dciennmatmn of' madrmssibaht) " are likewise exempt.

A person subject to e:xped;ted rem(wai may, however snll apply for asylum, withholding

-of removal, and relief under the Conventmn Agamst Tomm: That is because Congress’s interest

m “efficient removal” was haianced ag,amst "a second, equally important goal; ‘ensuring that

" 'mdxv:duais with valid asylum daxms are not returned to countries where they could face

: pcrsecunoxz ' Grace v. Barr., %5 F.3d 883, 9{}2 (DC‘ Cir. 2(!20)

A person scekmg asylum via the cxpedntcd rcmevai prucess must ﬁrst express a f'car of

persecution or tm'ture or an intention to apply for asylum That person is then entitled to a credible

fear” screening interview. 8 U.S.C. § 1225(!3}(13[8) Bacauasc the credible fear i mtervurw is oniv a

threshold screening device, a noncmzcn “need not shuw that he or she is in jbr,r eligible for

: asyium.“ .Grm,e, 965 F.3d at 888 (mtemal quotation marks mmttecf cmphasm in ongmal) [nstead,

they need on]y show a “credible tear i dei‘med by ﬁ'lf: statule as a “mgmﬁc.mt pos_snbdny that the

- individual “could establish eligibility fm-f'asylum” in removal proceedings, See 8 U.S.C.

§ 12250)(1)BYV); 8 CER. §§208.30 (e)2)-3).

If the officer finds a cre'di'ﬁie fear the iziciiwduai 1s lakcn out or the exped;ted removal

! pmcess for proccssmg m rt.gular removal proccedmgg, d;scl;ssed below. 8 US.C
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before an mumgran{m judge, who will assess whethcr the apphcam has a credible fear of
persecution. 8 C.F.R. § 1208, 30. If the judge ﬁnds a credxble Fear, the noncitizen is placed in full
- removal proceedings. fd. If, however, the judge affirms the asyium officer’s adverse finding, the

applibdﬂl is Subject to removal “without nmher hearing or review,” § Us.c. §§ 1225(b)(1 KB,

(ifi); see 8 US.C, §8 2752[3](2)(A) (e) The CFI generally occurs quickly, from detcntiﬁn, And .

while a pmou is entitled to a * consu!tauon period” before a _C_Fl, that process does not convey a
right to counsel and it “shall not unreasu'n_a_bly delay the -proéess ” Id. § 1225(b)(1(B)(iv): see Las
Americas Immigrant Advocacy Center v Wa!f 507 F. ‘iupp 3d 1. 14(D.D.C. 2020).

Regular Re oval P 229&'

The altemamc to the expedzled

removal process, which is the normal process for most noncitizens in the United States occurs
‘under 8 U.S. C. § 12293, The INA pmwdes that unless otherwise specified, these proceedings are
_ “the sole and exclusive procedure for dctem:nmg v«hether [a noncitizen] may be admitted to the

Umted &tatea or, if the [nonunmn} has been so admitted, removed from the United States,” id §

1229a(a)( 3).In these regular remo»ai proccedmgs noneitizens have the ri ight to counsel, to present

evidence, to Cross-examine w:tm:sm,s, ami 1o appeal if neuessary to the Board of Immigration
Appealsand a fuderal court ofappeais 8US.C. §g 1729 1229a, 1252(a), (b); 8 C.ER. ~$§ 1003.12-
i 1{}(}3 47. They also have subatannally more Lsme to gaxher cwdencc. Lonsu}t with counsei develop
arguments, and _othcrwm prcpa:e.- A noncmzen m regular removal proceedmgs may submit a
“defensive” asylum apphcanon to the i immigration juds,c asa form of relief from removal. 8 C.FR.

§ 208.2(b), and the applicant can likewise seek, Dther forms of rehef from removal,

: on a case-by-case bas1s for urgent humanitarian reasons.” Id 1In 2020, DHS Eaunched a

smarlphone app called CBP One 1o pmwde travelers wrth 3cce53 to certain immigration related

functions pnor to their arrival in the Umted States. Under the prmr administration, CBP One
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became the primary mechanlsm for peeple <;eekmg to enter the United Statcs to seek asylum, to

receive an uppouzum:m o enter the United States -and be com:dered for protection. When a person

- cmcrcd the United States using CBP Qne they were oﬂen released into the United States on paro!c,

pur:,uam Ho 8 LI h Co§ 182(d)(s) wlth a ducummt mstmctmg them to appear in rcnmv&i

_proceedings initiated under 8§ US.C. !; 122% Accordmg to the Board of Immigration Appeals.

- parcle under this provision provides _the “‘o.nly e.xcepuon”. that would permit someone in

Petitioner’s posture to be released into the United ?tatcs following entry usmg CBP One, See

Matter r;)‘" Q Li. 791 & N Dec. 66 (BIA 2025)

: The INA contmns multiple

different sources for dr:téntion auzhorit}, as relevant here are 8 U S.C. § 1226(a) and 8 U.S.C.
§ 1225(b)(1)(B)(ii), (HIYTV). Sectmn 1226(a) ;}mwdes a noncitizen * ‘may be arrested and dctamcd
pcndmg, a decision on whether the [nencntzen] is ta be removed fmm the United States™ “unless

the _parson is subject to mandztory detemlon as descrlbed }ater n that section. People who are

detained un&m' this authority can be released on bond and s some courts have held that the burden

is on the gevemmsm 1o establish that a person in suc:h a situation is a flight risk and danger to the
community., ‘S'ee Hulke v, Sehm:dz 5?2 F Supp 3d 593 602-@3 (E D. Wise, '»‘02!} (holding that
habeas pemmner was “enmled toa hond rcdetenmnanon hearing at which the Gnvmment must
prove by clear and convincing ewdence thai [Petmoner} poses a danger to the community or (2)

prove by a preponderance of the evidence that [hé} poses a ﬁaght risk™).

Detention under the exp{:dztﬁd remavai scheme is much more restrictive. That statute

prowdes fhat a person shall be deiamed for the duratian of the cnﬁ:d'blc fear proccss and also for

subsequent remoy al proceedmgs for a person who is found to have 3 credible fear of persecution.

3 Us.C. t‘i kZBS(b)(])(B)(n) (m)(I\f) As menhoned abovc Lhe “cmlv“ exception to this is that

DHS may gmnt pamie to allow someone in th:s wnlexr, o be releawd
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LEGAL bTANi}A RD AND J URISD!CTI()?Q
‘This Com't has szsdlctmn undar 28 U S C. § 2241 to rewew whether DHS is lawfully
cie!ammg, or attcmptmg to rcmove a nonc:.tmen, espeeraily where J‘undamemal szatutary or
:: consumuonal prozewons are at stake “l‘he Supreme Coun has repeatedlv conﬁrmed that habeas
. corpus ramams available to le:.l thc Iegahty of" execut_gve &etentlon and removal. In JNS v, St L yr, .
533 U S. 289, 3 14 (20{31) 1he C‘ouﬁ held that noncitizens may seek habeas review of purely legal
and Lonsutununai cimmc when no other adcquate remedy uusis W}ulc 8 USC. § 125%:)(2) i
: rcsmcts certain mdwtdua} challenges 1o final expedlted remavaf crderq it does not ehmmatt: this
Court’s jumdrctxon to dec.zde whether DHS has Iawﬁlil;y mvoked cxped:zed removal atall.
. AR(-LFMENT
For this Court to ad_;zzdxcatc Pe:tatzoncr s habeas pcmwn Ihe startmg point is to identify the
_source 0f detemlon authority that Respondent relies upon. As mentioned above, there are two
possnble optzons here: 8 U, SC‘ § 1226(a) and 8 U §C IZZS(b) Rﬁspondenis contend that
Pehnqner 15 detained under 8 U S.C. § 1'325(”0) whmh relatcﬂ To the detention of applicants for
| admission 1o the United States who are sub;cct to expedned removal, but mere are a number of
- problems with that posmon
First, Pctitione.r is not an applicant for admission, and he is not subject to axpedi.tcd r;.maval
because he was lawfully paroled i into the Umted States under 8 U S C § 1182(dX(5)A). The Board

- of Immigration Appeals reccml},r nsuad a precedenﬁal declsm expressiv stating that all applicants

for adrmssmn are Subjec‘t to maudato:ry dctcnnon and that the only means for re]ease from custody

| for someone in Pcmmner g pcsmon was via paro!c See Matm' af Q. Li, 291. & N. Dec. 66 {BIA
2025). Accordingly, when DHS released Petitioner from 1mm1granon custody after his entry into
- the United States using CBP One, he was paroled into the country as a matter of law. The

documents that he received at the time only underscore that conclusion. And applying the plain
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' language of the expedited remo»ai statutc: ev;pedlied remavai is avarlable only where the
individual “ha.s not berm acfmmed or pamfed mtc Lhe Umted States.” 8 Um S.C.
§ 12"5(b)(1)(A)(m){11} (emphasis addcd) The verb tense used matters: the statute does not require

that the person be presently in the United Szd!es subject to paroic Instead, it makes it clear that

~once DHS exercised its dtscretion 10 pam]e Petmoner, he ceased to be amendable to expedited |
removal. Courts have upheld this distinction, See, ¢.g.. Doe v. Noem. No. | 125-CV-10495-IT, 2025

WL 1 099502_, at*16-*17(D. Mass, Apr. 14, 2025); 41 Orro Lado, Inc. v. McAleenan, 394 F. Supp.

3(:!. 1 '!68. 11.2'00 {S.D. Cal, 2019).

- Respondents may argue thar someone who is paro!ed into the Umted States has not been
admitted. See, e.g., [ eng May Ma v. J;}arber 357 U S. 185 196-(}958) (stating that “[t]he pdrolc
of [noncmzens] seeking adm:ss:on is srmply a dcvwe :hmugh whzeh needless confinement is
avorded . . . was - never mtc:nded to aﬁ’ect an [noncmzen s] status™). That is true but irrelevant.
Exped:ted removal is available whcre a petson has not been “'adr_n_itte'd or paroled.” The use of or
and the hstmg a}f admission and pamle in the dlSj'ui'active makes it abﬁndamly clear that a person
- who has been paraled into the United Statcs—-—aa is Pctmuner $ case—is not subject to expedited
removal

Resp,d_nderits’ afrgumem.ihat Pétiéohcr is suhject 10 expédi!ed removal fails for a second

reason. That is because he remains in full mmevai prweedmgs under 8 U.S.C. § 1229a.

| _Loagstandmg BIA precedent and DHS s awn arguments llhlstmte that Respondents are “not

required 10 process [m}ncz tizens] described in sectmn 235(b)(1)(A)() of the Act in section 235(b)
expedited remm—al proceedm;,s and that 11 has 1he discrenon to plane thesc [noncitizens] directly
into section 240 removal proceedmgs i Ma:rer of E—R— M— & L-R-M-, 25 1. & N. Dec. 52{} (BIA

2011). And once a person is placed into regular removal proccedmg,s, the Board of Immigration



g _pud ge has j juri sdu.uon to deter‘m;m whether pwcecdmgs have been pmperly initiated and whether
a case has been lawfully dlSl'nJSSéd Ha}re, thc;se pmccrximgs are not yet admmsstranvcly final
b because Petitioner opposed the dJ&?ﬁzssal and preserved his right 1o appeal. 8 US.C.
: llG_l(ﬂ)(ﬂ-?)[B_ %8 C.ER. § 1003.39 (“[ T]he decision of thc I_rp_migratwn Judge becomes final upon
waiver of dppeal or upon expnratxon of rhe time to appea! if no appeal is taken whichever occurs
first.™). Accordingly, DHS has choqen to pla:.e I’emloner mt_p proceedmgs under Section § 1229&
pmwadmgs, and it cannot later bypass_ that_ choice and re;:lassiiy ﬂw individual as subject to
expedited remova] absent a proper dxsmtssal and recharging pmcess
Thrrd Respondenta use of expedued removal in a case !1ke thzs presents serious due
process violations. The logical extension of Respondents apparent position is that any person who
was once an applicant for removal can afways be piaced mw expedlzeci removal. Thus, someone

like Petitioner could completed removal pmceedmgs befcare an immigration judge, appealed to the

Board of Imm;grataan &ppeals and won rcmand oniy to have his case cinnussed for placement in

- admission on the threshold of entry into the United States, For the latter cazegory, the Supreme
Court has heled that noncitizens * seel-cmg mmai admission to the Lmzed Szate‘s[ 1" have limited
- access to constitutional protections. Landon v. Plasencia, 459 1.8, 21,32 ( 1982). That conclusion
_ is extended beyond its breaking point, though, in a é.it{zaﬁﬁn“like this ane where the individual has
been permitted entry into the United Stﬁtes, afforded a legal process to seek asylum, and is in the
: ﬁl.id_d!’e of cnz_;aplyigg wi_th that ém_cess. i

. Because Pezitio.ner is not subject to &'pedited remcvél he cannot be detained under 8
| U.S;C § 1225. Instead, his detention would need to c@mpert Wllh the requirements of 8 U.S.C.

§ 1’326(&} And under that prowsmﬂ Petitioner shauld—at msmr’num—bc ghglblc for a bond



_ h_ca::_ing where the government bears the burden of p‘mving that he: is a flight risk or a danger to the
__mrnmunity,See_Hmkzz S12°F, Sizpp 3dat 6{}2-{}3 Rupondents have not Medtomeet that burden,
but thev cou}d not in thzs case given that Pemmner haq voluntanly cnmplued with all legal

requ:mmcnm of the meigramn pmeess was mepared to prm,eed with the merits of his asylum

i app}mamn and ha'a no criminal record in thc Umted States.

_ i _CGNCLUS[{)N i
Petitioner was lawfully placed into full remaoval pidt:seediﬁgs under 8 U.S.C. § 12293 and .
~ mever received a final order of :jg_:_novaE DHS cannot lawfully reclassify iz,im as an individual newly

subject o expedited removal under 8 U, S C.§ 1?25(b) Fins Couﬁ has jurisdiction under 28 US.C.
§ 2241 to review whether DHS’s actmns comp¥y thh alatutory and ccmst:mﬁonal requirements.
: Peutmner respectfully regquests that this Court declare that expedited removal does not lawfully

apply to him and order DHS to reinstate ins prmr removal proceedings so he may pursue his

' protection clalms fully and fairly under the Iav.

Rcsp;:ctf ully Submitted.

e

- Attorney for Petitioner
- /s/William Gaston McLean
- William Gaston McLean
Law Oi’f‘cc af\’v’ilh&m G. McLean 111, P.C.

"Lyo_ns_ IL 60::_34 !
”P"h (312) 714-5603

F: (312) 268-7427 _
Email: meleanlaw.chicago@gmail.com _



CERTIFICATE OF SERVICE

1, the undersigned attorney, William Gaston McLean 11, certify that [ electronically filed the
Plaintiffs’ MEMORANDUM IN SUPPORT OF PETITIONER’S EMERGENCY MOTION FOR

RELIEF FROM UNLAWFUL EXPEDITED REMOVAL, with the Clerk of the Court using the

CM/ECF system on June 16, 2025, Pursuant to FED. R. CIV. P. 5(b)3) and the Northern Distriet

I, the undersigned attorney, William Gaston McLean 11 I, certify that I have also served a copy of

 the Plaintiffs' MEMORANDUM IN SUPPORT OF PET] TIONER'S EMERGENCY MOTION
- FOR RELIEF FROM UNLAWFUL EXPEDITED REMOVAL by email on Craig Oswald,
Catherine Manahan, and Joshua Presg, the altorneys for the Assistant United States Attorney’s

- Oflice, at the following email addresses on June 16, 2025:

Craig.Oswald@usdoj.gov ;
Caﬁmrine‘.'Marxahan@u_sdoj.g(w' -
Joshua.Press@usdoj gov

=

/s/William Gaston McLean

- William Gaston McLean
Law Office of William G. McLean 111, P.C.
4225 Gage Ave, i

- Lyons, I, 60534

- Ph.: (312) 714-5603

F: (312) 268-7427 |
Email: mcleanlaw.chicago@gmail.com



