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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

Douglas Menjivar, 

Case No. 4:25-cv-02730 

Petitioner, 

PETITION FOR WRIT OF 
v. HABEAS CORPUS 

Randall Tate, Warden, Montgomery Processing Center; 

Bret Bradford, Director of Houston Field Office, U.S. ORAL ARGUMENT 

Immigration and Customs Enforcement; Kristi Noem, REQUESTED 

Secretary of the U.S. Department Homeland Security, 
and Pam Bondi, Attorney General of the United States, 

in their official capacities, 

Respondents. 
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INTRODUCTION 

Petitioner, Douglas Menjivar, files this petition for a writ of habeas corpus. He is 

detained by U.S. Immigration & Customs Enforcement at the Montgomery Processing 

Center in Conroe, Texas. Mr. Menjivar is a citizen of El Salvador. Mr. Menjivar has a 

hearing pending with the immigration court on his claim to withholding of removal under 

8 C.F.R. §241.8(e). Mr. Menjivar has learned that his deportation to Mexico is imminent 

even though he has a statutory and regulatory right to a hearing on his claim to 

withholding of removal under 8 U.S.C. §1231(b)(3)(A). His removal from the United 

States would violate his right to seek protection. Accordingly, to vindicate Petitioner’s 

statutory and regulatory rights, this Court should grant the instant petition for a writ of 

habeas corpus. 

. Petitioner asks this Court to find that removing Mr. Menjivar without a hearing on his 

withholding claim would violate his statutory and regulatory right to seek protection and
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order the Respondents not to remove him from the United States until he has had a 

hearing and taken any necessary appeals. 

JURISDICTION 

3. This action arises under the Constitution of the United States and the Immigration and 

Nationality Act (INA), 8 U.S.C. § 1101 ef seq. 

4. This Court has subject matter jurisdiction under 28 U.S.C. § 2241 (habeas corpus), 28 

U.S.C. § 1331 (federal question), and Article I, § 9, cl. 2 of the United States Constitution 

(Suspension Clause). 

5. This Court may grant relief under the habeas corpus statutes, 28 U.S.C. § 2241 er. seq., 

the Declaratory Judgment Act, 28 U.S.C. § 2201 ef seq., and the All Writs Act, 28 U.S.C. 

§ 1651. 

VENUE 

6. Venue is proper because Petitioner is detained at Montgomery Processing Center in 

Conroe, Montgomery County, Texas, which is within the jurisdiction of this District. 

REQUIREMENTS OF 28 U.S.C, § 2243 

7. The Court must grant the petition for writ of habeas corpus or issue an order to show 

cause (OSC) to the respondents “forthwith,” unless the petitioner is not entitled to relief. 

28 U.S.C. § 2243. If an order to show cause is issued, the Court must require respondents 

to file a return “within three days unless for good cause additional time, not exceeding 

twenty days, is allowed.” /d. (emphasis added). 

8. Courts have long recognized the significance of the habeas statute in protecting 

individuals from unlawful detention. The Great Writ has been referred to as “perhaps the 

most important writ known to the constitutional law of England, affording as it does a 

n
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swift and imperative remedy in all cases of illegal restraint or confinement.” Fay v. Noia, 

372 U.S. 391, 400 (1963) (emphasis added). 

PARTIES 

Petitioner is a native of El Salvador who is currently detained by U.S. Immigration & 

Customs Enforcement at the Montgomery County Processing Center in Conroe, Texas. 

He is in the custody, and under the direct control, of Respondents and their agents. 

. Respondent Randall Tate is the Warden of Montgomery Processing Center and he has 

immediate physical custody of Petitioner pursuant to the facility’s contract with U.S. 

Immigration and Customs Enforcement (ICE) to detain noncitizens and is a legal 

custodian of Petitioner. Respondent Tate is a legal custodian of Petitioner. 

. Respondent Bret Bradford is sued in his official capacity as the Director of the Houston 

Field Office of U.S. Immigration and Customs Enforcement. Respondent Bradford is a 

legal custodian of Petitioner and has authority to release him. 

. Respondent Kristi Noem is sued in her official capacity as the Secretary of the U.S. 

Department of Homeland Security (DHS). In this capacity, Respondent Noem is 

responsible for the implementation and enforcement of the Immigration and Nationality 

Act and oversees U.S. Immigration and Customs Enforcement, the component agency 

responsible for Petitioner’s detention and custody. Respondent Noem is a legal custodian 

of Petitioner. 

. Respondent Pam Bondi is sued in her official capacity as the Attorney General of the 

United States and the senior official of the U.S. Department of Justice (DOJ). In that 

capacity, she has the authority to adjudicate removal cases and to oversee the Executive
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15. 

16. 

18. 

Office for Immigration Review (EOIR), which administers the immigration courts and 

the BIA. Respondent Bondi is a legal custodian of Petitioner. 

STATEMENT OF FACTS 

. Petitioner is a 50-year-old citizen of E] Salvador. He is married to United States citizen 

Monica Logan, who is undergoing treatment for advanced stage breast cancer. Mr. 

Menjivar has lived with Ms. Logan for the last 10 years. 

Petitioner entered the United States for the first time in September 2004 and was 

apprehended upon entry. He was placed into removal proceedings and failed to appear 

for his hearing and the immigration judge ordered his deportation on March 1, 2005. Mr. 

Menjivar was unaware of his order of deportation. 

Petitioner returned to El Salvador in December 2012 to care for his ailing father. Due to 

threats made against him by members of the Salvadoran police working with criminal 

gangs, Petitioner fled to the United States in May 2013, where he was apprehended and 

detained by U.S. immigration authorities, first at Polk County Detention Center and then 

at Joe Corley detention Center. 

. While at Joel Corley, Petitioner made a claim that, while in detention he was sexually 

assaulted by four Salvadoran nationals bearing Ms-13 tattoos. Petitioner stated that his 

effort at reporting these crimes was rebuffed. 

Upon his apprehension at the U.S. border, Petitioner expressed a fear of harm if deported 

to El Salvador and was referred to an asylum officer for a “Reasonable Fear Interview.” 

On August 26, 2013, the asylum office determined that Mr. Menjivar did have a 

reasonable fear of torture should he be returned to El Salvador and placed Mr. Menjivar 

into “withholding-only” proceedings.
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19. 

20. 

21. 

22. 

23. 

24. 

On February 26, 2014, the Immigration Judge denied Mr. Menjivar’s applications for 

withholding of removal and protection under the Convention Against Torture. Mr. 

Menjivar appealed that decision and the Board of Immigration Appeals affirmed on 

January 15, 2015. 

On March 27, 2015, U.S. Immigration & Customs Enforcement released Mr. Menjivar 

from custody and placed him on an order of supervision. From May 6, 2015 until June 

10, 2025, Mr. Menjivar reported faithfully to ICE offices under the terms of the order of 

supervision. 

On January 29, 2024, Mr. Menjivar filed a motion to reopen his withholding-only 

proceedings before the Board of Immigration Appeals asserting ineffective assistance of 

counsel. 

On September 19, 2024, the Board of Immigration Appeals granted Mr. Menjivar’s 

motion to reopen stating that Mr. Menjivar “has established that he was prejudiced by the 

actions or inactions of his prior attorney and a reasonable probability that the result of the 

removal proceedings would have been different had the errors not occurred.” The Board 

found that “based upon the constitutionally deficient performance by prior counsel, the 

applicant has he established that he was prejudiced by his prior counsel’s actions.” 

Since the Board’s decision in September 2024, Petitioner has been waiting for the 

immigration court to schedule a hearing on his claim to withholding. 

On June 10, 2025, while reporting to ICE as he has regularly for the past ten years, 

Respondents took Petitioner into custody and have informed him that they will deport 

him either today (6/11) or tomorrow (6/12) despite the fact that he has not gotten the 

hearing promised by the Board’s order reopening the case.
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LEGAL FRAMEWORK 

25. An individual who enters the United States after having been previously deported or 

departing the United States under an order of removal is subject to having the original 

order of removal reinstated. 8 U.S.C. §1231(a)(5). Such an individual does not have a 

right to be brought before an immigration judge for new removal proceedings. 

26. However, an individual who expresses a fear of returning to their home country, the 

individual “shall be immediately referred to an asylum officer for an interview to 

determine whether the alien has a reasonable fear of persecution or torture.” 8 C.F.R. 

§241.8(e). 

27. If an individual establishes in such an interview a reasonable possibility of persecution or 

torture, the DHS shall issue a Notice of Referral to the Immigration Judge for 

withholding of removal proceedings, where the applicant gets an opportunity to obtain 

the protection of withholding of removal or the Convention Against of Torture.8 C.F.R. 

§208.2(c)(2). 

28. The immigration judge in withholding-only proceedings must conduct a hearing and take 

testimony and receive evidence but may only consider those issues that relate to 

eligibility to withholding of removal or Convention Against Torture relief. 8 C.F.R. 

§208.2(c)(3)(i). 

29. If the immigration judge rules against a grant of withholding of removal or protection 

under the Convention Against Torture, an individual is allowed only one motion to 

reopen which must be filed within 90 days. 

30. The 90-day deadline can be equitably tolled due to extraordinary circumstances in the 

form of ineffective assistance of counsel. See., e.g., Matter of Grijalva, 21 |.&N.Dec. 

6
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472 (BIA 1996), Equitable tolling of motion deadlines requires the applicant to 

demonstrate: (1) diligent pursuit of rights; and (2) an extraordinary circumstance 

prevented him from timely filing the motion. 

CLAIMS FOR RELIEF 

COUNT ONE 
Violation of Fifth Amendment Right to Due Process 

The allegations in the above paragraphs are realleged and incorporated herein. 

31. The Board of Immigration Appeals determined that his proceedings were constitutionally 

deficient due to ineffective assistance of counsel and reopened Petitioner's withholding 

only proceedings for a new hearing. Failure to allow Respondent to have a hearing that 

complies with the 5" Amendment’s guarantee of due process violates Petitioner's rights. 

32. For these reasons, Petitioner’s imminent removal violates the Due Process Clause of the 

Fifth Amendment. 

COUNT TWO 
Violation of 8 U.S.C. §1231(b)(3) and Implementing Regulations 

The allegations in the above paragraphs are realleged and incorporated herein. 

33. Having passed a reasonable fear interview, petitioner is entitled to a hearing on his 

withholding of removal/ Tortue Convention Claims before he can be removed from the 

US. 

34. For these reasons, Petitioner’s removal 8 U.S.C. §1231(b)(3) and 8 C.F.R. §208.2(c)(2).
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PRAYER FOR RELIEF 

Wherefore, Petitioner respectfully requests this Court to grant the following: 

1. Assume jurisdiction over this matter; 

2. Issue an Order to Show Cause ordering Respondents to show cause why this Petition 

should not be granted within three days. 

3. Declare that Petitioner’s removal violates the Due Process Clause of the Fifth Amendment, 

8 U.S.C. § 1231(b)(3) and 8 C.F.R. §208.2(c)(2); 

4. Issue a Writ of Habeas Corpus ordering Respondents to cease efforts to remove the 

Petitioner until the Petitioner can have a full and fair hearing before the immigration judge 

and exhaust any appeals. 

5. Award Petitioner attorney’s fees and costs under the Equal Access to Justice Act, and on 

any other basis justified under law; and 

6. Grant any further relief this Court deems just and proper. 

Dated: June 11, 2025 

Respectfully submitted, 

/s/Brian Scott Green 

Brian Scott Green 

Colorado Bar ID # 560876 

Law Office of Brian Green 

9609 S University Boulevard 
#630084 
Highlands Ranch, CO 80130 

Tel: (443) 799-4225 
Email: briangreen@greenUSimmigration.com
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VERIFICATION PURSUANT TO 28 U.S.C. § 2242 

| represent Petitioner, Douglas Menjivar, and submit this verification on his behalf. | 

hereby verify that the factual statements made in the foregoing Petition for Writ of Habeas 

Corpus are true and correct to the best of my knowledge. 

Dated this | 1th day of June, 2025. 

s/Brian Scott Green 

Brian Scott Green 

Law Office of Brian Green 
9609 S University Boulevard, #630084 

Littleton, CO 80130 
Phone (443) 799-4225 
BrianGreen@greenUSimmigration.com 
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