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Ragesh . Kumar . Givil Action No.
P?tmoner.
W

Pam _ Bond. . , ATTORNEY

GENERAL;

HejJande Majo llasS
SECRETARY OF THE DEPARTMENT
OF HOMELAND SE%\T_E{ITY:

RAaa sse\l was Wy ,

U.8. ICE FFIKLD OFFICE DIRECTOR FOR
TBE FIELD OFTFICE £
and WARDEN OF IMMIGRATION
DETENTION FACTLITY,

Respondents.

PETITION FOR A WRIT OF HABEAS CORPUS
PURSUANT T@® 28 US.C. § 2241

Pethione;,Qq,} Q—g\f\ KU\W\G & . hereby petitions this Court for a

writ of habeas corpus to remedy Petitioner’s unlawful detenuon by Respondents. In
support of this petition and complaint for injunctive relief, Petitioner alleges as
follows:
CUSTODY
1. Penitioner is in the physical custody of Respondente and U.S. Immigraticn

and Customs Enforcement ("ICE™). Petitioner is detained at the
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Petitioner 1s under the direct control of Respondents and their agents.
JURISDICTION
2, ‘This acticn arises under the Constitution of the Umted States, and the

Immigration and Nationality Act ("INA™, 8 U.5.C. § 1101 gt seq., a5 smended by

the Nlegal Immigration Reform and Irnmigrant Respaonsibility Act of 1996
("1IRIRA™, Pub. L. No. 104 - 208. 110 Stat. 1570, and the Administrstive Procedure
Act ("APA"). 5 U.S.C. § 701 et seq.

3. This Court has jurisdiction under 28 U.8.C. § 2241; art. [ § 9, cl. 2 of the
United States Constitution (*Suspension Clause”™); and 28 U.S.C. § 1331, as
Petiticner is presently in custody under color of the authority of the United States,
and such custody is in vialation of the Constitution, laws, or treaties of the United
States. This Court may grent relief pursuant to 28 U.S.C. § 2241, 5 US.C. § 702,
and the All Writs Act, 28 U.8.C. § 1651.

4. Petitivner has exhausted any and all administrative remedies to the
extent required by law.

VENUE

5. Pursuant to Braden v. 30th Judicial Circuit Court of Kentucky, 410 U.S,

484, 493 - H00 (1973). venue lies in the United States District Court. for the
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Ld
(:) go( A & . the judicial district in which Petitioner
¥
resides,
PARTIES
6. Petitioner 15 @ native angd citizen of_PL 14} d ta | Petitioner was

first taken into ICE custody on I\JOV?.M\:UI'.\,,'L\} , and has remained in ICE

custody continuously since that date. Petitioner wus ordered removed on

N ovem\sec 8,018

1
7. Respondent pa M bor\o\' ! isthe Attorney General of the

United States and is responsible for the administration of 1CE and the

implementation and enforcement of the Immigration & Naturalization Act (INA).

As Such.P“m !b“‘o"l

8. RespondentP\\‘;\ anolro N N\““-} oY \C85 is the Secretary of the

_ has ultimate custodial autherity over Petiticner.

Department of Homeland Security, He is responsible for the administration of ICE

I
and the implemenletion and enforcement of the INA. Ay such#ﬂfdf'“_a"“l_m{ﬂms
the legal custodian of Petiticner.

, b
9. Respondent Ql" 557—“ ’DG'SL\ WY teme Field Office Director of the

TB&\ G e Field Office of ICE and is Petitioner's immediate custodian.

See Vasquez v. Reno, 233 F.3d 688, 630 (1st Cir. 2000). cert. denied, 122 S. CL. 43

(2001).
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10.  Respondent Warden of 5+-’-“3°"'* OQ-#Q-“-\:"‘“ &"AQ(‘ where

Petitioner is currently detained under the authority of ICE, alternatively may be

considered Lo be Petitioner’'s immediate custodian.
FACTUAL ALLEGATIONS

11. Petitiener, Qq-) es N K“m QY is g native and citizen of

L Gl- @ . . Petitioner has been in ICE custody since '\IW LML"{ in:l."*

An Immigration Judge ordered the Penitioner remaved onuw‘lmh" 13, 20 l&,

2 pabitioner Was Coo pevates ,Ru @.—»\._
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15. Tu date, however, ICE has been unsble to remove Petitioner to
India or any other country. o1 NSV wber \R A8IE
a r-FJﬂq\ b‘ro\o_f’ 59 r'n.masvﬂ\ ay —DSL&LJ\%
Xn W“"'\-C\fu)‘:‘“" Q“AO\D @-E‘% ovied 1RO
CQM C,us!c“i»\ VeV e \m\ e cxwm\omn-\- ol
k—\mmm\qu\ Sc,c.-u.r'jt\ -\%qu\qu*lfi pns+~

fa‘m( cQ;z,\ch‘L-mn L,Qr\- " vbca.s“rnn\:m-\ O-Q,.
et [0t Conduched on v aboet

16. Petitioner has cooperated fully with all efforts by ICE to remove him

from the United States, ’_I/g Fe b‘\:l SN ey ﬁe\z_q S e c\,,
Fesde q“\' :

et e ey LJGL\\

17. Petitioner’s custody status was first reviewed on 'F‘E»b l‘{, 2005

On :D—b :LL\[S‘O'B‘S . Petitioner was served with a8 written decision

ordering hisfher continued detention.
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18. OB‘F‘-b ‘1'{; iy 0 S . Petitioner was served with a notice

transferring authority over his/ber custody status to ICE Beadguarters Post-Order

Detention Unit ("HQPDU™).

LEGA, FRAMEWORK FOR RELIEF SOUGHT

19. In Zadvydas v. Davis, 533 U.5. 678 (2001), the Supreme Court held that

six months 1s the preswmnptively reasonable period during which 1CE may detain

aliens in order to effectuste their removal Id. at 702. In Clark v. Martinez, 543

U.S. 371 (2008), the Supreme Ceurt held that its ruling in Zadvydas applies equally
to inadmiseible aliens. Deparument of Hemeland Security administrative
regulations also recogmze that the HQPDU has a six-month period for deterinining
whether there is a significant likelihood of an alien's removal in the reasonably
foreseeable future. 8 C.F.R. § 241.13(b)(2)(11).

20. Petitioner was ordered removed on NoV- l?, 1o L\-{ . and the removal

order became final on N OV \&}-0 3"’& _. Therefore. the gix-month presuroptively

reasonable removal period for Petitioner ended on MoV [?; aéw
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CLAIMS FOR RELIEF
COUNT ONE
STATUTORY VIOLATION

21. Petitioner re-alleges and incorporates by reference paragraphs 1 through
20 above,

22. Petitioner's continued detention by Respondents is unlawful and
contravenes 8 U.8.C. § 1231(a)€) as interpreted by the Supreme Court in Zadvydas.
The six-month presumptively reasonsble period for removal efforts has expired.
Petitioner still has not been removed, and Petitioner continues 1o languish in

detentiorn. Petitioner’s remowval to l"\f?\‘ = or any other country

is not sigmificantly likely to occur in the reasonably foreseeuble future. The
Supreme Court held in Zadvydas and Martinez that ICKE's continued detention of
someone like Petitioner under such circumstances is unlawful.
COUNT TWOC
SUBSTANTIVE DUE PROCESS VIOLATION

23. Petitioner re-alleges and wncorporates by reference paragraphs 1 through
22 abave.

24. Penitoner's continued dstenticn violates Petitioner’'s right to substantive
due process Lhrough & deprivsetion of the core liberly interest in {reedom from bodily

restraint.

25. The Due Process Clause of the Fifth Amendment requires that the

deprivation of Petitioner’s liberty be narrowly tailored to serve a compelling

i
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government interest. Whle Respondents would bave an interest in detsining
Petitioner in order to eflectuate removal, that interest does not justify the indefinite
detention of Petlitioner, who is not significantly likely to be removed in the
reasonably foreseeable future. Zadvvdas recognized that ICE may continue to
detain aliens only for a period reasonably necessacy Lo secure the alien’s remcval.
The presumptively reasonable period during which ICE may detain an alien 18 only
six months. Petitioner has already been detained in excess of six months and
Petitioner's removal is not significantly likely to occur in the reasonably foreseeable
future.
COUNT THREL

PROCEDURAL DUE PROCESS VIOLATION

26. Peuivioner re-alleges angd incorporates by reference paragraphs 1 through
25 above.

27. Under the Due Procees Clause of the Fafth Amendment. an alien is
entitled to a timely and meaningiul opportunity tc demonstrate that sfhe should not
Le detained. Petiticner in this case has been denled that opportunity. ICE does not
make decisions concerning aliens' custody status in & neutral and impartial manner.
The failure of Respondents to provide a neutral decision-maker to review the

coptinued custody of Petitioner violates Petitioner’s right to procedural due process.
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PRAYER FOR RELIEY
WHEREFORE, Petitioner prays that this Court grant the following relief:

1) Assume jurisdiction over this matter,

2) Grant Petitioner a wirit of habeas corpus directing the Respondents to
immediately release Petitioner from custody;

3) Enter preliminary and permanent injunctive relief enjoining Respondents
from further unlawful detention of Petitioner;

4) Award Petitioner attorney's fees and costs under the Equal Access to Justice

Act ("EAJA"), as amended, 5 U.S.C. § 6804 and 28 U.S.C. § 2412, and op any

other basis justified under law; and

5) Grsnt eny other and further relief that this Court deems just and proper.
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1 affirm, under penalcy of periury, that the forepoing is true and correct.

«m& esh Kuwmar Y\_ Dg_%,?‘:__?i)_l S
Date executed

Petitioner
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