
IN THE UNITED STATES DIST PICT COURT 

FOR THE EASTERN DIST RIC! OF VIRGINIA 

Alexandria Division 

BADAR KHAN SURI, 

Petitioner, 

v. 

DONALD J TRUMP, etal, 

Respondents. 

Case No 1 25-cv-00480 (PTG/WBP) 

RESPONDENTS’ OPPOST VION TO PETITIONER’S 

MOTION FOR PRELIMINARY INJUNCTION



INTRODUCTION 

Respondents (hereafte1 “the Government”) submit tis tesponse in opposition to Petitionc: 

Badai Khan Sun’s (“Sun’s”) motion for a preliminary injunction In his Motion, Petitioner secks 

the restoration of his Student Exchange and Visitot Infotmation System (“SEVIS”) record (ECI 

No. 79) The Court should deny the Motion because Sut cannot satisfy the requirements of a 

preliminary injunction for the following reasons. 

e The requested 1elief 1s beyond the scope of a petition for habeas corpus; 

e Suri never served the Government pursuant to Federal Rule of Civil Procedure 4(a), 

e The Immigration and Nationality Act (‘INA”) sti) s the Court of jurisdiction to consider 

the SEVIS challenge; 

e The claim 1s bared by the Privacy Act of 1974, and 

e Suri’s third-party claim 1s not cognizable in habeas 

PROCEDURAL BACKGROUND 

The ottginal and amended petitions, FCI Nos. 1, 34, sought habeas relief principally by 

challenging the Iegality of Surt’s airest incident to removal proceedings and detention pending 

removal procecdings, on the basis that the grounds fo! insiiating removal proceedings violate his 

alleged constitutional rights On March 20, 2025, the Court entered an ev parte injunction 

enjoining Suri’s removal from the United States (“US”) On May 6, 2025, this Court concluded 

that it had habeas jurisdiction over Surt’s challenge to his detention, and on May 14, 2025, the 

Court ordered that Suit be released from Inimigiation and ¢ astom Enforcement (“ICE”) custody 

and enjomed his 1e-detention without notice to the Court. nd Sui’s counsel



On June 23, 2025, Sut moved for leave to file a «cond Amended Petition (“SAP”) | In 

addition to asking the Court to oider Sun’s iclease, the SAP also requested that the Court 

“remstate, retroactive to March 18, 2025, Petitione:’s J-1 exchange visito1 status and his 

corresponding SEVIS record and Petitionet’s childicn’s J-2 status and corresponding SEVIS 

records” and that the Court enjoin Defendants f1om terminati: g Sui’s SEVIS entry absent “at Icast 

21 days advance notice to Petitioner and his counsel,” ever if “newly discovered, independent 

legal ground to terminate the iecords” were to arise Sut: also asks the Court to insulate Suri from 

“any consequence, including adverse immigiation acti. n, arising out of the termination of 

Petitionei’s or his children’s SEVIS records or J-1 o1 J-2 «+ wtus{ |? SAP at Prayer for Rehef 

As the accompanying declaration explains, “[o]n larch 18, 2025, the Department of Statc 

terminated M1 Surt’s participation in the exchange visitor program and electronically entered the 

terminetion in the SEVIS recoid. The effective date of the 1L:rmination was set to March 15, 2025, 

the date that the Sccictary of State issued a determination that M1 Sui’ activities and presence in 

the US. rendeicd him deportable unde: section 23 /(a)(4)(C)Q) of the INA, 8 U.S.C § 

1227(a)(4\(C)(1) As a consequence of the termination, the status of his J-2 dependents was also 

changed to ‘Tciminated’ on March 18, 2025” Declaration of Rebecca Pasin1, Deputy Assistant 

Secretary for Private Sector Exchange for the US Department of State, Bureau of 

Educational and Cultural Affairs (ECA) (“Pastm: Deel >) (CK #99-1) at 4 6 However, “[oJn 

July 3 7025, upon further review, the Department [of State] remstated Mr. Surt’s visitor 

exchange program and Mr Suri’s SEVIS record and his J-2 dependents SEVIS records were 

updated to reflect ‘Active’ status nunc pro tine to Match 18, 2025” Id at 7. The Government 

now files its opposition to Suii’s preliminary injunction 1 >stion, which largely seeks that which 

he already has 

' The Government took no position on the propricty of ari adment. See ECF #86



PETITIONER’S MOU ION 

“itt filed the instant motion (heremafier, “the Motte’) on June 23 seeking a preliminaiy 

ingunction that, infer ala requires the Government to 1cactivate his SEVIS record and the SEVIS 

records of his childien; enjoins the Government “from terminating Petitioner’s SEVIS records and 

his childten’s SEVIS records for the duration of this litigation, unless [the Government] become[s] 

aware of a newly discovered, mdependent Icgal giound to terminate those records”, enjoms the 

Government fiom terminating his SEVIS records even if thuie are “newly discovered, independent 

legal grounds” to terminate the SEVIS records without “.t least 21 days’ advance notice to 

Petitionct anc his counsel of any intent to terminate Petit nr’s o1 his children’s SEVIS records”, 

and insulates Sui fiom “any consequence arising out of tac termination of [his] or his children’s 

SEVIS tecords o1 J-1 or J-2 status for the duration of this tieation ” ECF #79-7 at 2 

The Motion argues that the termination of his Si VIS 1ecoid and those of his children 

violated the APA and the Constitution He alleges “hs Georgetown email account and his 

Georgetown 11) has been deactivated, restricting his ace xs fo univetsity facilities and impeding 

his ability fo conduct his research ” ECF No 79-1 at 1S He finther clams, “the termination of 

[his] SI VIS record could cieate ongoing immigration con © ,uences for both him and his children” 

because the “terminated status of this record creates une: einty and could impact [his] and his 

childien’s prospects for future mmigration benefits inthe [US |” /d at 16. 

Integral to Suri’s Motion 1s his repeated, false clin that his visa was revoked when, in 

fact, his visa exprred of its own accord. As explained fiche: below, the State Department issues 

visas with expiration dates corresponding with the dates sted on the Form DS-2019, when the 

applic. it appiics for a J-1 visa overseas 9 FAM 4.)° 5-6(1)(6) Accoiding to Surt’s own 

declaration, his ‘‘visa was approved, and (he| came to the (' St December, 2022 to begin [his]



program at Georgetown on January 1, 2023[,)” the initial period of which “was one year[ ]” ECF 

#79-2 at YY 3-5 Sun’s J-1 visa expied on its own in Octo c: 2023, a year after it was issued * See 

id Sui’s oft-repeated claim that his long-expiued visa was revoked 1s false Declaration of 

Deputy Assistant Secictary Stuart Wilson (“Wilson Decl”) (CF #99-2), 

LEGAL FRAMEWORK 

I. The J-1 Nonimmigrant Visiting Research Seaolar Classification 

The INA allows fot the entry of “an alicn having a1.sidence in a foreign country which he 

has no intention of abandoning who 1s a bona fide student scholar, trainee, teacher, professor, 

research assistant, specralist, o1 leader ina field of special ~.d Knowledge or skill, or other person 

of simular description, who 1s coming temporary to the |US | as a participant in a progiam 

designated by the Ditector of the [US] Information \ecncy, for the purpose of teaching, 

instructing o1 lecturing, studying, observing, conduct » :cscaich, consulting, demonstrating 

special skills, or receiving training[ ]’8 U.S.C § 110t(a)Ci 4d) CJ-1 nonimmigrant”) The “minor 

children of any such alien” may be detivative beneficiaiics of I-l nonimmigrants See id (“J-2 

nonimmigrant”) 

Generall, applicants must meet the follow: iequirements to qualify for a J-1 

nonimmigrant visa “laleceptance to a destnated exchenee visitor program, as evidenced by 

presentation of Form DS-2019, Ce1tificate of Ehgibility tor Exchange Visitor (J-1) Status”, 

“fsjufficient funds, or adequate arrangements made by a!) ost organization, to cover expenses”, 

“fsjufficient proficiency in the English language to pattict ite in their program’; “[p]resent intent 

? Although the visa expned in December 2023, Suri’s st tas 1emains valid until December 2026, 
because that 1s the duration of his academic progiam Sc! sint Decl. at 3. As explaimed tn text, 
a visa, status, and SLVIS are different thins, |! \puat. » of a visa does not necessarily mean 

expiration of status in all contexts, and termination of Si:WIS tecoids does not itself terminate 

status or revoke a visa 
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to leave the [U S.] at conclusion of program”, “[ploss. ston of qualifications for the program 

offered”; and compliance with the applicable potuons of 't SC § 1182(e) 9 FAM 402.5-6(C), 

see also U.S. Citizenship and Immigiation Services (““Us' 1S") Policy Manual, Vol 2, Pat D, 

Chapter 2 (J Exchange Visitor Eligibility) (https /Avww 1s gov/policy-manual/volume-2-pait- 

d-chapter-2). Visiting researchers, such as Sun, “must not be a candidate for a tenuic track 

position”; “not be[] physically present in the [US ] as a nor :mmugtant pursuant to the provisions 

of 8 U.S C. § 1101(a)(15)Q) for all o1 part of the twelve-n.onth period immediately preceding the 

date of program commencement set forth on his or h : Form DS-2019,” and not be a repeat 

participant (as defined in 22 C.F.R. § 62 200)(2)) 22.C 1 2 8 62 20(d). 

As to the first general requirement—the kom lS-2019, Certificate of Eligibility for 

Exchange Visito: (J-Nonimmugrant) Status—it “ts the doctment required to support an application 

for an exchange visitor visa J-1) A Form DS-2019 is a tv o-page State Department document 

which can only be produced through SEVIS that suppor', an mdividual’s application for a J 

nonimmigrant visa, and aids State Department in adjudic ion of the nonimmigiant visa. SEVIS 

is the DHS database developed to collect informatio. on VF, M, and J visa holdeis[ ] The 

prospective exchange visitor’s signature on page one of t > | orm DS-2019 ts required Page two 

of Form DS-2019 consists of instructions and certification an 2uage relating to participation Form 

DS-2019 1s gencrated with a unique identifier Known as + st: VIS ID number’ in the top tight- 

hand corner, which consists of an ‘alpha’ character (N) .nd 10 numerical characters[.]” 9 FAM 

402 5-6(D){1) (internal cross-references omitted) “Aficr > I-l visa has been issued, [the US 

Department of Statc] 1cturn[s] the completed !-o1n. DS-2 19 to the exchange visitor.” 9 FAM 

402 5-6(D)(5) The Fotm DS-2019 1s “the basic tocument 1-gquired to support an application for 

an exchange visitor visa and for maintaming valid exchai: « visitor program participant status ” 9



FAM 402.5-6(D(1). A J-1 visa will be issued for the proet. 1 dates listed on the Form DS-2019. 9 

FAM 402.5-6(1)(6)(c) 

Subject to certain exceptions, individuals admitted 1s 1-1 nonimmugtants often do not have 

a set time period for which they are admitted to the US . hu are admitted for a duration of status 

USCIS Policy Manual, Vol 2, Part D, Chapter 3 (Terms tod Conditions of J Exchange Visitor 

Status). For “reseatch scholars” such as Sun, they “may be authorized to participate in the 

Exchange Visitor Program for the length of time necessary to complete his or her program 

provided such time does not exceed five yeais "22 C1 & § 62 200)(1). The five-year period 

is generally not subject to renewal, and those who hit the five-year limit “are not eligible for 

participation as a professor or 1escarch scholar fot a pers |o1 two years following the end date of 

such program participation as identified in SILVIS * 27 1 Ro § 62 20G)@). Many individuals 

admitted as J-1 nonimmigiants are also subject to the to > ear home-county physical presence 

requiicment under § 1182(e), meaning that they must return to thet home country for a pertod of 

at least two yeais before becoming cligible to apply for ccilein nonimmigrant visas, an immigrant 

visa, or for permanent residence Surtis a J-l nonunmigiy t subject to § 1182(e) Declaration of 

Deputy Assistant Secretary Stuatt Wilson (‘Wilson Deel?) (isCF #99-2), 

II. The Student and Exchange Visitor Inform ton System (“SEVIS”) 

To track and manage F, M, and J proerams, Coo r.ss required that “[t]he [Secictary of 

Homeland Secuiity], in consultation with the Secretary of state and the Secictary of Education 

... develop and conduct a progiam to collect from approved institutions of higher education, other 

appioved educational institutions, and designated exchanee \isttor programs in the [U S$ ] [certain 

information] with 1espect to alicns who have the stati ot ate applying for the status, of 

nonimmigrants under subpaiagraph (F), (J), or (Mi of sccue PT 1OL(a)C15) of this title? 8 USC 

6



§ 1372(a)(1).3 In excercise of this authority, the Scerctery of Homeland Security created and 

maintains SEVIS, “a web-based system that the US Department of Homeland Security (DHS) 

uses to maintain information on Student and Uxchange Visiti1 Program-certified schools, F-1 and 

M-1 students who come to the [U.S ] to attend those schools (' S Department of State designated 

Exchange Visito: Program sponsors and J-1 visa Uxchanee Visitor Program participants ” ICE, 

Student and Exchange Visitor Information System Oveitew, https //perma.cc/93RQ-WVLI 

(pmned May 5, 2025) SEVIS “1s designed to monitor the academic progress, movement, etc of 

foreign students and exchange visitois from entry into the [US ] to departure. The Student and 

Exchange Visitor Progiam (“SEVP”) manages SEVIS. Si \’l 1s under the auspices of the National 

Security Investigations Division of ICE” 9 FAM 402 5-1(A) SEVIS “monitois schools and 

progiams, students, exchange visitors, and thei dependents ‘hroughout the duration of approved 

participation within the U.S. education system /d The l'S Mepartment of State treats the SEVIS 

record not as the status itself, but rather as the “definitive rocord” of status and/oi eligibility 9 

FAM 402.5-4(B), 9 FAM 402 5-6(J)(1) The use of SEVIS 1: ‘mandatory for designated progiam 

sponsors.” 8 CFR § 214.2Q)()(ut) While SEVP moneges SEVIS, the State Department’s 

Burcau of Educational and Cultural Affans (ECA) in uts acministiation of the Exchange Visitor 

Progiam for J nonimmigrants, has access to SEVIS and tecnds of J nonimmigrants. See Pasini 

Decl 

Section 1372 relates to the system of recor!s that 1: used to maintain infotmation about F, 

J, and M students, 1t does not equate the records in the s stem to nonimmigtant status nor does tt 

autho1ize or provide a method to terminate nonimniugient status via that system See 8 USC 

78 USC. § 1372 icfers to the Attorney General, but those | inctions were transferred to DHS in 

the Llomeland Security Act of 2002



§ 1372 Further, Congicss mandated that ICL. shall administer the program to collect information 

on nonimmigrant foreign students described in 8 USC 9 1372 and “shall use” the information 

collected in SEVIS “to carry out the enforcement functions of the agency ” 6 U.S.C. § 252(a)(4) 

In accordance with the Privacy Act of 1974, DHS “modiljed]. rename[d] and reissue[d]” the 

SEVIS database as “DHS/ICE-001 Student and Fychanee Visitot Information System (SEVIS) 

System of Records ” See 86 Fed Reg 69663 (Dec 8, 2021) 

Importantly, the termination of a SEVIS record docs not necessarily indicate a termination 

of nonimmigrant status DHS, SEV/S Terminate a Student, tps //perma cc/E9C2-9GRS (pinned 

Apr. 28, 2025) (“[T]e:mination ts not always negative [School officials] can terminate 1ecords for 

several normal, administrative 1easons ”). Under the INA 1m this context there are three separate 

and distinct concepts: (1) SEVIS, which 1s a recoidkeepine system used by the Department to 

maintain mformation on certain noncitizens who come to the US. to study, see ICE, SEVIS 

Overview, https.//perma cc/93RQ-WVLJ, (2) a visa, which 1s document issued by the State 

Department reflecting permission to apply for admission to ihe US at a port of entry, see State 

Dep’t, Visitor Visa, https //perma cc/HN23-H3DK (pinned Apt 28, 2025); and (3) 1mmigration 

status, a noncitizen’s formal immigiation classification in the US , see DHS, Maintaining Status, 

https //perma cc/AM9P-LETR (pinned Apt 28, 2025) Vermimating a SEVIS record only 

terminates the fist of these, it does not, in-and-of-itsclf, tetminate immigration status or 1cvoke a 

visa. 

il. = The Privacy Act of 1974 

The Privacy Act of 1974, Pub Law No 93-579, 88 Stat 1896 (Dec 31, 1974), codified at 

5 USC § 552a (2018), establishes practices for federal agencies regarding the collection, 

maintenance, usc, and dissemination of information about mdividuals within systems of records 

See Pub L 93-579, § 2, Dec 31, 1974, 88 Stat 1896 (codiied at 5 USC § 552a (notes)) The



Privacy Act gives agencies detailed instructions for managing then recotds and provides for 

various sorts of civil relief to individuals agerieved by the Goveinment’s purported compliance 

failuics. See generally 5 U.S.C. § 552a A system of records 1s defined by statute as a group of 

recoids under the control of an agency fiom which infotmation 1s 1¢etrieved by the name of the 

individual or by some identifici assigned to the individual /c’ § 552a(a)(5). 

Relevant here, 5 U.S C § 552a(d) addiesses how an individual may access agency records, 

seek amendment to those recoids, exhaust administiative 1emedies prio: to sceking judicial 

redress, and file a statement of disagreement to be included with the records 5U S.C § 552a(d)(1)- 

(4) After following the required steps to exhaust admini.ttetive remedies, a final determination 

by the agency head triggers the civil remedy provisions of § 552a(g)(1)(A), which permit suit in 

district court to coiect a record, and peimits damages in cettain instances if an individual 1s 

harmed by the goveinment’s incortect records Jd § 552a(d)(3), (g)(1)(A)-(D). 

In doing so, Congress also chose to limit the Privacy Act’s provisions for access and rediess 

to those who qualify as “a citizen of the [US] or an alicn lawfully admitted for permanent 

residence.” 5 U.S.C § 552a(a)(2) In a subsequent 2016 amendment under the Judicial Redress 

Act, Congress extended certain Pirvacy Act remedies to citizens of designated countries and 

granted venue for such challenges to the US District Court for the District of Columbia /d. § 

552a (statutory note), Pub. L. 114-126 (Feb 24, 2016), 13uU Stat 282 India, Suri’s home country. 

1s not among the designated countries. 82 Fed. Ree 7860-61 (Jan 23, 2017), 84 Fed Reg 3493- 

94 (Feb 12, 2019) 

STANDARD OF REV LEW 

“A piclimmary myjunction is an extraordinary remedy never awarded as of right ” Winter 

v Nat Res Def Council, Inc, 555 US. 7, 24 (2008) A preliminary insunction “may only be 

awarded upon a clear showing that the plaimnuff is entitled to such ichef” Jd at 22 “[P]artics



seeking preliminary injunctions to demonstrate that (1) thev ate likely to succeed on the merits 

(2) they are likely to suffer irreparable harm, (3) the balance of hardships tips in their favor, and 

(4) the injunction 1s m the public interest.” Pashby v Delia, 709 F 3d 307, 320 (4th Cir. 2013) 

“TC]ourts consideting whether to impose picliminary injunctions must sepaiately consider each 

Winter factor” /d at 21. Wheie, as here, the Government is the opposing party, the final two 

factois metge Muandav Garland, 34 ¥ 4th 338, 365 (4th Cu, 2022) 

ARGUMENT 

Suri cannot mect the standaid for myunctive relict Suti’s (and his children’s) SEVIS 

recoids have alicady been reinstated, and so there 1s no oasis or need for this Court to enter a 

preliminary injunction directing the Government to do what has already been done Regardless 

there are multiple additional barriers to the entry of the picliminary injunction that Suri secks 

First, Suri failed to effectuate service under Federal Rule of Civil Procedure 4(a) Second, Sur’s 

SEVIS claim and the requested injunction are beyond the scope of a federal court’s habeas 

Jurisdiction Thnd, the INA’s “zipper clause” deprives this Court of jurisdiction to entei the 

requested injunction. Fourth, Sui’s requested myunction ts baited by the Privacy Act, which 

provides the exclusive remedies for recoids-iclated claims Finally, Sun’s purported third-party 

claim on behalf of his childicn 1s improper im this habeas proceeding — and moicover, the fact that 

Surt 1s bringing a thnd-patty claim on behalf of those who were never detained underscores the 

point that this case in actuality challenges the Gey cinment’s initiation of temoval proceedings 

The Cot should deny Sui’s motion But to the extent the Court 1s disinclined to deny 

Suu’s motion outiight, and given the thorny iruisdictional issucs at play, the Government 

respectiully requests that the Court should instead hold the motion in abeyance unless or until 

Sui’s SEVIS record 1s 1¢-terminated 
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I. Suri Never Effectuated Service. 

“Jutisdiction to resolve cases on the ments requires both authority over the category of 

claim in suit (subject-matter yuisdiction) and authority over the parties (personal jurisdiction), so 

that the court’s decision will bind them” Rufi gas Ag v Marathon Ol Co , 526 US 574, 577 

(1999) “Before a federal court may exercise personal yurisdic on over a defendant, the procedural 

requicment of service of summons must be satisfied” Omm Cap Int'l, Ltd v Rudolf Wolff & 

Co , Lid ,484US 97, 104 (1987) Federal Rule of Civil Procedure 4(1) specifies how service may 

be effectuated on the federal government Further * Rule 4(m) 1cquites the dismissal of defendants 

who 1cmain unsctved ninety days afler the filing of a complaint unless ‘the plaintiff shows good 

cause ’” Attkisson v Tlolder, 925 F 3d 606 627 (4th Cu 2019) “[FJor purposes of Rule 4(m). 

“good cause’ 1cquics some showing of diligence on the pait cf the plaintiffs. Put conversely, good 

cause gencrally exists when the failure of service 16 due to external factors, such as the defendant's 

intentional evasion of service.” Id 

Suit never cffectuated service, and 1 bas been ever 90 days since the Amended Petition 

was filed on April 8, 2025 In the 90 days sinc the Amended Petition was filed, no summons has 

been issucd (or requested) “While ‘good cause’ 1s a Hexible standard, diligence provides a 

touchstone for an appellate court that 1s reviewing a dismissal under Rule 4(m) ” Attkisson, 925 

F.3d at 627. Even if this entire action were not dismissed duc to Surt’s prolonged failure to effect 

service on any Respondent, that failure to cf fer User vice precludes entry ofa preliminary myunction 

RMS Titanic, Ine vy Haver, 171 F.3d 943, 958 (th Ci 1999) 

Il. Petitioner’s Requested Relief is Beyond the Scope of Habeas. 

Sut has brought a habeas petition challenging his 1emoval proceedings, and ICE’s 

discictionary decision under 8 USC § 1220f0) to detam him Now he requests that this Cour! 

compel Government to adjust entries ina government iecordaxeeping system Such relief does no! 

1]



sound in habeas “Habeas 1s at its core a remedy for unlawful executive detention.” Munaf 

Geren, 55 U.S. 674, 693 (2008) The writ of habeas corpus and its protections are “strongest” when 

reviewing “the Icgality of Executive detention” JNS vv Sf Cyr, 533 U.S 289, 301 (2001) 

Therefore, the traditional function of the wiit 1s to seek one’s iclease from unlawful detention 

Dep't of Homeland Sec v Thuraissigiam, 59\ US 103, 117 (2020) (citing Preiser v Rodrigue: 

411 US 475, 484 (1973)). 

Sut onginally sought “simple release,” which 1s a viable habeas claim, but his request for 

the altcration of entrics in a government database have nothing to do with his detention or releasc 

See Thi aissigiam, 591 US at 119 “Claims so far outside the core of habeas may not be pursued 

through habeas ”) (internal quotations and citations omitted) see also Garcon v Cruz, No. 6 15- 

1480-RMG-KIFM, 20185 US Dist LEXIS 57222, at *1 (DSC Apr 28, 2015) (‘One cannot 

conver! a habeas action into a crvil rights action”), R&R adopted, 2015 U.S. Dist. LEXIS 57225 

(D.S.C Apt 30,2015) As the Supreme Court recognized “while the rclease of an alien may give 

the alicn the opportunity to remain in the coun'ry if the immigration laws permit,” the writ 1s not 

a mechanism for otherwise directing the operation of the mmmigration laws. Thuraissigiam, 59 | 

USS. at 125 

Lhe oddity of entettaming Surt’s request within an action brought as a habeas petition ts 

amplilicd because “the ordinary remedy upon a finding that final agency action violates the APA 

is vac of the decision and remand to the ageney ” Harrison v Kendall, 670 F. Supp. 3d 280 

295 (1 1) Va 2023) “Ordering a specific remedy ot outcome on remand” 1s “inconsistent with 

the Court s role in reviewing final agency action under the ‘PA, in which it ‘sits as an appellate 

tribunal ’” /d. (quoting Palisades Gen Hosp Inc v Leavit, 126 F 3d 400, 403 (DC Cir 2005)). 

Aill Dermaceuticals, Inc v FDA, 709 F 3d 44, 46n1(D C Cir 2013) (Usually, where a district



coult eviews agency action under the APA 1t acts as an appellate tribunal, so the appropriate 

299 remedy for a violation is ‘simply to identify a legal erio: and then remand to the agency.’” (quoting 

Bennett vy Donovan, 703 F 3d 582, 589 (DC Cir 2913))) Sun’s theory that the SEVIS 

termination has some causal connection with detention such that if can be pursued through habeas 

is beled by the fact that ruling in Surt’s favor would at most ratify the Department of State’s 

decision to restore his SEVIS record, but would have no impact on the detention issue. Hence, this 

case would no longer about release from testiaint, which 1s what habeas is meant to protect Sec 

Thurarssigiam, S91 US, at 121 (citing cases), see also Pierre v US, 525 F.2d 933, 935-36 (Sth 

Cir 19,6) (providing that habeas corpus “cannot be uttled as a base for the review of a refusal 

to giant collatcial administrative relief or as a springboard to adjudicate matters foreign to the 

question of the legality of custody”). 

Therefore this Court should decline to extend the writ beyond established precedent to 

awaid ichiefothe: than tclease fiom custody 

Il. This Court Lacks Jurisdiction to Address Suri's SEVES Claim. 

A. Section 2 12 of the INA, 8 U.S.C. § 1252, Bars Review 

Mhis Court previously rejected Respondents’ arguinents that tt lacks sutisdiction over this 

action because if was filed when Sun had been evtside of tus Distiict for hours and notified in 

advance of his intended place of detention, and because of vetious provisions in § 1252 ECF No 

60, 65 (the government ts continuing its mterlocutory appeal) Much of the Court’s reasoning fo: 

rejecting the Government’s surisdictional arguments depended upon treating Sur’s challenge to 

his detention as distinct fiom a challenge to hi removal piocecdings May 14 Tr. at 26.4-5 (“The 

procecdines before [the Court] are totally separate fiom the 1emoval proceedings ”) But as the 

Motion itself makes clear, the termination of St:'> SEVIS record was based on the Secretary o!



State’s adverse foreign policy determination under 8 USC § 1227(a)(4)(C),* which in turn 1s 

directly 1clated to Sui’s removal proceedings—nor his deiention ECF #79-1, at 6-8; Pasini Dec! 

416 (‘lhe effective date of the termmation was sect to March 15, 2025, the date that the Secretary 

of State issued a determination that Mr. Surv’ activitics and presence in the [U S ] rendered him 

deportable under the [INA] section 237(a)(4)(C)(1) ”) > 

As arcsult, all of the Government’s previous INA-based jurisdictional a1guments continuc 

to apply to the SEVIS challenge because the 1ecord demonstrates the Government’s termination 

of Sui’s SLVIS tecord comeided with the Secretary of State’s determination that he was 

remov ible and the commencement of those removal proceedings The termination of Surt’s SEVIS 

recoid 1 these circumstances 1s outside of the Court’s yurisdiction under 8 US C. § 1252, which 

states hit a petition for review following removal proceedings ‘‘shall be the sole and exclusive 

means for judicial review of an ordet of removal” 8 USC § 1252(a)(5) The “‘zipper’ clause” 

consolidates judicial review of all claims connected to removal proceedings and actions into the 

petition-for-1eview mechanism. Reno v. Am -Arah tat-Disctimination Comm , 525 U.S. 471, 483 

(1999) ‘This zipper clause says that “all questions of law and fact arising from any action taken 

or proc cedine brought to remove an alien from the [US | shall be available only tn judicial 

* Sun repeatedly claims that his visa was revoked when, 1n fact, Suri’s visa expired of its own 
accoid and Sutt’s visa was not revoked by the State Department Wilson Decl 99 4, 5, 7. As noted 
above, the State Depaitment issues visas with expiration dates corresponding with the dates listed 
on the Form DS-2019, when the applicant applics for a J-] nonimmugiant visa overseas. 9 FAM 
402 5-6(1)(6) According to Sui’s own decluation, the inal period of his program “was onc 

yeai| |” LUCK #79-2 at §§j 3-5 Accordingly, Sur's J-1 nonimmigiant visa expired on 1ts own in 
October 2023 See rd Suu does not explam what c¢! ‘ect a purported revocation of an expired visa 
would have had, even if it occurred 

> The termination of Surn’s SEVIS record is no! ccs Ssary for mitiation of enforcement action and 

remov.! procecdings to mitiate enforcement action and removal proceedings, Suri, as an admitted 

alien, nist be removable from the US under a grind of depottability under 8 U.S.C. § 1227(a) 

i-t



revicw of a final order under this section.” 8 US © § 1252(b)(9) Furthermore, “no court shall 

have yunsdiction... by any —. provision of law (statutory or nonstatutory), to review —. such 

questions of law ot fact” /d. “This section — consolidates teview of matters arising from removal! 

proceed nes ‘only m judicial review of a final order under this section,’ and strips courts of habeas 

Jurisdiction over such matters ” Afanwi v Mul sev, 526 | 3d 788, 796 (4th Cir. 2008), vacated on 

other grounds, 558 US. 801 (2009). 

In other words, the termination of Sui’s SLVIS 1ecoid presents questions “arising from 

[an] action taken to remove” Suri and theiclore falls within the zipper clause that channcls 

revicw away fiom this Court to a petition for review 8 US C § 1252(b)(9). To be sure, not every 

termination of a SEVIS tecord indicates that .he subject nonimmigrant 1s removable; indeed, the 

termin tion of a SEVIS tecord 1s not necess: ly negative at all But in this case, 1t is clear from 

the a! © tons surrounding the termimation of Sun's SiVIS record that this termination ariscs 

from Suti’s temovability and contemplated icmo. | Pei Sun’s allegations, Surt’s SEVIS 1ecord 

was terminated upon the Secretary’s § 1227(a)(4)(C)Q) designation and the resulting 1emova! 

proceedings It was therefore a “removal 1clate activity” that falls within the zipper clause 

JEJ Mv Lynch, 837 F 3d 1026, 1031 (th Cn °016) 1o be sure, the Second Circuit recently 

obser ed in this context that “overlap, even substantial overlap, does not make one claim arise oul 

of the other or necessitate that one claim controls the outcome of the other.” Ozturk v Hyde, 136 

F.4th INQ (2d Cn 2025), But the fact that the “1/VIS termination here occurred based on the 

Secrclary’s removability determination and conc ent with operational efforts to mitiate removal 

proceedings, which were also based on the Secret uy’s determination, demonstrates that in this 

instanee that the SEVIS termination was a pait of — not remote {o—actions to remove Sui from 

the US .\ challenge to the SEVIS termination, «hich is bound up in the mitiation of remova!



proceedings, invites the Court to review that whi: » Congress has said 1t should not revicw. Sun 

may litieate his deportability through the admunistiattve removal process and ultimately with the 

appropiate court of appeals through a petition for review 8 USC, §§ 1252(a)(2)(D), (a)(5), and 

(b)(9) This Court, however, lacks jurisdiction to heat this claim Suri 1s therefore unlikely to 

succeed on the merits. 

B. The Privacy Act Also Bars Suri’s Request to Acjust the SEVIS Records. 

“|Ajabsent a cleat and unequivocal wa ver of sovereign immunity,” the “[U.S ] and is 

agencies are generally immune from suit in federal court Crowley Gov't Servs., Ine v Gen 

Servs Admin, 38 F 4th 1099, 1105 (D.C Cr 202°) Althoueh the APA provides a limited waive: 

of the government’s sovereign immunity for suits challenging final agency action and “seeking 

relicf othe: than money damages,” 1t does not apply * 1f anv othe: statute that grants consent to suit 

expiess!v or impliedly forbids the relief which 1s sought” 5 US C § 702. That carve-out “prevents 

plainuitis from exploiting the APA’s waiver to evade Imutations on suit contained in othe: 

statutes ° Afatch-h-Be-Nash-She-Wish Band of Pot nvatonu indians vy Patchak, 567 U S 209, 21> 

(2012) 

The Prvacy Act of 1974, 5 USC. § $52a ‘imits Surt’s ability to seek the relief he 1s now 

seeking The Act establishes practices for federal azencics regarding the collection, maintenance 

use, and dissemination of information about individuals within systems of records. See Pub L 9% 

579, $2 Dee 31, 1974, 88 Stat. 1896 (codified at 5 US C 8 552a (notes)). The Act gives agencies 

detailed instructions for managing them records and provides for various sorts of c1vil iclief to 

individuals aceneved by the Government’s purported corplance faihnes 5 USC § 552a A 

systcin of records 1s defined as “a group of any recerds under the control of any agency from whicl. 

information 1s 1euieved by the name of the indivi alo | y some identifying number, symbol, o1 

other identifying particular assigned to the individu” Jef § SS2a(a)(5). 
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Relevant here, 5 U.S.C. § 552a(d) addiessc ow an individual may access agency records 

seek amendment to those records, exhaust adnmumstrative remedies prio: to seeking judicta! 

redress, and file a statement of disagreement to be eluded with the records. Jd § 552a(d)(1)-(4) 

After following the required steps to exhaust administrative remedies, a final determination by the 

agency head tuggeis the civil remedy provisions of § SS2ale)(1)(A) Td § 552a(d)(3) The district 

courts have jurisdiction over any action bioueht pur tient to the civil remedy provisions of 

subsection (g) including an action to correct arccord /d § 552a(g)(1). In an action to correct a 

record, the coutt can order the agency to make the = iection and can assess costs and fees agains! 

the US if the complaimant substantially prevails // § 552a(g)(2) Actions may also be bough! 

to compe! access to a record or for damages in certain instances /d §§ 552a(g)(1)(B), (2)C1I)(C) 

(g)()(D). 

The Piuvacy Act limits remedies to any mecividua sho is “a citizen of the [US] or ar 

alien lawfully admitted for permanent residence 5S US C § 552a(a)(2). In a subsequent 2016 

amendment unde: the Judicial Redress Act, Cone sss extended certain Privacy Act remedies to 

citizens of designated countries and granted venu for such challenges to the U.S District Cour 

for the Distiict of Columbia 5 USC § 552a (staitory note), Pub L 114-126 (Feb. 24, 2016) 

130 Stat 282 The countries that have been design ited pursuant to that amendment are the United 

Kingdom and mayority of the countries of the European Umon 82 Fed. Reg 7860-61 JJan 23 

2017), 84 Fed Reg 3493-94 (Feb 12, 2019) Lica where Suit is fiom, has not been designated 

See https //Avww justice.gov/opcl/overview-nivacy-act-1974-2020-edition/JRA (listing 

countiics) 

though the APA generally waives the go: tnment s immunity, § 702 “preserves ‘othe 

limitations on judicial review’ and does not ‘con! !] auth ity to grant relief 1f any other statute



. expressly or implicdly forbids the relief which 1s sou zt?” See also Match-E-Be-Nash-She- 

Wish Band, 567 US at 215 (‘{Section 702] prevents plamulfs from exploiting the APA’s waiver 

to evade limitations on suit contained in other statutes”) “‘[W]hen Congress has dealt im 

particularity with a claim and [has] intended a specitied 1cmedy’—including its exceptions—to be 

exclusive, that 1s the end of the matter, the APA cv s not «co the judgment.” Jd at 216 (quotins 

Block v North Dakota ex rel Bd of Uni & Sch Lands «61 US 273, 286 n.22 (1983)); se 

Block, 461 US at 287 (“A necessary corollary of ‘us 1ule [that the U S. cannot be sued without 

the consent of Congress] is that when Congress attache, conditions to legislation waiving th« 

sovereign immunity of the [U.S.], those conditions must be stiuctly observed, and exceptions 

thereto are not to be lightly mplied ”). In this cose, the AP does not apply because the Privacy 

Act provides a specific remedy. Specifically, 5U S C § >S2a(g)(1)\(C) states, 

Whenever an agency fails to mainte: any record concerning any individual 
with such accuracy —.. aS -IS Necessary ‘HO assute fulness in any determination 
iclating to the qualifications, character, 11 its, or apportunitics of, or benefits to the 
individual that may be made on the b. s of such iecoid, and consequently a 
determimation 1s made which 1s adveise to the mei idual the individual may 
bring a civil action against the agency and the district courts of the [U S.] shall 
have jurisdiction in the matters under the provisions of this subsection. 

S5UIS.C § 552a(g)U1)(C) 

Suri’s claims seck reef provided by the Privacy Act the amendment of his SEVIS Record 

and those of his children ICE maintains SEVIS records in | TIS/ICK—O01 Student and Exchange 

Visitor Information System (SEVIS) System eo! <ccoids &6 Led Reg. 69663 (Dec 8, 2021) 

(“DHS/IC 1. uses, collects, and maintains infor. “ron on nonimmigrant students and exchange 

visitois, and then dependents, admitted to the {LS | unde: an Fk, M, o1 J class of admission, and 

the schools and exchange visitor program sponsors that host ‘hese individuals in the [U.S.]”) The 

Privacy Act, however, precludes 1eview of Sur’s attempt to amend his SEVIS record because Sun 

isa forcign national “[T]the term ‘individual oe. ns e citizen of the [U.S ] or an alien lawfully 

Is



admitted for permanent residence.” 5 U.S.C § 552.a(a)(2) Because Sun is neither a US. citizen 

nor a lawful permanent resident, the Privacy Act preclu les judicial review of his claims. See 45 

ULS.C. § 552a(a)(2); 5 U.S.C § 704(a)(1), Durraniv US Citizenship & Immigr Servs , 596 i 

Supp. 2d 24, 28 (DDC, 2009); Cudzich v INS, 886 F Supp 101, 105 (D.D.C 1995); Raven \ 

Panama Canal Co , 583 F.2d 169, 171 (Sth Cir 1978) ¢ [I]t would be error for this Court to allow 

plaintiff, a Panamanian citizen, to assert a claim undet the Privacy Act”) 

IV. Suri’s Third-Party Claim is Imprope: 

The Motion 1equests relief for Suri’s third-par vy non-citizen children. None of Suit’s 

petitions in this matter were brought in a icpresentative capacity, nor are Suri’s non-citizen 

children paitics to this matter. Regardless of whether sui can show next friend standing, his 

capacity to do so must be alleged in the petition J/itmore v dihansas, 495 U.S. 149, 164 (1990) 

TW by & Thiough Enk vy Brophy, 954 F. Supp 1306, 1309 (ED Wis 1996) (“Because Enk’s 

showing that he can proceed as a next friend is ike any plaintiffs burden to show standing, Enk 

must allege his capacity to sue as a next friend in the complaint”) Nevertheless, the fact that Sur 

is bringing thnd-paity claims for non-habeas telefon bchalt those who were never detained is, as 

explained supra, illustratrve of Respondents’ poimt that this case in fact challenges the 

Government’s titration of removal proceeding 

Even assuming Surt had brought his childien’s clatms for icliefas a “next friend,” whic! 

he did not, Sur does not demonstrate or even allege any injtny to his children—who “remamn{[] the 

real paity in interest’—1n such claims, Whitinore \ Arharisas, 495 US. 149, 163 (1990), from the 

termination of then SEVIS records. His only alleyed myuries ate to his own feelings, finances 

and school projects, and he does not allege that he si fered any injury fiom the termination of then 

SEVIS records See CF #79-2 He does not ali ve his childien have suffered any direct injuries 

to thei ability to attend school by the termination of th.11 SEVIS 1ccords Jd Therefore, even 1f 
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Suri had alleged a thitd-party claim or brought a claim in a representative capacity, he fails to show 

his childien suffered any actual injury from the termination of then SEVIS records And Sun s 

children would not have a justiciable claim for telief for the same teasons Suri does not 

V. Suri Cannot Show Irreparable Harm 

As explained by the U.S. Department of State, on July 3, 2025, Suri’s SEVIS record was 

reinstated nunc pro tunc to the date of termination Pasini Decl "5-7 The alleged harms Sur 

speculated about (cg, “fa]f I am forced to sit idly’, ‘may lose my current opportunity at 

Georgetown”, “I am very worrted that a long period of trae in which | am unable to work will be 

very damaging to my career”)——even assuming that suc a'c legally cognizable—are even moic 

speculative now that his SEVIS 1ecord has been reinstated 10 show an entitlement to a preliminary 

injunction, Sut must show it 1s “likely” that he can “establish a substantial risk of future injury 

that is traceable to the Government defendants and Inkelv to be 1ediessed by an inyunction against 

them.” Mi thy v Missourt, 603 US 43, 69 (2024) Atthis yunctuic, all Suri alleges is speculation 

that his speculative harms might possibly be less speculotive in the future That is not enough ° 

To the extent the Court 1s disinclined to deny Sats motion outright, the Government 

respectfully requests that the Court should instead hold ‘he motion in abeyance unless or until 

Suri’s SEVIS iecord ts re-terminated 

REQUEST FOR BON» 

In the event the Court issues another prelimina.yv 1 yunction, the Court should require 

Petitionc: to post a security bond in an appropriate amount. Vursuant to Rule 65(c) of the Federal 

Rules of Civil Procedure, “[t]he [C]ourt mav issue @ preliminary injunction o1 a temporal 

restraining ore: only if the movant gives secunity nan a qount that the court considers proper to 

® Moteover, Sur is subject to section 1182(e) and must retin home for two years at the conclusion 
of his program, which itself limits Sur’s abil! to pursuic any sort of career in the U S, 
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pay the costs and damages sustained by any party fouid to have been wrongfully enjoined o1 

restrained” Fed R Civ P 65(c). 

CONCLUSION 

For the foregoing reasons, the motion for a prelimmary imjunction should be denied, or in 

the alternative, stayed pending further onde of the Court 
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