IN THE UNITED STATES DISTPICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Alexandria Division

BADAR KHAN SURI,
Petitioner,
V.
DONALDJ TRUMP, et al ,

Respondents.

Casc No 1 25-cv-00480 (PTG/WBP)

RESPONDENTS’ OPPOSTTIONTO PETITIONER’S
MOTION FOR PRELIMINARY INJUNCTION



INTRODUCTION
Respondents (hereafter “the Government™) submit this iesponse m opposition to Petitionc:
Badar Khan Suit’s (“Sut1’s”) motion for a prclimiary mnjunction In his Motion, Petitioner secks
the restoration of his Student Exchange and Visitor Information System (“SEVIS™) record (ECI:
No. 79) The Court should deny the Motion becausc Suri cannot satisfy the requirements of a
preliminaty injunction for the following reasons.
e The requested telief 1s beyond the scope of a petition o1 habeas corpus;
e Surt never sctved the Government puisuant to Federal Rule of Civil Proceduie 4(a),
e The Immigration and Nationality Act (“INA”) sti1j « the Court of jurisdiction to consider
the SEVIS challenge;
e The claim 1s baired by the Privacy Act of 1974, and
e Surt’s third-party claim 1s not cognizable in habeas

PROCEDURAL BACKGROGUND

The otigmal and amended petitions, FCI" Nos. 1, 34, sought habeas relief principally by
challengmg the legality of Suri’s airest meident to removal proceedings and detention pending
removal proccedings, on the basis that the grounds for m<ating removal proceedings violate his
alleged constitutional rights On March 20, 2025, the Court entered an ex parte injunction
enjoining Surt’s removal from the United States (“U S ™) On May 6, 2025, this Court concluded
that 1t had habcas juiisdiction over Surt’s challenge to his detention, and on May 14, 2025, the
Court otdered that Suit be released from Imnugration and ¢ astom Enforcement (“ICE”) custody

and enjomed his 1e-detention without notice to the Court . nd Swit’s counsel



On Junc 23, 2025, Sutt moved for Icave to file a  «cond Amended Petition (“SAP”) ! In
addition to asking the Court to oider Suii’s telease, the SAP also requested that the Court
“remstate, 1etroactive to March 18, 2025, Pctitionei’s J-1 cxchange wvisitor status and his
corresponding SEVIS record and Petitionet’s childien’s J-2 status and corresponding SEVIS
records” and that the Court enjoin Defendants fiom terminati g Suit’s SEVIS entry absent “at Icast
21 days advance notice to Petitioner and his counscl,” cver 1f “newly discovered, mdependent
legal giound to terminate the 1ecords” wete to arise Suis also asks the Court to insulate Surt from
“any consequence, mcluding adverse immigration actio n, anising out of the termination of
Petitioncei’s or his children’s SEVIS records or J-1 o1 J-2 ~+ «us| | SAP at Prayer for Relief

As the accompanying declaration explams, “[on Mai h 18, 2025, the Department of Statc
terminated M1 Surt’s participation n the exchange visitor program and electronically entered the
termunation in the SEVIS recotd. The effective date of the rarmination was set to March 15, 2025,
the datc that the Sccictary of State 1ssued a determination that M1 Suir” activities and presencc in
the US. rendeied him deportable under scction 23 /7(a)(4)(C)(1) of the INA, 8 US.C §
1227(a)(4)(C)(1) As a consequence of the tcrmimation, the status of his J-2 dependents was also
changed to “Terminated” on March 18, 20257 Declataticn of Rebecea Pasini, Deputy Assistant
Secretaty [or Puivate Sector Exchange for the U S  Department of State, Bureau of
Educational and Cultwal Affairs (ECA) (“Pasmi Decel 7y (ECK #99-1) at § 6 However, “[o]n
July 3 2025, upon fuither review, the Department |of Statc] remstated Mr. Surt’s visitor
exchange program and Mt Surt’s SEVIS record and his J-2 dependents SEVIS records weie
updated to 1cflect “‘Active’ status nunc pro tunc to March 18,2025 Id at 7. The Government
now files its opposition to Suir’s prelimimary injunction 1 suon, which largely seeks that which

he alicady has

"'The Government took no position on the propticty of aricadment. See ECF #86



PETITIONER’S MO'I TON

“t biled the mstant motion (heremafier, “the Mo'ten”™) on June 23 seeking a prelimmary
myunction that, mier alia requires the Government to 1cactivate his SEVIS record and the SEVIS
records of his childien; enjoins the Government “fiom termimating Petitioner’s SEVIS 1ecords and
his childien’s SEVIS records for the dutation of this litigation, unless [the Government] become[s]
aware of a newly discovered, mdependent legal giound v terminate those records”, enjomns the
Government ftom terminating his SEVIS records even 1f there are “newly discovered, independent
legal ground<” to terminate the SEVIS rccords without “ot lcast 21 days’ advance notice (o
Petition.t and lis counscl of any mtent to termmate Petitic net’s o1 his children’s SEVIS records”™,
and msulates Sun fiom “any consequence atising out of the termunation of [his] or his children’s
SEVIS 1ccotds or J-1 or J-2 status for the duration of this 1heation ” ECF #79-7 at 2

The Motion argues that the tetmination of his &t VIS iccord and those of his children
violated the APA and the Constitution Ifc alleges “I & Georgetown email account and his
Georgetown 1D has been deactivated, restiicting his ace s o untvetsity facilities and impeding
his ability to conduct his research ” ECF No 79-1 at 15 1o fwither claims, “the termination of
[his] ST VIS 1ecord could cieate ongomg immigiation con « uences for both him and his children”
because the “termmated status of this record creates unesr oty and could impact [his] and his
childien’s prospects for futuie immigration benefits in the (U7 S ] Id at 16.

Integral to Surt’s Motion 1s his tepeated, false ¢l that his visa was revoked when, n
fact, his visa expnied of its own accord. As explainced furher below, the State Department 1ssucs
visas with expiation dates corresponding with the date: n-1ed on the Form DS-2019, when the
applic. 1t appiies for a J-1 visa overseas 9 I'AM 4.0 5-6(1)(6) According to Surt’s own

declatation, his “‘visa was approved, and {he| came (o the {1 S m December, 2022 to begin [his]



program at Geotgctown on January 1, 2023[,1” the imtial paniod of which “was one year[ ] ECF
#79-2 at 99 3-5 Swir’s J-1 visa expited on its own i Octo o1 2023, a year after it was 1ssued ? Sec
id Suir’s oft-repeated claum that his long-cxpued visa was 1evoked 1s false  Declaration of
Deputy Assistant Sccictary Stuart Wilson (“Wilson Decl ™) (ECF #99-2).
LEGAL FRAMEWORK
L The J-1 Nonimmigrant Visiting Rescarch Scaolar Classification

The INA allows for the entry of “an alicn having a1 ~1dence n a foreign country which he
has no intention of abandoning who 1s a bona fide student scholar, trainee, teacher, professor,
reseaich assistant, specialist, ot leader in a ficld ol special #od knowledge or skill, or other person
of sumilar description, who 1s conung tempotatily to the [U S | as a participant 1n a program
designated by the Ditector of the [US] Information \eoncy, for the purpose of teaching,
instructing o1 lecturing, studying, observing, conductir > tcscaich, consulting, demonstrating
spectal skalls, or iccerving training[ 7 8 U.S.C § 11OT(a)(15)y) (“J-1 nontmmugrant”) The “minot
children of any such alien” may be dertvative beneficiaries of -1 nonummigrants See i1d (“J-2
nonimmigrant”)

Generally  applicants must meet the follown: icquirements to qualify for a J-1
nommmugrant vica ““|a]ceceptance to a destonated exchonee visttor program, as evidenced by
presentation of Form DS-2019, Cettficate of Eligibihiv for Exchange Visitor (J-1) Status”,
“[s]uffictent funds, or adequate artangements made by « host organization, to cover expenscs”,

“[sJufticient proficicncy m the Enghish language to pattici e in thewr program”; “[plresent itent

2 Although the visa expried m December 2023, Sutt’s st 1us 1cmains valid until December 2026,
because that 1s the duration of his academic progiam  Sce ' s Decl. at 3. As explamed in text,
a visa, status, and SLVIS aire different thine~ 1 ~puar v of a visa does not necessarily mean
expuation of status n all contexts, and termmation of Si1<VIS tccoids does not itself terminate
status or revoke a visa

¢



to leave the [U S.] at conclusion of program™, “[ploss ston of qualifications for the program
offered”; and comphance with the applicable portens of "1 S C § 1182(e) 9 FAM 402.5-6(C),
see also U.S. Citizenship and Immigration Scivices (“Us’1S™) Policy Manual, Vol 2, Pait D,
Chapter 2 (J Exchange Visitor Ehgibility) (https //Awvww 118 gov/policy-manual/volume-2-pait-
d-chapter-2). Visiting tescaichers, such as Suri, “must not be a candidate for a tenuic track
posttion”; “not bel] physically present in the [U S ] as a nor immigiant pursuant to the provisions
of § U.S C. § 1101(a)(15)(J) for all o1 part of the twelve-n.onth period immediately preceding the
date of program commencement sct forth on his ot h 1 Form DS-2019,” and not be a iepeal
participant (as defined 22 C.F.R. § 62 20(1)(2)) 22 C 1 2§ 62 20(d).

As to the fust gencral requurement—ithe Form 1N-2019, Certificate of Eligibility for
Exchange Visitor (J-Nonimnugrant) Status—it “1s the docvment iequired to support an application
for an exchange visitor visa (J-1) A Form DS-2019 15 4 (wo-page State Department document
which can only be produced thiough SEVIS that supports an mdividual’s application for a |
nonummigrant visa, and aids State Department 1 adjudic +n of the nonimmuigiant visa. SEVIS
1s the DHS databasc developed to collect informatior on I, M, and J visa holdeis[ | The
prospective exchange visitor’s signature on page onc ol t -+ Form DS-2019 1s required Page two
of Form DS-2019 consists of instructions and certification . uage relating to participation  Form
DS-2019 1s gencrated with a umque identifier known as + SEVIS ID number’ 1n the top tight-
hand corner, which consists of an ‘alpha’ character (N) nd 10 numerical characters[.]” 9 FAM
402 5-6(D)(1) (inteinal cross-references onmitted) “After » J-1 visa has been issued, [the U S
Department of State] rcturn[s] the completed orm DS-219 to the exchange visitor.” 9 FAM
402 5-6(D)(5) The 'otm DS-2019 1s “the basic 'ocument 1equited to support an application for

an exchange visitor visa and for mamtaming vahd exchar - ¢ visitor program patticipant status ”” 9



FAM 402.5-6(1)(1). A J-1 visa will be 1ssucd for the prooran dates histed on the Form DS-2019. 9
FAM 402.5-6(1)(6)(c)

Subject to certain exceptions, individuals admitted 2~ 1-1 nonimmugiants often do not have
a set time pertod for which they aire admutted to the U S . hur are admutted for a duration of status
USCIS Policy Manual, Vol 2, Part D, Chapter 3 (Terms und Conditions of J Exchange Visitor
Status). For “reseaich scholars” such as Sui, they “may be authorized to participalc i the
Exchange Visitor Progiam for the length of time necessiry to complete his or her program
provided such tunce does not exceed five years ” I/, 22 C 1 2§ 62 20(1)(1). The five-year period
1s generally not subject to renewal, and those who hit the five-year limit “are not ehigible for
participation as a professor or 1escaich scholar for a perie o1 two years following the end date of
such program participation as dentified mn SEEVIS ™ 27 71 R § 62 20(1)(2). Many individuals
admitted as J-1 nonimmugiants aic also subject to the tvvo > car home-county physical presence
requicment under § 1182(e), meanimg that they must 1etuin 1o thent home country for a petiod of
at least two yeats befoie becoming cligible to apply for cciten nonimmigrant visas, an immigiant
visa, or for permanent iesidence  Surt 1s a J-1 nonmmmigr vt subject to § 1182(e) Declaration of
Deputy Assistant Sccretary Stuatt Wilson (“Wilson Decl 7y (1:CF #99-2).

II. The Student and Exchange Visitor Inform  ion System (“SEVIS”)

To track and manage F, M, and J proorams, Con nioss required that “[t]he [Secictary of
Homcland Security], in consultation with the Sccrctary oi tate and the Secictary of Education
... develop and conduct a progiam to collect from approved mstitutions of higher education, other
approved educational mstitutions, and designated exchanee visttor programs i the [U S ] [certam
information] with 1espect to aliecns who have the st o1 are applying for the status, of

nonimmigrants under subpatagraph (F), (J), ot (M1 of sceoe 1101(a)(15) of this title 78 U S C
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§ 1372(a)(1).> In cxcicise of this authority, the Sceictry of Homeland Sccutity created and
maintams SEVIS, “a web-based system that the U S Deoariment of Homeland Security (DHS)
uses to maintamn formation on Student and Ixchange Vst Program-certified schools, F-1 and
M-1 students who come to the [U.S ] to attend thosc schools U1'S Department of State designated
Exchange Visitor Progiam sponsors and J-1 visa Ixchanoe Visitor Program participants ” ICE,
Student and Exchange Visitor Information System Oveiview, https //perma.cc/93RQ-WVLI
(pmned May 5, 2025) SEVIS “1s designed to monitor the academic progress, movement, ctc of
foretgn students and exchange visitors [tom entiy into the [U S ] to departure. The Student and
Exchange Visitor Progitam (“SEVP”) manages SEVIS St Vi 1s under the auspices of the National
Secunty Investigations Division of ICE” 9 FANI 402 5-1(A) SEVIS “monitors schools and
proglams, students, cxchange visttors, and then dependents throughout the duration of approved
participation within the U.S. education system /¢ The U''S Department of State tieats the SEVIS
recotd not as the status itself, but 1athci as the “definitive 1ocord” of status and/or eligibility 9
FAM 402.5-4(B), 9 FAM 402 5-6(J)(1) Thec use of SEV I 1+ ‘mandatory for designated progiam
sponsors.” 8 CF R § 214.2()(1)(vin)  While SI'VP munoees SEVIS, the State Departiment’s
Burcau of Educational and Cultural AfTauns ("ECA™) m s acmuistiation of the Exchange Visitor
Program for J nonimmigrants, has access to SEVIS and records of J nommmmigrants. See Pasimi
Decl

Section 1372 relates to the system of 1ecor!s that 11 used to maintam information about F,
J, and M students, 1t does not equate the 1ecords m the ¢ stem to nonimmigtant status nor does 1t

authorize or provide a method to tetminatc nonmmmigiont status via that system See 8 US C

38 U S.C. § 1372 1cfurs to the Attorney General, but tho-c finctions wete transferied to DHS m
the Homeland Sccurity Act of 2002



§ 1372 Further, Congicss mandated that ICI. shall admuuster the program to collect information
on nonmmmugtant foreign students described in 8 U S €' § 1372 and “shall use” the information
collected in SEVIS “to carty out the enforcement functions of the agency ” 6 U.S.C. § 252(a)(4)
In accordance with the Privacy Act of 1974, DHS “modiljed]. rename[d] and recissue[d]” the
SEVIS database as “DHS/ICE-001 Student and Fxchance Visitor Information System (SEVIS)
System of Records ” See 86 Fed Reg 69663 (Dec §,2021)

Importantly, the termination of a SEVIS record docs not necessarily indicate a termination
of nonimmigrant status DHS, SEVIS Termmate a Student, Mips //perma ¢cc/E9C2-9GRS (pmned
Apr. 28, 2025) (“[ T]etmination 1s not always ncgative [School officials] can terminate 1ccords for
several normal, administrative 1easons ). Under the INA 1 this context there arc three sepatate
and distinct concepts' (1) SEVIS, which 1s a recordkecpine system used by the Department to
maintain mfoimation on certain noncitizens who come to the US. to study, see ICE, SEVIS
Overview, https.//peima cc/93RQ-WVLIJ, (2) a visa, whic't 18 document 1ssued by the State
Department reflecting permission to apply for admssion to the U S at a port of entry, see State
Dep’t, Visttor Visa, https //peima cc/HN23-H3DK (pinned Apt 28, 2025); and (3) immugration
status, a noncitizen’s formal imnugiation classification i the U S, see DHS, Maintaining Status,
https //perma cc/AMIP-LETR (pmnned Apr 28, 2025) lermmating a SEVIS rccord only
terminates the fust of these, it does not, in-and-of-itsclf, ternunate immigration status or 1cvoke a
visa.

HI1.  The Privacy Act ol 1974

The Privacy Act of 1974, Pub Law No 93-379, 83 Stat 1896 (Dec 31, 1974), codificd at
5 USC § 552a (2018), cstablishes pracuces for fedeial agencies tegarding the collection.
maintenance, use, and dissemination of mformation about mdividuals within systems of 1ccords

Sec Pub L 93-579, § 2, Dcc 31, 1974, 88 Stat 1896 (codificd at 5 U S C § 552a (notes)) The



Privacy Act grves agencies detailed instiuctions for managing theu recotds and pirovides for
vartous sorts of civil relief to individuals aggrieved by the Government’s purported compliance
fatluics. See generally 5 U.S.C. § 552a A system of iccords 1s defined by statute as a group of
recotds under the control of an agency fiom which mformation 1s 1etiieved by the name of the
individual or by some 1dentifict assigned to the individual /o § 552a(a)(5).

Relevant hete, 5 U.S C § 552a(d) addiesses how an mdividual may access agency records,
seek amendment to those recoids, exhaust admimstiative 1emedies priot to sceking judicial
redress, and file a statement of disagicement to be included with therecords 5 U S.C § 552a(d)(1)-
(4) After following the required steps to exhaust admini-tietive temedies, a final determiation
by the agency head triggers the civil iemedy provisions of § 552a(g)(1)(A), which pcimit suit in
district court to cotrect a record, and peinmits damages in certam mstances if an idividual 1s
harmed by the government’s incortect records Id § 552a(d)(3), (g)(1)(A)-(D).

In doing so, Congress also chosc to limit the Privacy Act’s provisions for access and rediess
to those who qualify as “a citizen of the [U S ] o1 an alicn lawfully admuitted for permanent
residence.” 5 U.S.C § 552a(a)(2) In a subscquent 2016 amendment under the Judicial Redress
Act, Congress cxlended certamn Prvacy Act temedies o citizens of designated countries and
granted venue for such challenges to the U S Distiict Court for the District of Columbia Id. §
552a (statutory notc), Pub. L. 114-126 (Fcb 24, 2016), 134 Stat 282 India, Surt’s home country.
1s not among the designated countries. 82 Fed. Ree 7860-61 (Jan 23, 2017), 84 Fed Reg 3493-
94 (Feb 12, 2019)

STANDARD OF REN LW

“A prelimmary mjunction is an cxtiaordinary remedy never awatded as of 1ight ” Winter

v Nat Res Def Council, Inc, 555 US. 7, 24 (2008) A prelimmary injunction “may only be

awardod upon a clear showing that the plamuff is entitled 1o such ichief” Id at 22 “[Plartics



seeking prelimimary mjunctions to demonstiate that (1) thev ate likely to succeed on the merits
(2) they are likely to suffer irrepaiable harm, (3) the balance of hardships tips 1 therr favor, and
(4) the injunction 1s m the public nterest.” Pashby v Delia, 709 F 3d 307, 320 (4th Cir. 2013)
“[Clourts considering whether to imposc prchmimary mjunctions must sepaiately consider each
Winter factor” Id at 21. Wheie, as heie, the Government is the opposing party, the final two
factors meige Muanda v Garland, 34 ¥ 4th 338, 365 (4th Cu. 2022)

ARGUNIENT

Suri cannot mect the standaid for myunctuive tehel Suit’s (and his cluldren’s) SEVIS
recotds have alicady been remstated, and so theie 1s no sasis o1 need for this Court to enter a
preliminary injunction directing the Government to do what has alrcady been done  Regardless
therc arc multiple additional barriers to the entiy of the prehmmaiy mjunction that Surr secks
First, Sur failed to effectuate seivice undet Federal Rule of Civil Procedure 4(a)  Sccond, Suir’s
SEVIS claim and the requested injunction are beyond the scope of a federal court’s habceas
qurisdiction  Thnd, the INA’s “zipper clause™ deprives this Coutt of jurisdiction to enter the
requested njunction.  Fourth, Suit’s tequested myunction 15 baired by the Privacy Act, which
provides the exclusive iemedics for records-iclated clanns  Fially, Surt’s purported third-party
claim on behall of his childien 1s improper ni this habeas proceeding — and morcover, the fact that
Surt 1s binging a thnd-paity claim on behalf of those who were never detained underscores the
point that this casc in actuality challenges the Government’s mitiation of temoval proccedings

The Cowrt should deny Sui’s motion But to the extent the Court 1s disinchined to deny
Suit’s motion outnight, and given the thomy 1misdictional issues at play, the Government
respectlully 1cquests that the Court should mstead hold the motion in abeyance unless or until

Suir’s SEVIS 1ccord 1s te-terminated

10



I.  Suri Never Effectuated Service.

“Juuisdiction to resolve cases on the ments tequnes both authority over the category of
claim m suit (subject-matter jurisdiction) and authonity over the parties (personal jurisdiction), so
that the court’s deciston will bind them ” Ruhrgus Ag v Marathon Ol Co, 526 US 574, 577
(1999) “Beforc a federal court may exercise personal jurisdic ion over a defendant, the procedual
requncment of service of summons must be satislied” Omne Cap Int’l, Ltd v Rudolf Wolff &
Co, Ltd, 484U S 97,104 (1987) Federal Rule of Civil Procedure 4(1) specifies how service may
be effcctuated on the federal government Further © Rule 4(m) 1cquies the dismissal of defendants
who temain unscrved ninety days after the filing ol a complunt unless ‘the plamtiff shows good
cause " Attkisson v Ilolder, 925 F 3d 606 627 (4th Cn 2019) “[Flor purposes of Rule 4(m).
‘good causc’ 1cquites some showing of diligence on the pait « f the plaintiffs. Put conversely, good
causc gencetally exists when the failure of <c1vice 1< due to external factors, such as the defendant's
intentional cvasion of service.” Id

Surt never cffectuated service, and 1t s been over 90 days since the Amended Petition
was filed on Apnl 8, 2025 In the 90 days sin ¢ the Amended Petition was filed, no summons has
been 1ssucd (o1 1equested) “While ‘good cause’ 1s a flevible standard, diligence provides a
touchstonce for an appellate coutt that 1s 1evicwing a disniscal under Rule 4(m) > Attkisson, 925
F.3d at 627. Even 1 this entire action weie not dismissed duc to Swi’s prolonged failuie to effect
service on any Respondent, that fatluice to clfectservice precludes entry of a preliminary injunction
RMS Titame, Inc v Haver, 171 F.3d 943, 958 (1th Cni 1999)

II.  Petitioner’s Requested Relief is Beyond the Scope of Habeas.

Sutt has brought a habeas petiion challenging his 1emoval proceedings, and ICE’s
discictionary deciston under § U S C § 1220(0) to detam hom Now he requests that this Coutt

compel Government to adjust entiies i a government recordaceping system Such ielief does not

11



sound 1n habcas “Habeas 1s at its core a remedy for unlawful exccutive detention.” Munaf v
Geren, S5U.S. 674,693 (2008) The writ of habeas corpus and its protcctions are “strongest” when
revicwing “the legality of Executive detention™ /NS v S/ Cyr, 533 U.S 289, 301 (2001)
Therctore, the traditional function of the wiit 1s to scek one’s 1¢lease from unlawful detention
Dep’t of Homeland Sec v Thuraissigram, S91 U'S 103, 117 (2020) (citing Preiser v Rodriguez
411 U S 475,484 (1973)).

Surt onigimally sought “simple 1eleasc,” which 15 a viable habceas claim, but his request for
the altcration of entrics in a government database have nothimg to do with his detention or releasc
See Thiraissigram, 591 U S at 119 (“Clamms so far outside the cote of habeas may not be pursucd
through habeas ™) (mteinal quotations and citations omitted) see also Garcon v Cruz, No. 6 15-
1480-RMG-KIM, 2015 US Dist LEXIS 57222, at *1 (DS C Apr 28, 2015) (“One cannot
conver! a habeas action mto a civil nights action ™), R&R adopted, 2015 U.S. Dist. LEXIS 57225
(D.S.C Apt 30,2015) As the Supreme Court recognized “while the 1clease of an alien may give
the alicn the opportunity to temain in the country 1f the immigration laws pernut,” the writ 1s not
a mcchanism for otherwise directing the operation of the immigration laws. Thuraissigiam, 591
U.S. at 125

[he oddity of entettaining Surt’s request within an action brought as a habeas petition 1s
amplificd because “the ordinary remedy upon a finding that {inal agency action violates the APA
18 vac i of the deciston and remand to the agency ™ /arriwon v Kendall, 670 F. Supp. 3d 280
295 (1 D Va 2023) “Ordeting a specific temedy o1 outcome on temand” 1s “inconsistent with
the Cowt s 10le m 1eviewing final agency action under the “PA, 1 which 1t ‘sits as an appellate
tribunal " /d. (quoung Palisades Gen Hosp 1nc¢ v Leaviit, 126 F 3d 400,403 (D C Cir 2005)).

Hill Dermaceuticals, Inc v FDA, 709 F 3d 44, 46 n 1(D € Cur 2013) (“Usually, where a distiict



court reviews agency action under the APA 1t acts as an appcellate titbunal, so the appiopiiate

23

remedv for a violation 1s ‘simply to identify a Icgal crior and then remand to the agency.”” (quoting
Bennett v Donovan, 703 F3d 582, 589 (D C Cur 2013))) Swuir’s theory that the SEVIS
termimation has some causal connection with detention such that it can be pursued through habeas
is behed by the fact that 1uling in Surt’s favor would at most ratfy the Department of State’s
decision to 1estore his SEVIS record, but would have no impact on the detention issue. Hence, this
casc would no longer about release from testiamt, which 1s what habcas 1s meant to protect Sec
Thurarssigiam, 591 U S, at 121 (citing cascs), see also Pierrev US, 525 F.2d 933, 935-36 (Sth
Cir 1976) (providing that habeas corpus “cannot be utihsed as a base for the review of a refusal
to grant collatcial admnistrative relief or as a springboard to adjudicate matters foreign to the
question of the legahty of custody™).

Fherefore this Court should decline to extend the writ beyond established precedent to

award rchicf other than 1clease fiom custody

111. I his Court Lhacks Jurisdiction to Address Suri'- SEVIS Claim.

AL Seetion 212 of the INA, 8 U.S.C. § 1252, Bars Review

s Coutt previously rejected Respondents™ arguments that 1t lacks junisdiction over this
action because 1t was filed when Surt had been ontside of this Distiict for hours and notified in
advancc ol lis intended place of detention, and because of various provistons in § 1252 ECF No
60, 65 (the government 1s continuing 1ts mtetlocutory appeal) Much of the Court’s reasoning for
rejectine the Government’s jurisdictional arguments depended upon tieating Surt’s challenge to
his detention as distinet fiom a challenge to hr removal proceedings May 14 Tr, at 26.4-5 (“The
proccedines before [the Court] are totally separate fiom the 1emoval proceedings ) But as the

Motion itsell makes clear, the termination of St ™ SEVIS record was based on the Secretary of



State’s adveise foreign policy determination under 8 U S € § 1227(a)(4)(C),* which 1 turn i~
directly 1clated to Suni’s 1emoval proceedings—rnt lus deiention ECF #79-1, at 6-8; Pasini Decl
9 6 (“Ihe cffective date of the termmation was sct to March 15, 2025, the date that the Secretary
of State rsued a determination that Mr. Suri™ activitics and presence n the [U S ] rendered him
depoitablc under the [INA] section 237(a)(4)(C)(1) ™) 3

As arcesult, all of the Government’s picvious INA-hased jurisdictional atguments continue
to apply to the SEVIS challenge because the 1ccord demonstiates the Government’s termination
of Suir’s SLVIS iccord coincided with the Seerctary ol State’s determination that he was
remov ithle and the commencement of those 1cmon al procecdings The termination of Surt’s SEVIS
recoid i these encumstances 1s outside of the Com’s junisdiction under 8 U S C. § 1252, which
states 1hit a petition for review following 1emoval proceedings “shall be the sole and exclusive
means {or judicial teview of an ordet of removal " 8 U S C § 1252(a)(5) The “‘zipper’ clausc™
consolidates judicial review of all claims connected to removal proceedings and actions into the
petition-for-review mechanism. Reno v. Am -Arab tnti-Discrimination Comm , 525 U.S. 471, 483
(1999) This 2ipper clause says that “all questions of law and fact  anising from any action taken

or proc “edine hrought to remove an alien from the [U S | shall be available only m judicial

* Suwri repeatedly claims that his visa was revoked when, v fact, Suri’s visa expired of 1ts own
accotd and Suri’s visa was not revoked by the State Departmont Wilson Decl 94, 5, 7. As noted
above, the State Depattment 1ssues visas with cxpration dates coniesponding with the dates histed
on the Form DS-2019, when the applicant applics for a I-1 nommnugiant visa overseas. 9 FAM
402 5-6(1)(6) According to Sui’s own decluation, the minal period of his progiam “was onc
yeai| |7 LCF #79-2 at 44 3-5 Accordingly, Suri’s 1-1 nonimmigiant visa expired on its own mn
October 2023 See 1d Sutt does not explam what ¢ffeet a purpoited 1evocation of an expired visa
would have had, even i 1t occurred

SThe termmation of Swi’s SEVIS 1ecord is not .- ssary for mitiation of enforcement action ancd
remor ol proceedimgs to mitiate enfoicement action and removal proceedings, Surt, as an admitted
alien, st be removable from the U S under @ grnnd of deporttability under 8 U.S.C. § 1227(a)
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revicw of a final order under this section.” 8 U'S C § 1252(b)(9) Furthermore, “no court shall
have junisdiction ... by any . provision of law (statutory o1 nonstatutory), to review . such
questions of Taw o1 fact ” Id. “This section  consohdates ieview of matters atising from removal
proceed s fonly m judicial review of a final order under this section,” and strips courts of habeas
Jurisdiction over such matters ” Afanwi v Mu/ - ov, 526 1+ 3d 788, 796 (4th Cir. 2008), vacated on
other grounds, 558 U S. 801 (2009).

In other words, the termination of Suri’s SLVIS 1ecord presents questions “arising from
[an] action taken  to remove” Surt and theiclore falls within the zipper clause that channcls
revicw mway fiom this Court to a petition for 1eviesy 8 U s € § 1252(b)(9). To be sure, not every
termimation of a SEVIS 1ecord indicates that .he subject nommmigrant 1s removable; indeed, the
termi nen of o SEVIS 1ecord 1s not necess: v negative at all But m this case, 1t is clear from
the a!' « t7ons suntounding the termmation of Suii’s SEVIS recotd that this termination ariscs
from Suni’s temovability and contemplated 1omor I Per Suii’s allegations, Surt’s SEVIS 1ecord
was tetminated upon the Secretary’s § 1227(a)(4)0C)(1) designation and the resulting iemoval
proccedings It was therefore a “removal 1 lated activity™ that falls within the zipper clause
JE.I M v Lynch, 837 F 3d 1026, 1031 (9th Cn "016) 1o be sure, the Second Circuit recently
obscir od i this context that “overlap, even substarnal overlap, does not make one claim arisc out
of the cthier o1 necessitate that one claim contiols the outcome ol the other.” Ozturk v Hyde, 136
F.4th MO (2d Cn 2025). But the fact that the C15VIS termimation here occurred based on the
Secictary’s temovability determination and conci - ent with operational efforts to nitiate removal
proceedings, which were also based on the Sceict uy’s determimation, demonstrates that 1 this
instance that the SEVIS termunation was a pait of = not remote to—actions to remove Suit fiom

the U/ 5 A\ challenge to the SEVIS termunation, which 1« bound up i the mitiatton of remova’



proccedings, mvites the Court to review that whic « Congress has said 1t should not review. Sun
may hitioate his deportability through the admimistiative 1emoval process and ultimately with the
appropnate coutt of appeals through a petition for 1eview 8 U S C. §§ 1252(a)(2)(D), (a)(5), and
(b)(9) This Coutt, however, lacks jurisdiction to hear this claim Suri 1s thetefore unlikely to
succced on the merits.

B. The Privacy Act Also Bars Suri’s Request to Acjust the SEVIS Records.

“[AJabsent a clear and unequivocal wa vor of sovercign mmmunity,” the “[U.S ] and ity
agencics we gencrally immune from suit i federad count  Crowley Gov't Servs., Inc v Gen
Servs Admim, 38 I 4th 1099, 1105 (D.C Cu 2027 Althouch the APA provides a limited warve
of the goveinment’s sovereign immunity for suits challenging final agency action and “seeking
relicf other than money damages,” 1t does not apply " if anv othel statute that grants consent to sutt
expiosslv or impliedly forbids the relief which 1s songht 75 U S C § 702. That carve-out “prevents
plamttis fiom cxploiting the APA’s waiver 'o cvade hnmitations on suit contained m othe
statutes 7 March-I-Be-Nash-She-Wish Band of Pot nvatom indians v Patchak, 567U S 209,21
(2012)

The Prvacy Act of 1974, SU S C. § 552a himuts Sun’’s ability to seek the relief he 1s now
seeking The Act cstablishes practices for federal agencies 1egarding the collection, maintenance
use, and disscmination of mformation about indin iduals within systems of records. See Pub L 93
579,82 Dee 31,1974, 88 Stat. 1896 (codificd at S U S € § 552a (notes)). The Act gives agencie-
detarled mstiuctions for managmg thei records and provides for various sorts of civil 1clief to
mdividuals aconeved by the Government’s puipotted co vyphance faillutes 5 US C § 552a A
systam of tecords 1+ defined as “a group of any recerds under the control of any agency from whicl,
information is 1etiieved by the name of the indivi al o1 1y ~ome 1dentifying number, symbol, o1

other wlentifying patticular assigned to the indivudu 17 /i § 552a(a)(5).
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Relevant here, 5 U.S.C. § 552a(d) addicsse how an mdividual may access agency recotds
seek amendment to those recoids, exhaust adnimstiative 1emedies priot to seeking judicial
redress, and file a statement of disagreement to be mcluded with the tecords. Id § 552a(d)(1)-(4»
After following the required steps to exhaust adminisiative 1 emedices, a final determination by the
agency hecad tirggers the civil remedy provisions of § SS2a(o)(1)(A) Id § 552a(d)(3) The distiict
courts have jurisdiction over any action bioueht pur uont to the civil remedy provisions of
subscction (g) including an action to correct a 1ccond /1§ 552a(g)(1). In an action to correct a
record, the coutt can order the agency to make the  Hticction and can assess costs and fees agams!
the U S 1f the complamant substantially prevails «/ § 5352a(g)(2) Actions may also be biought
to compel access to a record or for damages n cortamn instances /d §§ 552a(g)(1)(B), (£)(1)X(C)
(&)(M(D).

The Puivacy Act lmits remedies to any 1aividaa who 1s “a citizen of the [US ] or an
alien lawfully admitted for permanent residence 5 U S C § 552a(a)(2). In a subsequent 2016
amendment undet the Judicial Redress Act, Conor ss entended ceitamn Privacy Act remedies (o
citizens of designated countries and granted venv ot such challenges to the U.S Dastrict Coutt
for the istiiet of Columbia S U S C § 552a (stintory note), Pub L 114-126 (Feb. 24, 2016)
130 Stat 282 The countries that have been designted prisuant to that amendment are the United
Kingdom and majority of the countries of the Eutopcan mon 82 Fed. Reg 7860-61 (Jan 23

2017), 84 Fed Reg 3493-94 (Feb 12,2019) I'ia whaie Suti s fiom, has not been designated

See hitps //www justice.gov/opcl/overview-pivacy-act-1974-2020-edition/JRA (histing
countries)

Fhough the APA generally waives the ¢ inment s immunity, § 702 “preserves ‘other
lmutations on judicial 1eview’ and does not ‘con’ =1} auth iy to grant relief 1f any other statute



.. expressly or implicdly forbids the relief which 1s soushit * See also Match-E-Be-Nash-She-
Wish Band, 567 U S at 215 (“[Section 702] prcvents plamulfs from exploiting the APA’s waiver
to evade limitations on suit contained m other statutes ™) “‘[Wlhen Congress has dealt
particularity with a claim and [has] intended a speciticd emody’—including its exceptions—to be
exclustve, that 1s the end of the matter, the APA ¢« s not ur do the judgment.” Id at 216 (quotine
Block v Noith Dakota ex rel Bd of Umv & Schi Lands «61 US 273, 286 n.22 (1983)); se
Block, 461 U S at 287 (“A necessary corollaiv of "is 1u'c [that the U S. cannot be sued withou!
the consent of Congiess] is that when Congriess attache . conditions to legislation waiving the
sovereign immunity of the [U.S.], those conditions must be stiictly observed, and exceptions
thereto are not to be lightly implied ). In this c.ose, the APA doces not apply because the Piivacy

Act provides a specific remedy. Specifically, SU S C § ~32a(g)(1)(C) states,

Whenever an agency fails to mamnte: iy record concerning any mdividual
with such accuiacy . as is necessaiy "o assure fanness i any determmation
1elating to the qualifications, character, ricits, ot opportunitics of, or benefits to the
individual that may be made on the b. - of such 1ceond, and consequently a
detetmmation 1s made which 1s adveise o the mdinvidual the mdividual may

bring a civil action against the agencv and the distiict coutts of the [U S.] shall
have jutisdiction 1n the matters under the provisions of this subsection.

5U.S.C § 552a(g)(INC)

Suri’s claims scck rehief provided by the Privacy Act the amendment of his SEVIS Record
and thosc of his children ICE mamtains SEVIS records in 1 HS/ICE-001 Student and Exchange
Visitor Information System (SEVIS) System of  tcconds 86 Ted Reg. 69663 (Dec 8, 2021)
(“DHS/IC 1. uses, collects, and mamtains infor:  on on nonmmnigrant students and exchange
visttors, and then dependents, admitted to the [U S | under an k-, M, o1 J class of admission, and
the schools and cxchange visttor program sponsor~ that host "hese individuals  the [U.S.]”) The
Pirvacy Act, however, precludes 1eview of Suri’s attempt 1o amend his SEVIS record because Sun

1s a forcign national  “[T]the term ‘individual oo ns e atizen of the [U.S ] or an alien [awfully
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admutted for pcrmancnt residence.” 5 U.S.C § 552.(a)(2) Because Sutt is netther a U S. citizen
nor a lawful permanent tesident, the Privacy Act preclu les judicial 1eview of his claims. See 5
U.S.C. § 552a(a)(2); 5 US.C § 704(a)(1), Durrani v U S Citizenship & Immugr Servs , 596 I
Supp. 2d 24, 28 (D D C. 2009); Cudzich v INS, 886 F Supp 101, 105 (D.D.C 1995); Raven v
Panama Canal Co , 583 F.2d 169, 171 (5th Cir 1978) (* [ 1]t would be crror for this Court to allow
plamtiff, a Panamanian citizen, to assert a clanm under the Privacy Act ™)

IV.  Suri’s Third-Party Claim is Impropc:

The Motion 1cquests relief for Surt’s third-par v non-citizen children. None of Suii's
petitions i this matter were brought m a 1cpresentative capacity, nor are Suri’s non-citizen
children paitics to this matter. Regardless of whether »un can show next friend standing, his
capacity to do so must be alleged in the petition 1Whitmore v Arkansas, 495 U.S. 149, 164 (1990)
TW by & Thiough Enk v Brophy, 954 F. Supp 13006, 1309 (ED Wis 1996) (“Because Enk’s
showing that he can proceed as a next friend 1« Like any plamtif(™s burden to show standing, Enk
must allcge his capacity to sue as a next friend m the complaint ) Nevertheless, the fact that Surn
is bringing thnd-paity claims for non-habeas 1o~ on bchalt those who were never detained is, as
explamed supia, illustrative of Respondents” pomt that this casc in fact challenges the
Government’s initiatron of removal proceeding

Even assuming Surt had brought his childien’s clauns for 1ehief as a “next friend,” whicl
he did not, Suni does not demonstrate or even allcge any mpny to his children—who “remam(] the
real paity in intciest”—in such claims, Whitmor oy Arkansas, 495 U S. 149, 163 (1990), from the
termination of then SEVIS records. His only alleoed mjunics are 10 his own feelings, finances
and school projects, and he does not allege that he <vftered any injury fiom the termination of then
SEVIS 1ccords See CF #79-2  He does not ! o¢ his chuldien have suffered any direct injuiies

to their ability to attend school by the termination of th. 1 SEVIS rccords Id Therefore, even 1ff
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Surt had alleged a thitd-party claim or brought a claim in o 1cpiesentative capacity, he fails to shov
his childien suffeied any actual injury from the termination of then SEVIS records  And Surt «
children would not have a justiciable claim for 1elief for the same 1casons Suri does not

V. Suri Cannot Show Irreparable Harm

As explained by the U.S. Department of State, on Tuly 3, 2025, Suri’s SEVIS record was
reinstated nunc pro tunc to the date of termination Pasun Decl 49 5-7  The alleged harms Sur
speculated about (c g, “[1Jf I am forced to sit 1dly’, “may lose my current opportunity al
Georgetown”, “I am very worried that a long pciriod of trie i which I am unable to work will be
very damaging to my career”’)—even assuming that suc ¢ legally cognizable—are cven moic
speculative now that s SEVIS 1ecord has been reinstated 1o show an entitlement to a preliminary
mjunction, Suti must show it 1s “likely” that he can “cstablish a substantial risk of future injury
that 1s traccablc to the Government defendants and hikelv to be 1ediessed by an injunction agaimnst
them.” Muithy v Missourt, 603 U S 43,69 (2024) At this junctuie, all Suri alleges is speculation
that his spcculative haims might possibly be less speculotive n the future  That is not enough °

To the extent the Court 1s disinclined to deny S s motion outright, the Government
respectfully requests that the Court should mstead hol! 'he mouon in abeyance unless or until
Suri’s SEVIS 1ccord 1s re-terminated

REQUEST FOR BON

In the event the Court 1ssues another prelimina. v rijunction, the Court should require

Petitionct (o post a sccutity bond 1n an appropriate amouant. ursuant to Rule 65(c) of the Federal

Rules of Civil Procedure, “[t]he [Clourt mav 1ssuc @ prehiminary ijunction or a tempordin

restraming oy only if the movant gives sccuiity i an aount that the coutt considers propet (o

 Moteover, Suitis subject to section 1182(e) and must retiin home o1 two years at the conclusion
of his program, which itself limits Sut1’s abilit  to pursuc any sort of career m the U S.
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pay the costs and damages sustained by any party foud to have been wrongfully enjoined o
restramned ” Fed R Civ P 65(c).

CONCLUSION

For the foicgoing reasons, the motion [or a prelimmary mjunction should be denied, or i

the alternative, staycd pending further order of the Court
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