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Vv 
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FEDERAL RESPONDENTS’ REPLY MEMORANDUM OF LAW IN SUPPORT OF 

MOTION TO DISMISS, OR IN THE ALTERNATIVE, TRANSFER VENUE



INTRODUCTION 

Badar Khan Suri (“Surv”) 1s a citizen and national of India who entered the United States on 

an exchange visitor visa in December 2022 He alleges he was atrested by U.S. Immigration and 

Customs Enforcement (“ICE”) and charged with temovability under 8 USC § 1227(a)(4\(C) He 

challenges the lawfulness of his tmmugtation detention, which he alleges 1s due to his suppott foi and 

undisputed family ties to Hamas—a designated Tier I foreign tertorist organization that Sun 

and therefoie he filed his Petition for a Witt euphemustically refers to as “the goveinment of Gaza” 

of Habeas Coipus seeking his immediate release from ICE custody on that basis. See generally, Petition 

(ECF #1) On April 1, 2025, Respondents filed a motion to dismiss and a motion to transfer in the 

alternative. ECF # 24-27 In response to Respondents’ Motions to Dismiss and Transfer, Sut opted 

to amend his Petition. ECF #34 Sut filed his opposition on April 15, 2025, which 1s based on the 

Amended Petition ECF #47, 

Regardless, the Patties really only dispute how the law should be applied The Parties do not 

dispute Suri left Virginia before his Petition was filed. The Paities do not dispute that his Notice to 

Appear (“NTA”), tssued on Match 17, 2025, listed the address of the Pratrieland Detention Facility as 

the place of Surt’s residence The Patties do not dispute that the NTA identified the “Pratticland 

Detention Center” as the location where he would appear before an immigration judge from the Pott 

Isabel Immigration Coutt In tesponse, Suri argues the Court should ignore the contents of the NTA, 

and that the Court should disregard Respondents’ declarations on heatsay grounds This aside, Sutt’s 

opposition thunderously argues the metits of the case—not at issuc in Respondents’ motion—and 1s 

tife with rhetotical attacks, conspitacy theoties, and hypetbolism, all intended to distract the Court’s 

attention away fiom a relatively straightforwaid application of well-scttled law. As Padi/la noted, “it 1s 

sutely just as necessary 1n important cases as in unimportant ones that courts take care not to exceed 

thet ‘respective jurisdictions’ established by Congtess.” Rawsfeld» Padilla, 542 US 426, 450-51 (2004)



ARGUMENT 

I. Amended Pleadings Generally Moot Pending Motions. 

On April 1, 2025, Respondents filed the instant Motion to Dismiss and Motion to Ttansfer, 

which sought to dismiss or transfet the Petitlon Secking to avoid a ruling on those motions on the 

original Petition, Surt amended his Petition ECF #34. The Amended Petition ts nearly thiee times as 

long as the o1iginal, and it brings almost twice as many claims Compare ECF #1 mith HCE #34 Sun 

then filed hts opposition, which 1s predicated exclusively on the Amended Complaint, and he chides 

Respondents for failing to fully respond to the then-unalleged claims See ECF #47 

In his newly-filed Amended Petition, Suti alleges—and Respondents agree—that Surt had the 

ability to file an amended pleading as a mattet of course ECF #34, n 1 Howevet, the “general tule” 

is that “an amended pleading supersedes the original pleading, 1endering the original pleading of no 

effect.” Young v. City of Mt. Raemer, 238 F.3d 567, 573 (4th Cir 2001) For that reason, most jurists 1n 

this district—including this Court—typically deny all pending motions that ate predicated on the 

original pleading as moot upon amendment Il’rght » Capital One Bank, NA. No 1 21-cv-803 

(PTG/IDD), 2024 U.S. Dist. LEXIS 37887, at *6 (ED Va Mar. 4, 2024), B/ », United States DOC, 

No. 2:18cv190, 2021 U.S Dist. LEXIS 77257, at *3 (ED Va Mar. 25, 2021) While this practice 

most often affects pending motions to dismiss, tt also applies to the amending party’s motions Gavera 

vy, Mid-Atlantic Mil Famely Cutys. LLC, No. 2:20cv308, 2021 US Dist. LEXIS 78074, at *7 (ED Va 

Mat. 4, 2021) (‘An amended complaint supersedes a ptiot complaint and 1enders it of no legal 

effect .. Plaintiff's Motion for Preliminary Inyunction—which seeks] relief based on Plaintiffs initial 

Complaint—[is] DISMISSED as moot”), Mery N Am, Inc» Vivere Med, Inc, No 2 17-CV-00015 

BR, 2017 U.S. Dist. LEXIS 107383, at *5-6 (E D.N.C. July 12,2017) Although Respondents believ



an exception to the ordinaty tule applies to Respondents’ motion, if the Court apples this suk 

tegatdless of the Parties’ positions,' then it should do so in both duecttons 

II. This Court Lacks Habeas Jurisdiction Over Suri’s Claims. 

Sut tacitly concedes that a straightforward application of the immediate custodian rule would 

not allow the Couit to exercise habeas jurisdiction over this case Instead, to try to avoid that result, 

Suri argues that: (1) the Court should circumvent the immediate custodian rule and apply the 

“unknown custodian” rule because Surt and his counsel disbelteved the NT'A when tt satd Suri would 

be detained at the Prairieland Detention Facility, notwithstanding that the original habeas petition 

indicates othetwise (ECF #1 at 5), (2) Kristi Noem ts the proper tcspondent; and (3) the application 

of the immediate custodian rule would, according to Suri, “undeimine the piinciples and conceins” 

behind the rule ECF #47 at 11. None of these arguments have merit. 

A. Suri Misapplies the Unknown Custodian Rule. 

Under Denyanjnk and Moussaon, Suis argues that the “unknown custodian” tule applies in his 

case as Surt’s lawyers filed his habeas petition here—in Sun’s preferred forum—because “Surt’s 

lawyers ha[d] no way to know where he was at the time they filed his petition” ECF #34 As explained 

uifia, this is belied by the record. Mote fundamentally, however, Sutt misunderstands two ciitical 

aspects of the “unknown custodian” rule: (1) 1t does not turn on petitiones’s or counsel’s subjects ¢ 

Jarrell v. Hardy Cellular Tel. Co, 2020 U S Dist. LEXIS 129436, at *7 (S.D.W Va July 22, 2020) 
(“normal practice when an amended complaint ts filed 1s to moot any pending motion — and permit 
updated btiefing of any motions with tespect to the amended complaint to ensure a clean recotd[.]”), 
Buechler v Your Wine & Spuit Shoppe, Ine, 846 F Supp 2d 406, 415 (D Md.) (“[D]efendants should not 

be tequited to file a new motion to dismiss simply because an amended pleading was introduced while 

theit motion was pending. If some of the defects tatsed in the original motion remain in the new 

pleading, the court simply may consider the motion as being addressed to the amended pleading. To 
hold otherwise would be to exalt form over substance” (quoting 6 WRIGHT & MILLER, PED 

PRACTICE & PROCEDURE, § 1476, at 638), affd, 479 FP App’x 497 (4th Cir. 2012))



a 

clams of knowledge (or lack thereof), and (2) as tts name implies, the exception does not apply wheic 

the district of confinement vs known 

By way of background, the “unknown custodian” exception ts a very narrow exception to the 

“ammediate custodian” rule and applies only when a petitioner 1s held in “an wndesclosed location by an 

> unknown custodian,” and where “it ts wpossible to apply the immediate custodian and district of 

confinement rules.” Padilla, 542 U.S at 450 n 18 (emphasis added) (distinguishing Deayanjik v Meese, 

784 F 2d 1114, 1115-16 (DC Cn 1986) (Bork, CJ, in chambeis)) The Demanjnk opinion,’ which 

was distinguished (without disapptoval) by the Padilla mayouity, indicated that the “unknown 

custodian” tule would apply where a petitioner is held “in a confidential location” and tt would bce 

“ampracticable to requite the attorneys to file in every jurisdiction, and 1t would be inapproptiate to 

order the wheteabouts of the petitioner made public.” Dempanjnk, 784 F 2d at 1115-16 Given these 

circumstances, Dewyanjk found habeas jutisdiction proper in the DC Circuit because “short of 

concluding that Demyanjuk’s application must be considered by a Supreme Court justice, tt 1 

apptoptiate, 7 these very limited and special cn cumstances, to treat the Attotney General of the United States 

as the custodian.” Id at 1116 But impottant to Demyanjuk was the fact that no othet jutisdiction 

appeared more appropriate to the court at the time of its decision on the meaits. Jd However, if the 

disttict of confinement becomes known after filing, the natrow “unknown custodian” exception 

dissipates: “should 1t become known that petittones ts held in a juttsdiction other than this one, a judge 

of this circuit would be divested of jutisdiction ” Id 

In Moussaom, the Fourth Cucuit considered the matter of a September 11" conspirator who 

filed writs of habeas cotpus ad festificandum seching to depose cettain membets of al-Qaeda whom th« 

United States had captuied abroad United States v. Monssaont, 382 F 3d 453, 458 (4th Cu 2004). Those 

. Mt Demyanyuk was a Ukrainian accused of patticipation in the Holocaust and was detained 
pending extradition to Istael at the ume Denyanjuk, 784 F.2d at 1117, 
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witnesses were held at undisclosed locations in military custody abtoad, and given that the court could 

not determine their actual location (which was ovetseas regaidless), Monssaon applicd Denyanjnk to 

deem the Secretary of Defense as the proper 1cspondent under the “ultimate custodian” alternative 

Id at 465.’ But ultimately, this was irtclevant to Momssaou?’s holding, which was that the testimontal 

writ was ptoper in the district whete the underlying criminal proceedings were located, 1endering the 

“immediate custodian” question unnecessaty to resolve. Id. (noting it was not “necessary for the writ 

to be served upon the witnesses’ immediate custodian, who ts in a foreign country” because th« 

testimonial wut “existed for the purpose of bringing a [witness] into a jurisdiction” and was thereforc 

not territorially limited). 

Undet Demyanjuk and Moussaoui, Sut argues that the “unknown custodian” tule applies here 

He ts mistaken, Fist, the “unknown custodian” exception ts not unilaterally tnvocable by petitioners 

to secute their choice of forum based on subjective claims of confusion, lack of knowledge, ot 

misinformation Surt argues that habeas jurisdiction 1s proper in this district because his attorneys 

“acted swiftly to file a petition” in this disttict, and they claim they believed Suri to be in the distuct 

at the time they filed ECF #47 at 13. This, according to Suts, “is sufficient by itself for this District 

to apply the unknown custodian exception|,]” and the fact that Suit was vor actnally in this district at 

the time is an relevant detail. ECF #47 at 13. 

However, Padilla directly addiessed and tejected Sui’s theottes. Rumsfeld » Padilla, 542 US 

426, 448 (2004).* In Padilla, the Supreme Court made abundantly cleat that the “unknown custodian”’ 

> Neither Deayank nor Moussaon: indicate the parties to those cases had any dispute about the 
exception’s applicability in those cases I PI y ; 

Padilla, 542 US. at 448 (T]he dissent contends that 1f counsel had been immediately 

informed, she ‘would have filed the habeas petition then and there,’ while Padilla temained in [his 

prefeired forum], ‘rather than waiting two days’ Therefore, the Government’s alleged misconduct 
‘justifies treating the habeas application as the functional equivalent of one filed two days eatliet.’ 
[But] [t]he dissent cites no authouity whatsoever for tts extraordinary proposition that a district court 

can exeicise statutory jurisdiction based on a seties of events that did not occur[.]’’) 
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ce exception is not an equifable doctuine, and rejected Surt’s premise that courts can “pietend that [a 

petitioner] and his immediate custodian were present in the [|] Disttct at the time counsel filed the 

instant habeas petition, thus rendeting jurisdiction proper” Id The Padilla court also reyected Suit’s 

argument here: that “the facts available to [counscl] at the time of filing” govern and “the facts as the. 

actually existed at the time of filing should not mattet.” Id at 449 117 The Coutt not should accep 

what Padilla rejected just to maintain Surt’s choice of forum 

Contrary to Surt’s baseline assumption, the exception looks at whether the co/ can determinc 

who the custodian ts In Deayanjuk, M1. Demyanjuk was held at “a confidential location” and Judgx 

Botk found 1t “inapproptate to ordet the whetcabouts of the petitioner made public[,|” but “[s]hould 

it become known that petitioner 1s held in a jurisdiction otha than this one, a judge of this circu 

would be divested of jurisdiction ” Dewyanjitk, 784 F 2d at 1116. In Moussaoui, the captured al-Qacda 

operatives were being held by the military in a foreign country Mowssaon, 382 F.3d at 465 The actual 

district of confinement for Denyanjnk was unknowable fo Clief [nudge Bork, while in Monssaone, as noted 

supra, there was no district of confinement, which was beside the point wheie the disttict of 

proceedings could issue the testimonial writ regardless, 

Here, by contrast, the custodian and distict of confinement vs known The NTA told Sun 

whete he would be confined for his immigration proceedings Simon Decl. (ECF #26-1), Ex. 1. The 

NTA listed his residence addtess as the addicss of the Prairtcland Detention Facility, 7/4, which Sun 

strategically refers to only as “an addtess in Alvatado, Texas” in his opposition ECH #/47 at 21 The 

place of his hearing was identified as the “Prairicland Detention Center.” Simon Decl (ECF #26-1), 

Ex | His counsel testified that he had access to the NTA at 2.1 lpm on Match 18, 2025 Ahmad Decl 

(ACF #21-1) 47, ECF #21 at 8. Yet, counsel testified that hc filed the Petition in this district based 

solely on hearsay from Surt’s spouse Id 4] 8 (‘At the time of filing, 1 believed that [] Sum was detained 

in Virginia because of the information he 1elayed to his wife”) Surt claims he was confused, but even 
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if true, his connse/ made filing decisions based on heaisay fiom Surt’s spouse, without regard to what 

the NTA plainly indicated Id That his Petition teferenced his imminent move to Texas as well as his 

appeatance before the Poit Isabel Immigiation Court undeicuts Suti’s explanation But even if Sut 

was confused, and even if the NTA’s details were overlooked in haste to tag Suti’s picfetted forum, 

these possibilities do not tender the custodian “impossible” to identify. If the “unknown custodian” 

exception wete as subjective as Sur argues, then it would apply every te a petitionet can claim 

ignosance Padilla reyected that position 

Here, the district of confinement was known — it was (and ts) the Waiden of the Prattteland 

Detention Facility, located in the Notthein Distiict of Texas Suit’s opposition merely argues the 

Court should accept his claims about his intetpretations of what unnamed officeis and nurses allegedly 

said, and the NTA can be disregarded ECF #47 at 17. But even if that position had merit, Sut’s 

arguments greatly exaggerate his own declarations. Compare ECF #47 at 21 (“[T]he officer who served 

him the NTA was clear that, notwithstanding anything wiitten on his NTA, he would be detained in 

Vngna, either in Farmville or closet to his family ” (citing Suit Decl. (ECF #47-1) at 9] 12, 14), ath 

Sutt Decl. ff 12, 14 (The officer then told me that they needed to take me to Farmville, Virginia 

lasked them 1f I could be kept closet to my family, and they told me that that might be possible late: 

on, but that 1t was late and Farmville was the only option, I was then ditven to the Farmville Detentior 

Center... Iwas taken to the nurse ,and [t]he nutse told me I would be moving to a dormitory | 

believed that I would be living there for some extended petiod of ume, or until I was brought home 

ot closer to home, because I was told so by the officer at Chantilly”) Contrary to his agiument, he 

only claims to have be/ered he would be detained in Virginia, but even his declaration does not claim



ICE fofd him that he would stay in Vurginia beyond that evening, much less indefinitely 

“notwithstanding... his NTA[]’? Cf ECF #47 at 20. 

Suri claims to have his reasons for disbelieving the NTA——made tn support of his litigation 

position—but the fact ts that he was told where he would be detained in his NTA, and his counsel had 

access to it before the Petition was filed ° Disbelief, whethet gcnuine o1 strategic, does not change tealits 

As the Padi//a court explained, the “unknown custodian” exception does not apply “whete the identity 

of the immediate custodian and the location of the appropriate disttict couit are clear” Padilla, 542. 

US at 450 n.18 

B. The “Ultimate Custodian” Argument Fails with the Unknown Custodian Argument. 

Suri next atgues that this district 1s proper—notwithstanding that neithet he nor hts immediate 

custodian is in this district—because “Suti named the Secretary of Homeland Sccunty and the 

Attorney General . who had the ultimate legal authority — to :¢clease him[]” ECF #47 at 17 “In 

habeas ‘challenges to present physical confinement,’ the Court holds that ‘the immediate custodian, 

not a supervisory official who exercises legal control, 1s the prope: respondent.”’ Doe » Shenandoah 

Valley Juvenile Cir. Comm’n, 985 F 3d 327, 336 n 10 (4th Cu 2021) The possibility of serving th 

“ultumate custodian” in lieu of the immediate custodian only comes into play for the Great Writ when 

“the immediate custodian is unknown” Monssaon, 382 F 3d at 465 Were it otherwise, petitioners 

challenging their immigration detention could file in any distiict As such, Suit must show the narrow 

° Suti makes much about not knowing who, specifically, he would name as a respondent when 

a facility 1s privately-owned ECF #47 at 14 But even piivately-owned facilities have wardens, eg, 
NECV. v Warden, Stewart Det Ch, No 4 24-cy-181-CDL-AGH, 2025 U.S Dist LEXIS 58526 

(MD Ga Feb. 11, 2025) (CoteCivic facility). And while listing the fitst and last name of the waiden 
is best practice, many courts do not insist on it, eg, Hope » Warden York Cry Prison, 972. F.3d 310 Gd 
Cir. 2020), and some courts will sva sponte substitute the name fot the office holder. I: 2, Workman 

King, No. 2:22-cv-00165, 2022 US Dist LEXIS 86397 n.1 SD W Va Apr 18, 2022) Not knowing 

the first and last names of the immediate custodian does not make the custodian “unknown ” 
‘ Mt. Ahmad does not claim to have been confused by the NTA. See ECF #21-1 
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“unknown custodian” exception applies tn the first place, and as explained supra, he has not made that 

showing, 

C. The Forum Shopping Claims Are Meritless and Misplaced. 

Surt’s final argument to distegaid Padi//a 1s a claim of “forum shopping[]” ECT #47 at 17 To 

quickly recap the facts, it 1s undisputed that the NTA listed his 1esidence as the address of the 

Prairicland Detention Facility. Simon Decl, Ex 1| It is undisputed that his NTA o:dered him to 

appeat before a judge of the Pot Isabel immigration court, and listed the room for that appeatance 

as “Prauteland Detention Center ” Id. It ts undisputed that this NT'A was issued to him on March 17, 

2025 Id. According to Surt’s counsel, he had access to the NTA at 2)11pm on March 18, which was 

before the Petition was filed. Ahmad Decl 97, ECF #21 at 8 According to Surt’s spouse, she heard 

from ICE late 1n the evening of March 17 that Suri was scheduled fo1 a hearing in a Texas 1mmigration 

court Saleh Decl (ECF #6-1) 9] 14. Sutt’s counsel claims he filed the Petition in this distuct on the 

eventing of March 18 based purely on hearsay from Surt’s spouse Ahmad Decl. at {| 8. That Petition 

acknowledges Suri would be moved to Texas, his counsel had access to the NTA—which indicated 

he would be detained in Texas—befote the Petition was filed, and yet Sutimade the strategic chorcc 

to file in this district anyway In light of the above, Sutt claims Respondents are forum shopping 

Sur’s first argument 1s that Respondents transfcired Sut to Texas “for the puipose of 

frustrating his lawyer’s ability to challenge his confinement” ECP #47 at 17. But again, Sutt’s lawye: 

had access to the NTA (Ahmad Decl (ECF #21-1) 47) before the Petition was filed, which indicated 

where Suit was going to be detained That ICE followed through on what the NTA tnditcated 1s not 

secretive, and Suut’s post hoe claims of confusion do not make itso. Suit has a well-staffed retinue of a 

dozen highly-qualified attorneys, secured an ex parte order enjoining his removal, and filed sever il 

motions secking preliminary relief It ts not cleat in which patt Sut has been frustrated in his ability 

to litigate 
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Surt next argues a conspiracy theory: that he was transferrcd to Texas as part “pre-planned 

scheme undettaken pursuant to an ICE directive to transfer. to detention centeis in the southern 

United States, far from their familics and attoineys, in an cffort to thwart jurisdiction in states 

petceived to be less desirable ” ECF #47 at 18-19 Suti has his conspiracy theortes, but the fact 1s that 

Texas has mote ICE facilities than all the states ftom Vitginia to Matne combined ’ And per Suit’s 

declaration, he was one of 300 othets transferied out of Virginia the same day. Suti Decl §] 17 Sur's 

opposition rhetoutcally frames this as something akin to a nefarious kidnapping scheme, but the samc 

organizations representing Suri have uiged the closure of facilities nearby, and lobbied State and local 

authottties to ban or severely restiict ICE’s ability to detain in most nottheastern states * The ACLU 

celebtated the closure of all ICE facilities in Maryland, “there ts no bigger relief than knowing that 

every ICE detention center in the state of Matyland will be closed,” and “we ate thrilled to see 

immigiation detention finally end in Maryland[.]’” The ACLU has also demanded that Farmville 

Detention Center (which, ironically, is the same Suri demands to be returned to) be shut down." 

While Suri may be undetstandably displeased that the closute of ICE facilities tn the northeast means 

that he (and many others) must now be detained out-of-state in districts that he believes are less 

have wotked favorable to him, States and certain NGOs—including one who 1epresents him hete 

titelessly fot that result.'' ICE 1s not “deliberately undermin[ining] then. [alleged] constitutional tights 

7 https://www.ice gov/detention-facilities 

8 oh ttps://www.aclu.otg/press-releases /aclu-fora-litigation-teveals-new-infoimation-1cgarding-1ccs 

plans-to-expand-immigration-detention-in-new-jersey (“The Biden administration must instead work 
to close [all New Jersey] facilities now.”’) 
° Lawsuits Ends As Detention Centers Are Shut Donn, ACT.U Maryland (https //www aclu 
md.otg/en/piess-releases/lawsuit-sccui ed-relcasc-1mmugiants-detained-maryland-dur ing-pandemic 

ends-detention) 
10 https://www.aclu.org/press-teleases/aclu-calls-biden-administration-shut-down-ice-detention- 

facilities 
' Lawsuits Ends As Detention Centers Aire Shut Down, ACLU Maryland (https //www aclu- 

md otg/en/press-releases /lawsuit-secuted-release-immigs ants-detained-mat yland-duting-pandemic- 
ends-detention). 
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through transfers to remote immigration detention centers{,]” rather, Respondents are faced with 

limited detention options locally — and, in any event, Suri has no constitutional tight to the facility of 

his choosing. |/ega Reyna v. Hott, 921 F 3d 204, 211 (4th Cir, 2019), see also Om v. Wakinekona, 461 US 

238, 245 (1983) (“[inmate] has no justifiable expectation that he will be incarcetated in any particular 

State’). 

In support of his conspiracy theoties, Suit posits that Respondents’ capacity considerations 

are “not ctedible” because “ICE tepoited that the average daily population at Farmville and Caroline 

was 488 and 284, far lower than then capacities of 732 and 336, respectively”? ECT? #47 at 19-20 

(citing ECF #35-1 (attaching data reported by thud-party tracteports.org)) His argument is based on 

falschoods and inaccuracies on multiple fronts Fist, a third-paity otganization—not ICEh—reported 

the data Surt relies on to support his claims, so he relies on inadmissible heatsay.’? Even so, the hearsay 

data shows Virginia’s facilities were nearing then highest capacity since 2020" Additionally, males 

and females must be housed separately,” and low-, medium-, and high- secutity detainees also must 

all be housed separately according to their classification level '° Even assuming there weie empty beds 

between Caroline and Farmville, that does not necessarily mean Sutt could have been housed there 

Moteover, this 1s all beside the point because DFOD Simon dd not say there were 0 beds 

available, or that there was no capacity at that ttrme. DFOD Simon stated Surt would be housed tn 

Texas to forestall “potential overcrowding in Virginta[ }” Simon Decl. {8 (emphasis added) Even 

2 “The Transactional Records Access Clearinghouse (TRAC) ts a data gatheting, clata research, 

and data distrrbutton organization that was founded in 1989 at Syracuse University” 
https //tracreports.org/about/ 

" Sabtina Moreno, Russell Contre1as, Vigena’s Immnerant Detention Centers Near } lighest Capaetty 

Sece 2020, Axtos.com (Feb. 28, 2025) 

(https://www.axtos com/local/tichmond/2025/02/27 /virginia-tce-facilities-neat-capacity). 

4 Caroline Detention Faculty houses males and fernales 

https://www.tce gov/doclib/fo1a/odo-compliance- 

inspections/carolineDetFac_BowlingGieenVA_Jul9-11__2024 pdf 

8 https:/ /www.ice.gov/doclib/dio/detention-standatds/pdf/classification_system.pdf 
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assuming the truth of Sur’s hearsay-based claim that “almost 300 available beds in two detention 

facilities in Virginia[,}” overcrowding prevention—like any other pteventative action—occurs before 

there 1s a problem And indeed, Sui testifies that he was one of 300 on his flight to Lousstana, which 

undetmines his clam that the overctowding conce1n was ptetextual Suti Decl § 17 Under Suti’s 

illogic, overcrowding 1s only a “credible” concein once a facility 1s at or above tts bedspace Sutt may 

reject common sense, but the Coutt should not 

Il. Discovery Would Be Inappropriate and Unnecessary 

Lastly, Suri argues that “[iJnadmussible heatsay may not be offered in support of 01 opposition 

to a habeas petition”? ECF #47 at 25 Respondents agtec Almost every atgument Suit makes in his 

opposition telies heavily on hearsay 

Fo example, Sur’s declatation—which his opposition cites over 27 times—is comptised 

almost entirely of what he claims others satd to him, Sut Decl. | 4, 6, 7, 8, 9, 14, 16, 20, at least some 

of which ts inadmissible hearsay. And even that which ts arguably admissible is exaggctated beyond 

1ecognition by his papers See, eg, supia p 7-8 Saleh’s declaiation, too, 1s based on inadmissible 

heatsay ECF #6-1'° Surt also telies on hearsay data fot most of his overctowding-1s-an-invalid- 

concern arguments. ECF #47 at 19-20. Fusthet, Sut telies on two media atticles that report on 

anonymous hearsay to support his theory that the decision to detain him tn Texas, a State with more 

ICE facilities than exist between Virginia and Maine, had sinister motes. E.g, ECF ##47 at 19 (elyine 

on an atticle from The Atlante repotung hearsay ftom anonymous soutces), 22 (relying on an article 

fiom Axvos reporting hearsay from anonymous sources) In Surt’s words, “[i}nadmissible hearsay may 

not be offered in support of or opposition to a habeas petition ” ECE #47 at 26 (citing Gremer v, Wells, 

714 F 3d 305, 325-26 (2d Cir. 2005), cer? demed, 546 U.S. 1184 (2006), Herrera v. Collis, 506 US 390, 

6 Fg, Saleh Decl (ECF #6-1) 913 ( they said”), §. 14 (‘He told me — He infotmed 

me .”);9 15 ( ..[Sut] told me . [Suit] told me — [Sutt] also said”) 
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417-18 (1993); Rosemond v. Hudgins, 92 F 4th 518, 523 (4th Cu. 2024)) Respondents agree Therefore, 

the Court should disregard Saleh’s declaration (ECF #6-1) and all of Surt’s hearsay-teliant arguments 

contained in his opposition. 

As to DFOD Simon’s declaration, DFOD Simon has been with ICE for 16 years, including 

five years in leadership. Simon Decl. 1 In his current tole as DOD, he 1s “responsible for the 

officers that process incoming detainees, and the decistons made in the intake process including 

custody determinations and detention decisions” and has “access to records maintained in the ordinary 

course of business by ICE, tncluding documentary records conceining ERO Virginia and the alien 

detainees who fall within its responsibility.” Simon Decl. § 2. Simon’s declaration states that tt 1s based 

on his “personal knowledge, teasonable inquity, and information obtained from vatious tecords, 

systems, databases, and othet DHS employees, and infotmation portals maintained and relied upon 

by DHS in the 1egular course of business” Simon Decl. | 4. Simon testifies as to where Surt was 

between March 17 and April 1, 2025 Id ¥] 4-14 

It 1s well-established that “government officets, in submitung declarations under Rule 56(c)(4), 

may rely on information obtained ftom subordinates in the course of performing ther official dutics ” 

Emuwa v. U.S. Dep't of Homeland Sec, 113 F 4th 1009, 1016 (D C Cu, 2024), Londngan v I'BI, 670 F 2d 

1164, 1174 (D.C. Cu. 1981). This tenant is commonly known as the “Londrgan tule” lcological Rights 

Found » US EPA, 541 F Supp 3d 34,50 (DDC 2021) In Londrgan, the declarant at issue was a 

Special Agent who was a superviso1 of the FBI’s Freedom of Information Pirvacy Act Branch ‘The 

agent signed a declaration “based upon (his) knowledge, upon infotmation available te (him) 1n (his) 

official capacity, and upon decisions teached in accordance therewith ” Lonvdngan, 670 Vf 2d at 1167 

The DC Cricut held that the agent was competent to testify on topics like “his own obsei vations 

upon teview of the documents ., the procedural history of Londtigan’s attempt to acquire 

infotmation held by the FBI, the agency’s procedures with 1espect to investigations duting his own 
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tenute therewith and earlier practices of which he possesses personal knowledge; and his peisonal 

& 

expetiences as an agent” Id at 1175 Likewise, in Emma, the D.C Circutt reyected a plaintits 

contention that an agency declaration was insufficiently detailed and therefore inadmissible, where 

thete wete no “specific concerns about the [] lack of connection between the information and the 

declatant’s o1dinary official duties” and the plaintiff presented “no reason to doubt het qualifications 

or knowledge to provide the supplemental declaration” Ewnwa, 113 F.4th at 1016 As courts in this 

disttict have recognized, “Government declarations are accorded a ‘presumption of legitimacy[,]”” and 

° 
“simply stating that discovery 1s needed to check the accutacy of those affidavits docs not oveitide 

the presumption afforded to the Government| }” Gebremedhin v Gentry, No. 1.24-cv-1636, 2025 US 

Dist LEXIS 74273, at*5 (ED Va Apr 17, 2025) 

Here, Sutt argues Simon’s declaration “is wholly insufficient to establish any facts suttounding 

ICF’s decision to detain Surt out[side] of Virginia and who had custody of [Suit] when his habeas 

petition was filed.” ECF #47 at 27-28 Suri reaches this conclusion by claiming Simon was required 

to differentiate which details came from each soutce listed in {4 of his declaration ICE #47 at 27- 

28 But Suti is incorrect. For one, Surt does not contend that this information ts outside the scope 

of Simon’s official duties, or that Simon 1s competent to testify on the same. Da’l “ave » DC Hons 

Auth., No. 21-1318 (RDM), 2023 US, Dist. LEXIS 119916, at #18 (D.D.C. July 12, 2023) (rejecting 

challenge to simular declarations where “[t]he contested statements tn [the] affidavit, however, ate not 

209 the kind ove1 which the affiant ‘cannot possibly have personal knowledge” (citing Lovdi gan, 670 F.2d 

at 1175)) Two, “the Londigan rule encompasses all information obtained by a declarant in the coutse 

of official duties, whether through convetsation with othet agency employees ot review of 

documents.” Ecological Rights Found , 541 F. Supp. 3d at 50 Simon was not requited to specify which 

details came from, e.g., his review of agency recoids versus repoits from his subordinates Id Sut’s 

argument that he was tequited to do so ts legally unsuppoited 
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Surt relies on Martinez v Flott, 527 F Supp 3d 824 d2.D Va 2021), which 1s clearly 

distinguishable In Martmez, Judge Alston stiuck three patagraphs of an AFOD’s declatation that 

“there are four Salvadoran arrest warrants issued pertaining to [Martunez] that allege that Petitione: 

committed aggravated homicide with tespect to four different individuals” insofar as the 

goveinment in that case argued that these warrants wete issued by the Salvadoian government for the 

crimes alleged and that the content of those wairants supported § 1226(c) detention. /d at 833 ‘Th« 

circumstances here are clearly dissimilat. Here, Simon ts testifying only as to a detention decision 

made within his authority, what he considered in making that decision, and how that decision was 

executed Simon Decl. fff 5-14. Mar/mez does not provide a helpful analogue.” 

Next Suit argues the Simon declaration should be disregatded because it does not include the 

Rubio memorandum, a custody determination, and a Form 1-200 ECF #47 at 28. Bur none of these 

documents are pertinent to what Surt wants the Simon declatation excluded for, which 1s the timeline 

of whete he was. Rather, as Sut acknowledges, he wants them for his habeas petition on the merits 

—1¢, whether Surt’s “detention was authotized undet the INA[.]” ECF #47 at 28 But San does not 

argue that these documents would contain anything ielevant to the Government’s motion, which 

conceins only whether habeas jurisdiction 1s proper in this Coutt. Jd. 

Additionally, Surt argues that he 1s entitled to discovery because “it ts vague and contiadicted 

by other evidence before the Court” because Suit wants to investigate the transfer decision, and he 

claims Simon’s stated operational concetns “ate credibly contradicted by evidence that there was 1n 

fact detention space available in Virginia.” ECF #47 at 29 He is wrong. First, the data Sutt relied on 

for his “evidence” 1s inadmissible heatsay which, as Sui argues, cannot be considered Second, as 

noted supra, that there were empty beds does not equate to capacity to accommodate Surt Supra, p 

" Tellingly, the rest of Suit’s authorities in suppoxt of his position ate docket orders unavailable 
on commercial databases and which provide little to no analysis 
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11-12 Third, as noted supra, Suit aigument that “there was in fact detention space avatable in Virginia” 

is a strawman. Simon did not say there were zeto beds available, he said the decision was made out of 

concern for “pofential overcrowding” given the “surge of targeted enforcement actions within the 

Northetn Virginia and Washington D C region” around that tme. Simon Decl {8 Simon did not 

say there were zero beds, or that there was “no” capacity at that point in time. See zd Common sense 

indicates that overcrowding prevention prevents overcrowding before it occurs Regardless, the heaisay 

data Surt relies on shows that the facilities had reached their highest capacity in the last frve yeais 

around that ume Swpra n.13. As such, the heaisay evidence Suri relies on suppoits—-as opposed to 

contradicts—Simon’s reasoning. 

Finally, Suit argues discovery 1s warranted to dive ito his conspiracy theory that ICH “engaged 

in a coordinated plan to hastily and surteptitiously move Petitioner to Loutstana and then Texas to 

establish a more favorable forum for themselves and interfere with Petitioner’s access to counsel and 

his counsel’s ability to successfully challenge his arrest and detention.” ECF #47 His aigument 1s 

misplaced Fasf, even 1f Suti did not exclusively tely on hearsay to support his claims, Paddla squatelh 

tejected Sur’s atgument “that [habeas] jurisdiction might be premised on ‘punishing’ alleged 

Goveinment misconduct” Padilla, 542 U.S.at 448, Id at 449 n.17 (desctibing this theory as nota 

“valid legal atgument”). So even if Sutt were able to produce evidence that no concein about 

ovetcrowdine 1s “credible” until 0 beds are available, undet Padilla, that would not allow the Court to 

construct a fiction to manufacture jurisdiction hete Id As such, Surt’s requested discovcty ts a fishing 

expedition utterly without consequence. Cf Garduer v. United States, 184 F Supp 3d 175, 184-85 (D 

Md 2016) (rejecting request for discovery to use 1n opposing dispositrve motion because it was 

“stounded in speculation” and “would amount to a fishing expedition”). Second, there 1s nothing 

“sutteptitious” about moving Suri to the Pranieland Detention Facility when the N’T’A—which his 

counsel had access by 2:11pm on Match 18, 2025 (ECT #21-1)—both listed the addiess of the 
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Piauteland Detention Facility as Suit’s residence addiess and listed the “Prauteland Detention Center” 

as the “room” of his upcoming appearance befote an immigtation yudge See NTA Suti’s unilatctal 

disbelicf of the NTA does not make detaining him there secretive or surreptitious Thad, dectstons 

iegarding where to detain and where to institute temoval ptoceedings are not subject to judicial review 

under the INA, and in any event, the Coutt should not assume the role as the arbiter of ICT’s place 

of detention assignments. ECF #28, Lenz ». Washington, 444 F 3d 295, 304-05 (4th Cn 2006) (noting 

that custodial decisions rely on “on many criteita, including, but not limited to, pttsone: dangerousness 

and the maximum capacity of each facility” and “concerns of — comparative expertise militate against 

federal coutt supervision of administrative decisions made by state depaitments of cotrections””) As 

such, discovery would be inapproptiate, even if it sought information of any consequence 

IV. Suri Misunderstands the Government’s Aiguments 

66 Suit argues that his constiuction of Respondents’ “argument suggests that there was a several- 

day period where habeas relief was simply unavailable to Dr. Khan Sur — an outcome that is plainly 

conttaty to the piinciples universally applied to habeas cases” ECF #47 at 23. Suti misconstrucs 

Respondents’ argument in lieu of 1csponding to it 

Respondents’ argument ts that Suri’s Petition should have been filed in the Northein District 

of Texas because the NTA identified the Prairieland Detention Facility as the place of his confinement 

and the place from which he will appear at his May 6 ummigration hearing. Undet Pook, his time in 

transit in Virginia to Texas was only “a hiatus to another jurisdiction” and, having been informed in 

advance that he would be detained in Alvarado, Texas, his Petition should have been filed in the 

Noithetn District of Texas Unvled States v. Poole, 531 F 3d 263, 273 (4th Cir 2008) Although Pool 

atose in the context of a pttsonet who was alteady established in Kentucky and was tempotatily in 

Maryland to attend proceedings, the logic of Poole applies no less to a detainee who ts in ansit to the 

“original place of tncarcetation ” Id at 271 Sui’s reasoning converts § 2241 (a)—which was intended 

° 
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to provide predictability and uniformity—into a “tag” jurisdictional provision by, ¢ g, allowing a 

Petitionet to establish habeas in a district that he was metely passing thtough on the way to the 

permanent place of confinement That cannot possibly be cotrect, nor 1s it under Poole 

Surt also argues that, even 1f Poole applies, “Poole counsels in favor of allowing this District to 

maintain jurisdiction, because it 1s the disttct 1n which was [sic] D1, Khan Sutt’s otiginal custodian 1s 

located.” ECF #47. But not so Suri may have been artested in Virginia, but he was assigned to 

detention in Texas The proper disttict for Sutt’s habeas petition 1s the Northein Distiict of Texas 

because that 1s where he was told he would be confined, and it 1s where he ts curicntly confined 

Timp v. 1.G G., No. 24A931, 2025 U S. LEXIS 1450, at *3 (S Ct. Apr. 7, 2025) That he was only ev 

route to Texas does not mean the doots of the US Disttict Court for the Northern District of Texas 

wete closed to him, indeed, under Baden, Surt was able to institute his action in that district while he 

was In transit to that district because he challenges his confinement in that district. Braden 1 30th [adutal 

Cucuit Court, 410 US 484, 499 (1973) (Alabama prisone1’s habeas petition challenging Kentuch\ 

detainer—which would result in future detention in Kentucky—is properly filed in Kentucky, not 

Alabama) Respondents’ argument here 1s neither new not novel, relies on what Surt tacitly concedes 

is a straightforward application of the immediate custodian and distiict of confinement ules, and most 

cettainly does not “suggest” that there was “a several-day pettod where habeas relief was simply 

unavailable[ ]” 

His NTA—which his counsel had access to before the Petition was filed—indicated he would 

be confined at the Prairieland Detention Facility in Alvarado, Texas. The doors of the Northern 

Disttict of Texas (Dallas Division) ate and wete open to him Surt’s unilateral confusion or disbelief 

of the NTA does not make the custodian unknown, nor 1s the Goveinment’s action following through 

on what his NTA told him “sutt1eptitious ” Moreover, Sutt’s opposition does not dispute that he had 

left Virginia by the time his Petition was filed ECF #47, ECF #47-1 at J 17-18 (At some point in 
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the late afternoon o1 early evening of March 18, the plane landed. 1 did not know where | was, but | 

latet gathered that I was tn Louisiana”) The Court should not allow Surt to convert § 224 | (a)’s habeas 

jurisdiction provision into a “tag” jurisdictional provision, particularly where the tag in this case ts not 

predicated on where he actually was located at the tme of the Petition, but rather where his attotneys 

claim they “believed” he was located Padilla, 542 US. at 448 (explaining “extending /:ndo to a case 

where both the petitioner and his immediate custodian weie outside of the district at the time of filing” 

would be “contrary to our well-established precedent”) The Government decided to detain Surt in 

Texas, it informed him of that decision, and 1t followed through on that decision quickly 

The only forum shopping occurting hete is from Sutt’s side, who assctts the Court must 

misapply o1 expand narrow exceptions, avoid applying too “strictly” well-established legal precepts, 

and employ equitable power to peimit Surt to select a forum of his choosing 

CONCLUSION 

As Surt’s opposition indicates, the Court would have to employ the “unknown custodian” 

exception, bypass the tmmediate custodian rule, and deviate from Paddla to find jutisdiction. Many of 

Surt’s theortes—such as exercising habeas jurisdiction outside of the district of confinement to 

“punish” perceived misconduct, exercising habeas yutisdiction based only on what his attoineys 

claimed they knew (or did not know), or deviating from the district of confinement tule for equitabl< 

putposes—weite all directly reyected by Padilla Padilla, 542 US at 448-49 The Court should nor 

breathe new life into theortes that Pad//a forcefully rejected, 

The Parties do not dispute that Surt was outside this disttict at the time of filing For that 

reason, the only thing the Court needs to decide is whether it was propertly filed here [fit was not. 

then the Court should dismiss without prejudice to refiling in the district of confinement Sutt argucs 

for transfer ovet dismissal, except as to the Northern District of Texas. But there ts no other



appropriate distiict, and Surt suggests none The Court should dismiss, but if tt does not, it should 

transfer the case to the Northern District of Texas 
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